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DIRECTORY  OF   THE   JUDICIARY   DEPART- 
MENT OF  THE  STATE  OF  ILLINOIS. 

CORRECTED  TO  JANUARY  14,  1907. 


The  judiciary  dei>artmeiit  of  the  State  of  Illinois  is  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  County  and  Pro- 
bate Courts. 

(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consists  of  seven  Justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seven  districts  into  which  the 
State  is  divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  South- 
em,  Central  and  Northern,  in  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting  at  Mt.  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
in  the  city  of  Springfield,  on  the  first  Tuesday  in  October,  Decem- 
ber, February,  April  and  June  of  each  year. 

BEPORTEB. 

Isaac  N.  Phillips Bloomington. 

JUSTICES. 

First  District — ^Aldnzo  K.  Vickebs Vienna. 

Second  District — William  M.  Fabmeb Vandalia. 

Third  District — ^Jagob  W.  Wilkin Danville. 

Fourth  District— Guy  C.  Scott Aledo. 

Fifth  District— Jou^  P.  Hand Cambridge. 

Sixth  District — James  H.  Cabtwbight Oregon. 

Seventh  District — Obbin  N.  Cabteb Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  presiding 
Justice  the  Justice  next  in  order  of  seniority  who  has  not  served  as 
Chief  Justice  within  six  years  last  past.  Mr.  Justice  Scott  is  the 
present  Chief  Justice. 

CLEBK. 

Cbbistopheb  Mameb,  Springfield. 

LIBBABIAN. 

Ralph  H.  Wilkin,  Springfield, 
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(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  Judges  of  the  Circuit  Courts  assigned  by 
the  Supreme  Court  for  a  term  of  three  years.  One  Clerk  is  elected 
in  each  district. 


W.  Clyde  Jomss  and  KsEinfi  H.  Addington,  comprising  the  law  firm 
of  Jones  St  Addington,  100  Washington  street,  Chicago. 

FIRST  DISTRICT. 
Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  Oc- 
tober. 
Clebk — ^Alfred  R.  Porter,  Ashland  Block,  Chicago. 
Edwabo  O.  Bbown,  Presiding  Justice,  Ashland  Block,  Chicago. 
Fbancis  Adams,  Justice,  Ashland  Block,  Chicago. 
Jesse  Holdom,  Justice,  Ashland  Block,  Chicago. 


BEANCH  APPELLATE  COURT.* 


FIRST  DISTRICT. 
Henbt  V.  Fbeeman,  Presiding  Justice,  Ashland  Block,  Chicago. 
Fbank  Baker,  Justice,  Ashland  Block,  Chicago. 
Fbedebiok  A.  Smith,  Justice,  Ashland  Block,  Chicago. 


APPELLATE  COURTS— (Contdtubd.) 

SECOND  DISTRICT. 
Composed  of  the  counties  o^  Boone,  Bureau,  Carroll,  DeKalb, 
DuPage,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess, 
Kane,  Kankakee,  Kendall,  Knox,  Lake,  LaSalle,  Lee,  Living- 
ston, -Marshall,  McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock 
Island,  Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winne- 
bago and  Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  In. 

April  and  October. 
Clebk — Christopher  C.  Duffy,  Ottawa. 

Dobbance  Dibell,  Presiding  Justice,  Joliet. 
Geoboe  W.  Thoicpson,  Justice,  Galesburg. 
Henbt  B.  Wnxis,  Justice,  Elgin. 

THIRD  DISTRICT. 

Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass, 
Champaign,  Christian,  Clark,  Coles,  Cumberland,  DeWltt, 
Douglas,  Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan, 
Macon,  Macoupin,  Mason,  McDonough,  McLean,  Menard,  Mont- 
gomery, Morgan,  Moultrie,  Piatt,  Pike,  Sangamon,  Schuyler, 
Scott,  Shelby,  Tazewell  and  Vermilion. 

Court  sits  at  Springfield,  Sangamon  county,  on  the  third  Tues- 
days in  May  and  November. 

*This  court  is  a  branch  of  the  Appellate  Court  of  the  first  district  and  is 
held  by  three  judges  of  the  Ciruit  Court,  designated  and  assigned  by  the  Supreme 
Court  under  the  provisions  of  the  act  of  the  General  Assembly,  approved  Tune  2» 
1697.     Kurd's  Statutes,  1897,  508,  Laws  of  1897.  186. 


ClBCTHT   COUBTS. 


Clkbk — ^W.  C.  Hlppard,  Springfield. 

Frank  D.  Ramsat,  Presiding  Justice,  Morrison. 
James  S.  Bauhs,  Justice,  Galena. 
LoBBLSE  D.  PurratBAUGH,  Justice,  Peoria. 

FOURTH  DISTRICT. 

Compofled  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton, 
Crawford,  Edwards,  Effingham,  Fayette,  Franklin,  Gallatin, 
Hamilton,  Hardin,  Jackson,  Jasper,  Jefferson,  Johnson,  Law- 
rence, Madison,  Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski, 
Randolph,  Richland,  Saline,  St.  Clair,  Union,  Wabash,  Wash- 
ington, Wayne,  White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth 

Tuesdays  in  February  and  August. 
Clbbk— Albert  C.  Millspaugh,  Mount  Vernon. 

James  A,  Cbeighton,  Presiding  Justice,  Springfield. 
CoLosTiN  D.  Mtebs,  Justice,  Bloomington. 
Habby  HisBMM,  Justice,  Pittsfield. 


(3)  CIRCUIT  COURTS. 


Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into 
Seventeen  Judicial  Circuits,  as  follows:* 

First  Circuit. — ^The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

judges. 
A.  W.  Lewis,  Harrisburg. 
Wabben  W.  Duncan,  Marion. 
William  N.  Butleb,  Cairo. 
Second  Circuit,-^The  counties  of  Hardin,  Gallatin,  White,  Hamil- 
ton, Franklin,  Wabash,  Bdwards,  Wayne,  Jefferson,  Richland,  Law- 
rence and  Crawford. 

judges. 
Enoch  B.  Nbwlin,  Robinson. 
Pbincb  a.  Peabce,  Carmi. 
Jacob  R.  Cbeighton,  Fairfield. 
Third  Oircutt. — The  counties  of  Randolph,  Monroe,  St.  Clair,  Madi- 
son, Bond,  Washington  and  Perry. 

JUDGES. 

Benjamin  R.  Bubboughs.  Edwardsville. 
RoBEBT  D.  W.  Holdeb,  Belleville. 
Chables  T.  Moobe,  Nashville. 
Fourth  Circuit. — ^The  counties  of  Clinton,  Marion,  Clay,  Fayette, 
BfBngham,  Jasper,  Montgomery,  Shelby  and  Christian. 

JUDGES. 

Albebt  M.  Rose,  Louisville. 
Tbuman  E.  Ames,  Shelbyville. 
Samuel  L.  Dwight,  Centralia. 
Fifth  Circuit, — ^The  counties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

JUDGES. 

Jambs  W.  Craig,  Mattoon. 
E.  R.  E.  Kimbbough,  Danville. 
MoBTON  W.  Thompson,  Danville. 
Stxth  Circuit,— The  counties  of  Champaign,  Douglas,  Moultrie,  Ma- 
con,  DeWitt  and  Piatt 

*Lmws  1897.  188. 
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JUDGES. 

William  G.  Cochsan,  Sullivan. 
Solon  Puilbrick,  Champaign. 
William  C.  Johns,  Decatur. 
Seventh  Circuit. — The  counties  of  Sangamon,  Macoupin;  Morgan^ 
Scott,  Greene  and  Jersey. 

JUDGES. 

James  A.  Creighton,  Springfield. 
RoBEBT  B.  Shirley,  Carlinville. 
Owen  P.  Thompson,  Jacksonville. 
Eighth  Circuit. — The  counties  of  Adams,  Schuyler,  Mason,  Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

Habrt  Higbee,  Pittsfield. 
Albert  Akers,  Quincy. 
Guy  R.  Williams,  Havana. 
Ninth  Circuit. — The  counties  of  Knox,  Warren,  Henderson,  Han- 
cock, McDonough  and  Fulton. 

judges. 
George  W.  Thompson,  Galesburg. 
JokN  A.  Gray,  Canton. 
Robert  J.  Gribe,  Monmouth. 
Tenth  Circuit, — ^The  counties  of  Peoria,  Marshall,  Putnam,  Stark 
and  Tazewell. 

JUDGES. 

Leslie  D.  Putebbaugh,  Peoria. 
Theodore  N.  Green,  Pekin. 
Nicholas  E.  Worthington,  Peoria. 
Eleventh  Circuit, — The  counties  of  McLean,  Livingston,  Logan, 
Ford  and  Woodford. 

JUDGES. 

Colostin  D.  Myers,  Bloomington. 
George  W.  Patton,  Pontiac. 
Thomas  M.  Harris,  Lincoln.      , 
Twelfth  Circuit, — ^The  counties  of  Will,  Kankakee  and  Iroquois. 

JUDGES. 

D0RRA17CE  Dibell,  Jollet. 
AI.BERT  O.  Marshall,  Joliet. 
Frank  L.  Hooper,  Watseka. 
Thirteenth  Circuit, — The  counties  of  Bureau,  LaSalle  and  Grundy. 

JUDGES. 

Samuel  C.  Stough,  Morrid. 
Richard  M.  Skinner,  Princeton. 
Edgar  Eldredge,  Ottawa. 
Fourteenth  Circuit, — The  counties  of  Rock  Island,  Mercer,  White- 
side and  Henry. 

JUDGES. 

William  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 
Emery  C.  Graves,  Geneseo. 
Fifteenth  Circuit,— The  counties  of  Jo  Daviess,  Stephenson,  Car- 
roll, Ogle  and  Lee. 

JUDGES. 

Richard  S.  Farrand,  Dixon. 
James  S.  Baume,  Galena. 
Oscar  E.  Heard,  Freeport. 
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Sixteenth  Circuit. — The  counties  of  Kane,  Du  Page,  De  Kalb  and 
Kendall. 


Henry  B.  Wilus,  Elgin. 
Charles  A.  Bishop,  Sycamore. 
Linus  C.  Ruth,  Hinsdale. 

fieventee^ith  Circuit. — ^The  counties  of  Winnebago,  BOone,  McHenry, 
and  Lake. 

JUDGES. 

Arthur  H.  Frost,  Rockford. 
Charles  H.  Donnelly,  Woodstock. 
Robert  W.  Wright,  Belvidere. 


(4)  COURTS  OF  COOK  COUNTY. 


The  State  Constitution  recognizes  Cook  county  as  one  Judicial  cir- 
cuit, and  establishes  the  Circuit,  Criminal  and  Superior  Courts  of 
said  county.  The  Criminal  Court  has  the  Jurisdiction  of  a  Circuit 
Court  in  criminal  and  quasi-criminal  cases  only,  and  the  judges  of 
the  Circuit  and  Superior  Courts  are  Judges,  ex  officio,  of  the  Criminal 
Court. 

CIRCUIT  COURT. 

Clcbk — Joseph  E.  Bidwill,  Jr.,  Fort  Dearborn  Building,  Chicago. 

JUDGES. 

George  A.  Carpenter,  John  Gibbons, 

Richard  S.  Tuthill,  Edward  O.  Brown, 

Richard  W.  Clifford,  Lockwood  Honors, 

Frank  Baker,  George  Kersten, 

Francis  Adams,  Julian  W.  Mack, 

Thomas  G.  Windes,  Frederick  A.  Smith, 

Merritt  W.  Pinckney,  Charles  M.  Walker. 

superior  court. 

Clerk— Charles  W.  Vail,  Fort  Dearborn  Building,  Chicago. 
judges. 

Joseph  E.  Gary,*  Henry  V.  Freeman, 

Ben  M.  Smith,  Farlin  Q.  Ball, 

Theodore  Brentano,  Axel  Chytraus, 

George  A.  Dufuy,  Jesse  Holdom, 

Albert  C.  Barnes,  Marcus  Kavanagh, 

Arthub  H.  Chetlain,  Willard  M.  McEwen. 

•     •Died  October  81,  1906. 
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(5)  CITY  COURTS. 


City  OourtB  existing  prior  to  the  Constitution  of  1870  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.»  and 
when  so  established  have  concurrent  Jurisdiction  within  the  city, 
with  the  Circuit  Courts,  In  all  civil  and  criminal  cases,  except  trea- 
son and  murder,  and  In  appeals  from  Justices  of  the  peace  residing 
within  the  city.  (Hercules  Iron  Works  v.  B.,  J.  &  E.  Ry.  Co.,  141 
111.  497.) 

THE  CITY  COURT  OF  ALTON. 
James  E.  Dunneoan,  Judge.         Francis  BBAin>EWBmB,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
John  L.  Healt,  Judge.  Frank  W.  Orebnawat,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
P.  W.  Gallagher,  Judge.  W.  S.  Oleason,  Clerk. 

THE  CITY  COURT  OF  CHICAGO  HEIGHTS. 
Homer  Abbott,  Judge.  Edward  H.  Kibgis,  Clerk. 

THE  CITY  COURT  OF  BAST  ST.  LOUIS. 
W.  J.  N.  MoTEBS,  Judge.  Thomas  J.  Healt,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
John  L.  Healt,  Judge.  Charles  S.  Mote,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Paul  McWh^liams,  Judge.  Harbt  L.  Ballard,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
Horace  S.  Clark,  Judge.  Thomas  M.  Lttle,  Clerk. 

THE  CITY  COURT  OF  PANA. 
JosiAH  p.  Hodge,  Judge.  Joseph  R.  Babcock,  Clerk. 

THE  CITY  COURT  OF  ZION  CITY. 
V.  V.  Barnes,  Judge.  O.  L.  Sprecheb,  Clerk.  • 
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MUNICIPAL  COURT  OF  CHICAGO. 

Established  by  Act  of  May  18,  1905  (L.  1905,  p.  158). 


FIRST  DISTRICT— CIVIL  CASES. 
I 
I  Northwestern  Building,  22  Fifth  Avenue. 

1  Court  Rooms,  Third,  Fourth  and  Fifth  Floors. 


CHIEF  JUSTICE. 
Habbt  Olson — ^Room  402. 

ASSOCIATE  JUDGES. 

Judge  EiDWABD  A.  DlCK£B. 

Judge  Arnold  Heap. 
Judge  John  H.  Hume. 
Judge  McKenzie  Cleland. 
Judge  Thomas  B.  Lantbt. 

Judge   W.  N.  COTTBELL. 

Judge  Mancha  Bruooemetbr. 
Judge  Freeman  K.  Blake. 
Judge  Oscar  M.  Torrison. 
Judge  Stephen  A.  Foster. 
Judge  John  W.  Houston. 
Judge  WnjJAM  N.  Gemmill. 

OFFICIALS. 

Bailiff,  Thomas  M.  Hunter— Room  300. 
Clerk,  Homer  K.  Galpin — ^Main  floor,  196  Lake  Street. 
Jury  rooms — On  the  second  floor,  room  209;   on  the  third  floor, 
room  310;  on  the  fourth  floor,  room  401. 

FIRST  DISTRICT— CRIMINAL  CASES. 

Harrison  Street  Branch  No.  1 — Judge  Max  Eberhardt. 
Harrison  Street  Branch  No.  2 — Judge  John  R.   Newoomer. 
Desplaines  Street  Branch  No.  1 — Judge  Judson  F.  Going. 
Desplaines  Street  Branch  No.  2 — Judge  Frank  P.  Sadler. 
Maxwell  Street  Branch  No.  1 — Judge  Frank  Crowe. 
Hyde  Park  Branch — Judge  W.  W.  Maxwell. 
Thirty-fifth  Street  Branch — Judge  Michael  F.  Girten. 
FortyHseventh  Street  Branch — Judge  Fred  L.  Fake,  Jr. 
West  Chicago  Avenue  Branch — Judge  Hosea  W.  Wells. 
East  Chicago  Avenue  Branch — Judge  Isidore  H.  Himes. 
Sheffield  Avenue  Branch — Judge  John  C.  Scoville. 
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CIVIL  COUETS— OUTLYING  DISTRICTS. 


SECOND  DISTRICT. 

Judge  Charles  N.  Goodnow. 

Police  Station  and  Civil  Court,  8855  and  8857  Exchange  Avenue, 
South  Chicago. 


THIRD  DISTRICT. 

Judge  Edwin  K.  Walker. 

Police   Court,   6347   Wentworth  Avenue.    Civil   Court,   404   West 
Sixty-third  Street,  northwest  corner  Princeton  Avenue,  Englewood. 


FOURTH  DISTRICT. 
Judge  Adelor  J.  Petit. 


FIFTH  DISTRICT. 
Judge  Henrt  C.  Beitler. 
Police  and  Civil  Courts,  1471  North  Kedzie  Avenue  (Logan  Square). 


POLICE  COURT  DISTRICTS. 


First  District — Harrison  and  LaSalle  Streets. 

Second  District — Maxwell  Street,  southeast  comer  of  Morgan 
Street. 

Third  District—I  9  and  21  Desplaines  Street. 

Fourth  District — 235  West  Chicago  Avenue. 

Fifth  District— 242  East  Chicago  Avenue. 

Sixth  District— 838  and  848  Thirty-fifth  Street. 

Seventh  District — Hyde  Park,  5233  Lake  Avenue;  South  Chicago, 
8855  and  8857  Exchange  Avenue. 

Eighth  District — Stock  Yards,  southwest  corner  of  Forty-seventh 
Place  and  South  Halsted  Street 

Ninth  District — Englewood,  6347  Wentworth  Avenue. 

Tenth  District— t»ake  View,  687  Sheffield  Avenue. 

Eleventh  District — Logan  Square. 

Twelfth  District— 520  Warren  Avenue. 
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(6)  COUXTY  AND  PROBATE  COURTS. 

In  the  counties  of  Ck>ok,  Kane,  La  Salle,  Peoria,  Sangamon,  St. 
Clair  and  Will,  each  having  a  population  of  over  70,000,  probate 
courts  are  established,  distinct  from  the  county  courts.  In  the  other 
counties  the  county  courts  have  jurisdiction  in  all  matters  of  pro- 
bate.    (Laws  1881,  72.) 

JUDGES.  COUNTIES.  COUNTY   SEATS. 

Charles  B.  McCeory Adams   Quincy. 

Willi  A  m  S.  Dewey Alexander    Cairo. 

Wm.  H.  Dawdy Bond   Greenville. 

Wm.  C.  DeWolf Boone    Belvldere. 

WiLLABD  Y.  Bakeb Browu    Mt.  Sterling. 

Joe  a.  Davis Bureau   Princeton. 

F.  L  BiZAiLLiox Calhoun    Hardin. 

John  D.  Tubnbaugh Carroll    Mt  Carroll. 

Dabius  N.  Walkkb Cass    Virginia. 

Thomas  J.  Roth Champaign  Urbana. 

James  H.  Morgan Christian    Taylorville. 

Hebshel  R.  Snavely Clark   Marshall. 

AL8IE  N.  Toluveb Clay    Louisville. 

James  Allen Clinton   Carlyle. 

T.  N.  CoFEB Coles   Charleston. 

Lewis  RiNAKEB Cook    Chicago. 

Chables  S.  Cutting,  Pro.  J .  .Cook    Chicago. 

John  C.  Maxwell Crawford    Robinson. 

A.  L.  RuFFNEB Cumberland   Toledo. 

William  L.  Pond DeKalb    Sycamore. 

Feed  C.  Hill DeWitt   Clinton. 

W.  J.  Dolson Douglas    Tuscola. 

Mazzini   Slusseb DuPage    Wheaton. 

Walteb  S.  Lamon Edgar    .  r Paris. 

Isaac  W.  Ibbotson Edwards    Albion. 

Michael  O'Donnell EfRngham  Effingham. 

John  H.  Webb Fayette    Vandalia. 

H.  H.  Kerb Ford    Paxton. 

T.  J.  Myebs Franklin   Benton. 

John  D.  Bbeckenridge Fulton   Lewistown. 

W.  S.  Phiixips Gallatin    Shawneetown. 

Thomas  Henshaw Greene    Car  ronton. 

George  W.  Huston Grundy    Morris. 

John  M.  Eckley Hamilton    McLoansboro. 

Chables  A.  James Hancock    Carthage. 

John  H.  Ferrell Hardin    Elizabethtown. 

RuFus  F.  Robinson Henderson   Oquawka. 

Albebt  E.  Bebgland Henry   Cambridge. 

John  H,  Gillan Iroquois    Watseka. 

WiLLABD  F.  Ellis Jackson   Murphysboro. 

Paul   Williams Jasper    Newton. 

Andbew  D.  Webb Jefferson    Mt.  Vernon. 

Thomas  F.  Febns Jersey   Jerseyville. 

William  Rippin Jo  Daviess Galena. 

Thomas  H.  Shebidan Johnson    Vienna. 

Frank   G.  Plain Kane   Geneva. 

David  B.  Sherwood,  Pro.  J.. Kane   Geneva. 

Arthur  W.  Deselm Kankakee   Kankakee. 

Willlam   Hill Kendall    Yorkville. 

R.  C.  Rice Knox    Galesburg. 
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JUDGES.  COUNTIES.  OOXnUTT  SEATS. 

DbWitt  L.  Jones Lake   Waukegan. 

William  H.  Hinebaugh LaSalle    Ottawa. 

Albebt  T.  Labdin,  Pro.  J. . . . LaSalle   Ottawa. 

Jasfeb  a.  Benson Lawrence    LawrenoeTllle. 

Robert  H.  Scott Lee  Dixon. 

Ulysses  W.  Loudebback Liyingston    Pontiac. 

Donald  McCobmick Logan   Lincoln. 

Obpheus  W.  Smith Macon  Decatur. 

John  B.  Vaughn Macoupin    Carlinyille. 

John  E.  Hillskotteb Madison   Edwardsvllle. 

John  8.  Stonecipheb Marion    Salem. 

Daniel  H.  Gbego Marshall   Lacon. 

James  A.  McComas Mason  Havana. 

Lannes  p.  Oakes Massac    Metropolis. 

William  J.  Fbanklin McDonough    Macomb. 

David  T.  Smilet McHenry   Woodstock. 

Holland  A.  Russell jJbicLean   Bloomington. 

Oeobgb  B.  Watkins Menard    Petersburg. 

Henbt  E.  Bubqess ..Mercer    AJedo. 

Louis  Abns Monroe    Waterloo. 

John  L.  Dbteb Montgomery    HiUsboro. 

Fbancis  E.  Baldwin Morgan    Jacksonville. 

E.   D.  Hutchinson Moultrie    Sullivan. 

Frank  B.  Reed Ogle    Oregon. 

Wilbebt  L  Slemmons Peoria   Peoria. 

Leandeb  O.  Eagleton,  Pro.  J .  Peoria   Peoria. 

Mabion  C.  Cook Perry  PinckneyviUe. 

Elim  J.  Hawbakeb Piatt   Monticello. 

Paul  F.  Gbote Pike   Pittsfleld. 

William  A.  Whiteside Pope    Oolconda. 

Ltman  G.  Casteb Pulaski    Mound  City. 

Henbt  C.  Mills Putnam   Hennepin. 

S.  LovEJOT  Tatlob Randolph    Chester. 

John  A.  MacNeil Richland   Olney. 

Blwin  E.   Pabmenteb Rock   Island Rock  Island. 

Albert  E.  Somebs Saline  Harrisburg. 

O.  W.  MuBBAT Sangamon    Springfield. 

Clabencb  a.  Jones,  Pro.  J . . .  Sangamon    Springfield. 

Wm.  H.  Dietbich Schuyler   Rushville. 

James  Callans Scott   Winchester. 

Calvin  Gbeen Shelby   ShelbyviUe. 

Bbadford  F.  Thompson Stark   Toulon. 

John  B.  Hay St  Clair Belleville. 

Fbank  Pebbin,  Pro.  J St  Clair Belleville. 

Anthony  J.  Clabity Stephenson    Freeport 

Jesse  Black,  Jb Tazewell    Pekin. 

MoNBOE  C.  Cbawfobd Union    Jonesboro. 

Isaac  A.  Love Vermilion  Danville. 

John  A.  Lopp Wabash  Mt  Carmel. 

J.  W.  Clendenin Warren    Monmouth. 

Lewis    Bebnbeuteb Washington    Nashville. 

John  R.   Holt Wayne    Fairfield. 

Thomas  G.  Parkeb White    Carmi. 

Henby  C.  Ward Whiteside   Morrison. 

Geobge  J.  Cowing Will    Joliet. 

John  B.  Fithla^n,  Pro.  J Will    Joliet 

W.  F.  Slateb Williamson    Marion. 

Louis  M.  Rbckhow Winnebago  Rockford. 

John  F.  Boswobth Woodford    Eureka. 
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Affirmed,  220  111.  128. 

C 

Caine  ads.  Farmers'  &  Mechanics'  Life  Ass'n 

123  111.  App.  418 
Affirmed,  224  111.  599. 
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Reversed  and  remanded,  224  111.  428. 

Chicago  Union  Traction  Co.  v.  Yarns N.  R  in  HL  App. 
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F 

Farmers'  &  Mechanics'  Life  Ass'n  v.  Caine 

123  111.  App.  419 
Affirmed.  224  111.  599. 

Farwell,  Jr.,  ads.  Moffett 123  111.  App.  528 

Affirmed.  222  111.  543. 

Eenton  &  Thompson  R.  R  Co.  v.  Adams.  .122  111.  App.  234 
Affirmed.  221  111.  201. 

Ferguson  ads.  Lohr  Bottling  Co 122  111.  App.  270 

Affirmed.  223  111.  88. 

Eindlay  ads.  Barbee N.  R  in  HI.  App. 
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Heyman  v.  Heyman N.  R  in  HL  App. 

Affirmed,  218  IlL  636. 

Hibbard  ads.  Danley 123  IlL  App.  666 

Affirmed,  222  IlL  88. 

Hibben  ads.  McDevitt 123  IlL  App.  438 

Affirmed,  221  111.  234. 

Hladovec  v.  Paul 124  IlL  App.  589 

Affirmed,  222  IlL  254. 


XXX  Table  of  Appellate  Court  Cases 

Hoadley  ads.  Elgid,  Joliet  and  E.  R  R.  Co 
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Jefferson   Theatre   Program   Company   y.   Francizck 
Crejezyk^  by  next  friend* 

9en.  No.  12,809. 

1.  Minor — when  nuMter  liable  for  injury  to.  Where  an  inex- 
perienced minor  is  placed  at  dangerous  work  and  undertakes  to 
perform  the  same  in  a  careful  manner  but  is  ordered  by  his  fore- 
man to  do  such  work  in  another  and  more  dangerous  way  and  in 
consequence  is  injured,  the  master  is  liable. 

2.  CoNTMBUTiMiy  KE6UQENCE — wheu  not  defense  to  ctction  for  per- 
sonal injuries.  Contributory  negligence  is  not  a  defense  to  an  ac- 
tion for  personal  injuries  where  such  action  is  predicated  upon  the 
violation  of  a  statute  of  the  State. 

3.  Child  iabob — Act  of  June  9,  1897,  pertaining  to,  not  repealed. 
The  Act  of  June  9,  1897,  concerning  child  labor  held,  not  repealed 
by  implication. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Su- 
perior Court  of  Cook  County;  the  Hon.  Axel  Chttraus,  Judge,  pre- 
siding. Heard  in  this  court  at  the  March  term,  1905.  Affirmed. 
Opinion  filed  March  1,  1906. 

Statement  by  the  Court.  This  is  an  appeal  from  a 
judgment  of  the  Superior  Court  of  Cook  County  in  favor 
of  appellee  against  appellant  for  $4,000.  It  was  entered 
on  the  verdict  of  a  jury  in  an  action  for  negligence  causing 
personal  injuries. 
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The  declaration  (as  amended)  contained  five  counts. 
The  first  alleged  the  possession  and  operation  by  the  de- 
fendant of  a  printing  establishment  and  in  connection  there- 
with of  a  certain  Peerless  Press  Machine,  which  was  driven 
by  steam  power.  It  alleged  further  the  duty  of  defendant 
to  use  reasonable  care  and  diligence  to  see  that  said  machine 
was  in  a  reasonably  safe  condition,  so  that  the  plaintiff 
might  discharge  the  duties  assigned  to  him  thereon  safely. 
It  then  avers  that  the  defendant  ordered  the  plaintiff,  who 
was  fifteen  years  old,  and  a  servant  in  the  employ  of  de- 
fendant in  the  printing  establishment,  to  work  at  said  Peer- 
less Machine  w^hile  it  was  out  of  repair  and  dangerous,  in 
that  "the  nippers  or  bars  being  improperly  fastened  would 
become  loose  and  would  catch  and  stick  in  said  machine  and 
prevent  its  speedy  operation,  and  thereby  pjaintiff  incurred 
the  risk  of  injury  to  his  hand ;  all  of  which  facts  were  known 
to  the  defendant  and  all  of  which  facts  the  plaintiff  was  ig- 
norant of." 

The  count  then  describes  the  accident  as  happening  to  the 
plaintiff  while  using  reasonable  care,  "in  the  manner  follow- 
ing :  that  the  bars  or  nippers  being  improperly  fastened,  be- 
came loose,  out  of  order,  and  dangerous,  and  would  catch 
and  stick  in  said  machine  in  such  a  manner  as  to  prevent 
the  speedy  pulling  out  of  said  paper  or  printed  material 
out  of  said  machine,"  by  means  of  which,  while  the  plain- 
tiff was  pulling  out  printed  material  from  said  press  ma- 
chine, the  nippers  or  bars  of  said  press  machine  caught  plain- 
tiff's left  hand  and  the  fingers  were  so  mangled  that  the 
thumb  and  first  finger  had  to  be  amputated. 

The  second  count  adds  to  substantially  the  same  allega- 
tions the  further  one  that  the  defendant  negligently  failed 
to  instruct  or  warn  the  plaintiff  of  the  danger  in  operating 
the  said  machine,  and  that  the  plaintiff,  without  fault  or 
negligence  on  his  part,  being  ignorant  of  the  dangers  of  said 
machine,  obeyed  the  order  of  the  agent,  foreman  or  vice-prin- 
cipal of  the  defendant  and  went  to  work  on  said  machine, 
and  the  bars  or  nippers,  for  w^ant  of  repair  and  safe  condi- 
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tion,  failed  to  operate  and  caught  and  held  the  plaintiff's 
hand  and  mangled  it. 

The  third  count  alleges  the  negligence  of  the  defendant 
to  be  that  it  provided  a  dangerous  machine  for  plaintiff  to 
work  on,  "in  this,  that  a  certain  spring  or  springs  regulating, 
guiding,  operating  and  moving  certain  nippers  or  bars  at- 
tached to  said  machine,  were  and  for  a  long  time  had  been  in 
an  unsafe  and  dangerous  condition,"  out  of  repair,  etc.,  all 
of  which  the  defendant  knew  and  the  plaintiff  was  ignorant 
of.  By  means  of  this  negligence  it  is  alleged  the  nippers 
or  bars  caught  the  plaintiff's  hand  while  he  was  operating 
the  machine. 

The  fourth  coimt  alleges  the  operation  by  the  defendant 
of  the  printing  establishment  and  the  Peerless  Press  Ma- 
chine driven  by  steam  power,  the  employment  of  the  plain- 
tiff and  his  infancy,  the  knowledge  of  th^  defendant  and 
the  ignorance  of  plaintiff  that  the  operation  of  the  machine 
and  the  printing  of  the  materials  was  attended  by  a  large  de- 
gree of  danger,  and  the  inexperience  and  unskillfulness  of 
the  plaintiff  in  the  operation  of  the  machine  known  to  the 
defendant.  It  avers  that  it  was  the  duty  of  the  defendant 
and  its  agent,  foreman,  or  vice-principal  to  order  the  plain- 
tiff to  work  and  operate  said  machine,  and  not  to  call,  com- 
mand and  annoy  the  plaintiff,  and  thereby  hurry  the  plain- 
tiff, and  thus  cause  the  plaintift'^s  hand  to  be  caught  in  the 
machine,  but  that  it  violated  its  duty  in  this  regard  and 
n^ligently  ordered  the  plaintiff  to  operate  said  machine 
and  did  negligently  call,  command  and  annoy  the  plaintiff 
and  hurrv'  him  and  cause  his  left  hand  to  be  caught  by  cer- 
tain nippers  attached  to  said  machine,  while  the  plaintiff 
was,  with  due  care,  endeavoring  to  operate  the  machine. 

The  fifth  count  alleges  the  duty  of  the  defendant  to  use 
reasonable  care  to  provide  a  reasonably  safe  printing  ma- 
chine with  pulleys,  wheels,  shaftings,  tympan-rounce  plates, 
bars  or  nippers,  springs  and  appliances  attached  thereto, 
before  employing  and  directing  plaintiff  to  use  or  operate 
the  same,  and  to  explain  to  its  infant  servants  working  i« 
said  printing  establishment  all  dangers  pertaining  to  their 
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€mployinent  and  how  to  avoid  the  same.  It  then  alleges 
that  the  defendant  kept  and  used  a  dangerous  press  machine 
of  which  certain  spring  or  springs,  pulleys,  nipi)ers  or  hars, 
with  appliances  attached  thereto,  were  and  had  for  a  long 
time  been  in  an  unsafe  and  dangerous  condition,  worn  out, 
defective,  out  of  repair,  loose  and  unfit  for  use,  of  all  of 
which  the  defendant  could  have  been  aware  by  due  diligence, 
but  of  which  plaintiff  was  ignorant. 

Further,  that  the  plaintiff  being  an  infant  under  sixteen 
years  of  age,  ignorant  and  inexperienced  in  the  operation  of 
dangerous  machinery  was  a  servant  in  the  employ  of  de- 
fendant working  in  said  establishment  under  the  direction 
of  a  certain  vice-principal  of  said  defendant,  and  while  he 
was  so  employed  the  defendant,  contrary  to  the  statute  m 
such  case  made  and  provided,  negligently  directed,  per- 
mitted, allowed^  employed  and  caused  the  plaintiff  to  use  and 
operate  said  machine,  which  machine  was  dangerous  for  the 
plaintiff  to  use,  and  negligently  provided  machinery  in  a 
dangerous  condition  for  the  use  of  the  plaintiff,  and  failed 
to  explain  to  the  plaintiff  or  to  warn  him  of  the  dangers  of 
operating  said  Press  machine,  and  while  the  plaintiff,  with 
due  care,  was  engaged  in  operating  said  machine  and  v;as 
inexperienced  and  imaware  of  its  dangerous  condition,  the 
nippers  or  bars,  with  the  appliances  attached  thereto,  **by 
reason  of  the  dangerous  condition  of  said  machine,  herein 
before  set  forth,  and  by  reason  of  being  so  employed  in  said 
workshop  or  printing  cj^tiiblishment,  and  by  reason  of  the 
.<;areless  and  negligent  misconduct  of'  the  defendant  afore- 
said, then  and  there  caught  the  plaintiff's  hand"  and  crushed 
it. 

To  these  various  counts  the  defendant  filed  a  plea  of  not 
guilty.  After  tlie  verdict  of  the  jury,  the  defendant's  mo- 
tion for  a  new  trial  and  in  arrest  of  judgment  were  denied, 
and  judgment  entered  upon  the  verdict. 

In  this  court  it  is  assigned  for  error  that  the  verdict  and[ 
judgment  are  contrary  to  the  law  and  the  evidence,  and 
that  the  verdict  was  excessive,  that  the  tnal  court  erred  ia 
rulings  on  the  admission  and  exclusion  of  evidence,  in  not 
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taking  the  cause  from  the  jury  by  a  peremptory  instruction 
in  favor  of  the  defendant  at  the  close  of  all  the  evidence,  in* 
permitting  counsel  for  the  plaintiff,  during  his  argument 
to  the  jury,  to  make  statements  concerning  an  alleged  statute 
of  the  state,  in  giving  and  refusing  and  modifying  respec- 
tively certain  instructions,  in  denying  a  motion  for  a  new 
trial  and  in  arrest  of  judgment,  and  entering  judgment  upou 
the  verdict 

HoKTOX  &  Bbown,  for  appellant 

F.  W.  Jakos  and  Francis  J.  Woolley,  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

The  evidence  in  this  case  shows  the  following  state  of 
facts:  The  plaintiff  was  a  boy  fifteen  years  and  one  month 
old  when  the  accident  which  is  the  basis  of  this  action  hap- 
pened, on  June  30,  1902.  In  January,  1902,  he  had  first 
worked  on  a  printing  press.  He  was  then  employed  by  the 
Badger  Printing  Company,  but  was  occupied  with  duties 
other  than  printing  for  about  half  the  time.  The  printing 
press  that  he  worked  on  was  a  Chandler  &  Price  press,  a 
variety  of  the  type  known  as  "Gordon"  presses,  and  the  work 
he  did  on  the  press  was  the  printing  of  envelopes,  cards, 
bill-heads  and  like  work. 

After  two  months'  employment  with  the  Badger  Printing 
Company  he  went  to  work  for  five  days  feeding  a  Chandler 
&  Price  press  for  the  Phantis  Printing  Company,  the  print- 
ing being  of  a  like  character.  From  there  he  went  to  the 
printing  establishment  of  the  appellant,  the  defendant  below. 
This  was  in  the  latter  part  of  March,  1902.  In  a  conver- 
sation with  the  superintendent  when  his  employment  began, 
the  plaintiff  was  asked  if  he  had  worked  in  feeding  a  Gor- 
don press.  He  answered  that  he  had,  a  Chandler  &  Price 
press  for  about  two  months.  By  the  defendant. he  was  em- 
ployed to  sweep  the  establishment  and  to  feed  a  Peerless 
press,  another  variety  of  the  Gordon  press.  Defendant's  ex- 
pert witness  at  the  trial  said  this  was  a  more  difficult  press 
for  a  boy  to  feed  than  a  Chandler  &  Price  press,  because 
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the  sheets  to  be  printed  in  the  Peerless  press  have  to  be  laid 
on  the  platen  while  it  is  an  inclined  plane,  whereas  in  a 
Chandler  press  they  are  laid  on  a  flat  surface,  the  platen 
coming  up  farther  from  the  form  for  that  purpose.  The 
Peerless  press  at  which  plaintiff  was  put  to  work  by  defend- 
ant opened  and  closed  as  it  was  running  at  the  time  of  the 
accident  every  three  seconds,  and  there  was  no  way  for  the 
feeder  to  regulate  the  speed.  Of  course  it  closed  with  force 
enough,  if  allowed  to  complete  its  motion,  to  cut  off  a  per- 
son's fingers  caught  between  its  jaws,  that  is,  between  the 
platen  and  the  form.  The  plaintiff  was  evidently,  as  ap- 
pears from  the  record,  of  scant  height  to  stand  at  the  press 
and  reach  in  between  the  platen  and  the  form  accurately 
to  adjust  the  sheets  to  be  printed  in  their  proper  position  on 
the  platen,  if  there  was  any  difficulty  or  slip  in  the  ordinary 
handling,  making  necessary  such  an  adjustment. 

The  place  or  positoin  in  which  the  sheet  to  be  printed  was 
to  be  laid  was  indicated  by  some  obstructions  (called  guides) 
fastened  to  or  into  the  platen  or  bed  against  which  the  bot- 
tom edge  and  one  of  the  side  edges  of  the  paper  would  rest, 
thus  insuring  its  position  being  exactly  correct  when  the 
platen  brought  it  up  against  the  form  which  held  the  type. 

Two  thin  strips  of  elastic  steel  about  an  inch  wide  fastened 
to  a  turning  bar  at  the  throat  of  the  machine  between  platen 
and  form,  generally  called  nippers  in  the  testimony  in 
this  case,  held  the  paper  in  place  as  it  approached  and  re- 
ceded from  the  form.  They  were  so  placed  of  course  that 
they  fell  on  such  portions  or  margins  of  the  paper  to  be 
printed  as  did  not  have  to  meet  the  type. 

At  the  left  of  the  press  was  a  lever  called  a  throw-off  lever. 
By  working  this  lever,  the  handle  of  which  was  convenient  to 
the  left  hand  of  the  feeder,  the  motion  of  the  platen  toward 
the  form  was  checked  at  about  half  an  inch  or  more  from  their 
point  of  meeting,  and  the  press  opened  again  as  though  it 
had  printed.  This  throw-off  is  therefore  used  when  the  sheet 
to  be  printed  is  in  any  way  out  of -the  exact  position  it  should 
occupy,  as  shown  by  the  guides,  to  prevent  the  press  from 
actually  closing  and  thus  printing  until  the  sheet  is  fully 
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and  precisely  adjusted,  when  the  lever  being  again  moved, 
the  platen  will  come  to  the  form  and  the  impression  be 
made.  It  is  obvious  therefore  that  in  any  case  where  the 
adjustment  requires  something  more  of  manual  action  than 
can  be  used  altogether  outside  of  the  jaws  of  the  press,  the 
only  practically  safe  method  of  work,  considering  the  speed 
with  which  the  machine  moves,  is  to  throw  off  the  lever  be- 
fore inserting  the  hand. 

The  first  job  on  this  Peerless  press  given  to  the  plaintiff 
was  printing  envelopes;  afterwards  he  printed  programmes 
for  the  theatres,  and  this  employment,  with  other  duties 
around  the  establishment,  had  lasted  for  two  months  at  the 
time  of  the  accident 

On  the  day  in  question  he  was  during  the  forenoon  en- 
gaged in  feeding  the  press  "various  pieces  of  light  work," 
but  in  the  afternoon,  the  foreman  of  appellant  called  him 
to  print  the  red  ink  characters  on  about  a  hundred  price 
lists  on  which  the  impressions  in  black  ink,  constituting  the 
great  bulk  of  the  contents  of  the  sheets,  had  been  made. 
This  is  called  a  re-register  job.  The  sheets  must  obviously 
be  placed  with  precision  or  they  will  be  spoiled  and  the  work 
already  done  on  them  wasted.  The  bottom  of  the  sheets 
was  rough.  The  pressman  had  arranged  the  form  and  the 
guides  and  all  that  the  plaintiff  had  to  do  was  the  feeding. 
The  guides  were  ordinary  brass  pins,  which  had  been  fixed 
in  the  platen.  Previously,  when  plaintiff  had  fed  the  press 
the  guides  had  been  quads  or  slugs  of  lead  fastened  to  the 
platen  by  paste,  and  this  is  their  usual  form.  The  plaintiff 
testified  that  quads  being  thicker  than  pins,  the  sheets  are 
not  so  likely  to  get  caught  on  them  in  an  inaccurate  posi- 
tion, and  this  was  not  contradicted.  He  further  testified 
that  the  guide  pin  at  the  side  stuck  out  so  little  that  the 
sheet  to  be  printed  had  to  be  pressed  down  to  get  it  under  the 
head  of  the  pin. 

Plaintiff,  although  told  by  the  foreman  that  the  job  was 
a  rush  job  and  that  he  was  to  get  it  off  as  quickly  as  he 
could,  was  careful  enough  of  his  own  safety  and  of  the  ac- 
curacy and  neatness  of  the  work,  to  pull  the  throw-off  lever 
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towards  him  frequently, — "every  other  sheet  or  so,"  a  wit- 
ness working  next  to  him  testified,  and  prevent  the  press 
from  closing  or  printing  until  he  had  time  to  adjust  the 
paper.  Of  course  this  prevented  any  danger  of  his  hand 
being  caught.  When  the  sheet  was  precisely  adjusted,  (it 
being  more  difiicult  to'  secure  such  adjustment  on  account 
of  the  rough  bottom  edge  of  the  sheets  than  it  would  have 
been  had  they  been  smooth),  the  plaintiff  would  throw  the 
lever  back  and  the  press  would  close.  As  each  sheet  was 
printed  he  would  take  it  out  and  put  in  another. 

In  this  way  he  had  finished  fifty  or  sixty  of  the  hundred 
sheets  to  be  printed,  when  the  foreman  came  along  and  with 
profanity  ordered  him  to  hurry — told  him  that  people  were 
waiting  for  the  job  down  stairs,  that  it  was  a  rush  job,  that 
he  was  to  let  the  throw-off  lever  alone  and  go  ahead  feeding, 
and  let  the  press  come  together  every  time  the  platen  moved. 
The  plaintiff  answered;  he  testifies^  that  he  didn't  know  any- 
thing about  the  job,  that  it  was  a  close  register  job,  and  that 
he  couldn't  feed  any  faster.  Being  thus  ordered  to  go  on 
faster,  however,  the  plaintiff  attempted,  immediately  after 
the  foreman  had  passed  on,  to  adjust  with  his  left  hand  a  sheet 
which  had  stuck  on  the  left  hand  pin  guide  at  the  bottom 
without  pulling  the  lever  and  thus  giving  himself  time  to 
do  it  safely.  Before  he  could  get  his  hand  out,  the  jilaten 
and  fonn  had  come  together,  and  in  their  coming  together 
cut  off  his  thumb  entirely,  crushed  his  forefinger  so  as  to 
render  araputatign  necessary,  breaking  also  the  bones  in  the 
next  two  fingers. 

Postponing  for  the  moment  the  consideration  of  the  suffix 
ciency  of  the  allegations  of  the  declaration  to  support  a 
judgment  for  the  plaintiff  on  these  facts  alone,  they  seem 
to  us  to  show  that  by  such  a  judgment  substantial  justice  ha^v 
been  done,  irrespective  of  any  question  of  defects  in  the 
press.  It  appears  that  the  plaintiff,  a  very  young  and  small 
boy  to  work  at  machinery  of  this  kind,  with  no  great  expe- 
rience and  not  even  continuous  employment  at  any  machine^ 
was  set  to  do  a  particular  job  requiring  precision  and  ac- 
curacy of  handling,  that  he  was  doing  it  in  the  only  way  in 
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which  it  could  practically  be  done  safely  by  a  boy  of  his 
size  and  age,  that  he  was  savagely  and  profanely  ordered  to 
hurry  it  in  just  the  way  which  prevented  his  taking  the  pre- 
cautions necessary  for  his  safety,  that  he  remonstrated,  but 
endeavored  to  obey  orders  and  was  in  consequence  mutilated 
for  life. 

It  is  true  that  there  are  many  eases  in  which  a  minor  has 
been  held  barred  from  recovery  for  personal  injuries  because 
of  contributory  negligence,  and  it  is  true  that  to  a  person 
looking  at  the  matter  after  the  event,  it  seems  very  impru- 
dent for  anybody  to  have  put  his  hand  into  the  jaws  of  that 
press  to  place  a  sheet  accurately;  but  in  view  of  his  youth 
and  inexperience  and  of  his  attempt  to  do  the  work  with 
care  both  for  himself  and  it,  of  the  unreasonable  rebuke 
given  him  for  that  very  care,  and  of  his  attempt  to  obey 
orders,  it  is  not  possible  to  say  that  all  reasonable  minds 
must  agree  that  the  plaintiff  must  have  seen  and  appreciated 
the  danger.  If  not,  then  if  the  negligence  of  the  defendant 
be  assumed,  the  question  of  contributory  negligence  was  one 
for  the  jury,  and  under  instructions  certainly  as  favorable 
in  this  particular  to  the  defendant  as  could  be  justified  in 
this  case,  they  answered  it  in  favor  of  the  plaintiff.  We  do 
not  think  such  an  answer  unreasonabjie  or  contrary  to  the 
evidence. 

But  beyond  this,  we  think  that  the  contention  of  the  ap- 
pellee is  well  taken  that  contributory  negUgence  is  not  a 
defense  in  this  case.  There  was  a  statute  of  the  State  in 
force  when  this  accident  occurred,  and  at  all  times  since, 
which  forbade  the  employment  of  any  child  under  tlie  age  of 
sixteen  years  at  any  hazardous  employment  which  was  dan- 
gerous to  his  life  or  limb ;  and  the  question  whether  feeding 
this  press,  opening  and  closing  twenty  times  a  minute  with 
force  suflScient  to  cut  one's  hand  off  if  caught  within  it,  was 
so  dangerous,  was  for  the  jury.  If  it  was  an  employment 
dangerous  or  "extrahazardous"  to  this  boy's  hands,  ^Hhe  em- 
ployment was  unlawful,  the  injury  resulted  from  the  un- 
lawful employment  and  while  appellee  was  engaged  in  do- 
ing the  precise  thing  that  appellant  directed  him  to  do,  and  to 
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hold  that  contributory  negligence  under  such  circumstances 
is  a  defense,  would  be  to  defeat  one  purpose  of  the  statute." 
American  Car  and  Foundry  Company  v.  Armentraut,  214 
lU.,  509. 

The  argument  that  the  provision  of  the  law  of  June  9, 
1897,  concerning  child  labor,  that  "no  child  under  the  age 
of  sixteen  years  shall  be  employed  or  permitted  or  suifered 
to  work  by  any  person,  firm  or  corporation  in  this  State  at 
such  extrahazardous  employment,  whereby  its  life  or  limb 
is  in  danger,"  was  repealed  by  the  Act  of  May  15,  1903, 
concerning  the  employment  of  children  which  provides  that 
children  under  the  age  of  sixteen  years  shall  not  be  em- 
ployed at  certain  specified  occupations  or  in  "any  other 
employment  that  may  be  considered  dangerous  to  their  lives 
or  limbs,"  and  concludes  by  repealing  a  specific  Act  of  June 
17,  1891,  and  "all  other  acts  and  parts  of  acta  in  conflict 
with  this  act," — is  without  merit*  Appellant's  contention 
is  that  the  second  Act  being  a  revision  of  the  whole  subject 
of  the  former  one  wiped  out  all  rights  depending  on  the  for- 
mer one,  and  supplied  none  except  to  persons  falling  under 
its  provisions  after  its  passage.  But  there  are  two  valid 
answers  to  this,  both  based  on  chapter  131  of  the  Eevised 
Statutes  of  Illinois.  Section  2  of  that  chapter,  enacting  that 
^*The  provisions  of  any  statute  so  far  as  they  are  the  same 
as  those  of  any  prior  statute,  shall  be  construed  as  a  con- 
tinuation of  such  prior  provision,"  is  plainly  applicable; 
and  so  also  is  Section  4,  "That  no  new  law  shall  be  con- 
strued to  repeal  a  former  law  *  *  *  as  to  any  right 
accrued  or  claim  arising  under  the  former  law,"  etc.  The 
decision  in  Vance  v.  Rankin,  194  111.,  625,  is  easily  distin- 
guished from  the  principle  involved  in  the  present  case.  A 
statute  expressly  repealing  a  statute  conferring  jurisdiction 
upon  certain  boards  and  giving  a  special  remedy  to  persons 
desiring  certain  action,  was  specifically  repealed  without  a 
saving  clause,  and  the  Supreme  Court  held  that  it  completely 
obliterated  the  prior  law.     That  is  far  from  this  case. 

We  think  it  was  ?.  proper  question  for  the  jury  whether 
the  defendant  in  this  case  was  not  guilty  of  negligence  in 
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setting  the  plaintiff  to  feed  the  machine  without  special  in- 
structions as  to  its  danger,  and  in  hurrying  him  with  orders 
to  cease  the  care  which  he  was  actually  exercising  for  him- 
self, and  that  neither  the  contributory  negligence  of  the 
plaintiff,  if  it  existed,  or  an  alleged  assumption  of  risk  can  be 
availed  of  as  a  defense. 

We  think  also  that  although  the  declaration  in  the  cause 
seems  drawn  principally  with  reference  to  an  alleged  de- 
fect in  the  machine  at  which  plaintiff  was  working,  its 
fourth  count,  the  second  additional  count  filed  April  2,  1903, 
which  alleges  that  the  operation  of  the  machine  was  attended 
with  a  large  degree  of  danger,  and  charges  the  defendant 
with  carelessly  and  negligently  ordering  the  plaintiff  to  work 
at  and  operate  said  machine,  and  carelessly  and  negligently 
calling,  commanding,  annoying  and  hurrying  the  plaintiff 
and  causing  his  left  hand  to  be  caught  by  certain  nippers 
attached  to  said  machine,  by  means  and  in  consequence  of 
which  the  plaintiff's  hand  was  injured,  etc.,  is  sufficient, 
certainly  after  verdict,  to  sustain  the  verdict  and  judgment 
under  the  evidence,  without  reference  to  a  defect  in  the  ma- 
chine. The  nippers  which  are  in  this  and. the  other  counts 
alluded  to,  are  shown  by  the  evidence  to  have  caught  the 
plaintiff's  hand.  This  is  not  only  shown  by  his  testi- 
mony, but  the  evidence  of  the  scar  on  the  plaintiff's  hand 
strongly  tends  to  confirm  it.  There  is  force  in  the  sugges- 
tion that  if  the  nippers  suddenly  fell  upon  the  feeder's  hands^ 
in  the  rapid  movements  he  was  forced  to  make,  he  would  be 
delayed  by  the  occurrence  in  removing  the  hand  even  if  the 
nippers  did  not  bind  it  tightly. 

There  certainly  seems  ground  in  the  construction  of  the 
machine  as  described,  and  in  the  testimony  of  'the  expert 
produced  by  the  defendant,  for  the  contention  of  appellant 
that  the  nippers,  even  if  defective  in  their  action  by  reason 
of  the  absence  of  or  defect  in  the  mechanical  appliances  reg- 
ulating it,  could  not  by  themselves  have  bound  with  any 
great  degree  of  strength  the  plaintiff's  hand;  but  this  was 
after  all  a  matter  for  the  jury,  with  all  the  evidence,  in- 
cluding the  press  and  the  hand  of  the  plaintiff,  before  them, 
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and  we  should  not  be  inclined  to  disturb  the  verdict  and 
judgment  even  if  they  depended  upon  a  finding  that  the 
nippers  did  closely  catch  and  strongly  bind  the  plaintiff's 
hand. 

There  was  evidence  before  the  jury  that  the  nippers  did 
not  work  properly,  that  they  sometimes  fell  on  the  plateu 
when  they  should  not  have  done  so,  that  the  spring  which 
ruled  their  action  was  defective,  and  that  defendant,  through 
its  general  foreman,  was  appraised  of  the  defect. 

The  objections  made  to  the  admission  of  evidence  we  do- 
not  think  are  well  taken.  The  evidence  concerning  the 
string  and  the  bolt  attached  to  the  bar  on  which  the  nippers 
were  fastened  was  relevant  as  bearing  on  the  fact  of  knowl- 
edge on  the  part  of  the  defendant  that  the  usual  appliances 
for  regulating  the  action  of  the  nippers  were  defective,  and 
the  evidence  that  the  edge  of  the  sheets  to  be  printed  was 
rough,  was  relevant  to  the  question  of  the  time  required  to 
adjust  each  sheet  properly,  and  to  the  negligence  of  the 
defendant  in  requiring  greater  haste  than  the  plaintiff  was 
making  in  his  work.  Howe  v.  Medaris,  183  111.,  288,  is 
distinguishable  in  this  respect,  for  there  the  cause  of  action, 
the  court  says,  was  based  solely  upon  the  allegation  of  de- 
fective machinery,  and  the  plaintiff  admitted  that  the  ac- 
cident could  not  have  happened  if  the  machine  had  been 
working  properly. 

The  testimony  offered  that  the  spring  was  entirely  missing^ 
we  think  was  admissible  under  several  counts,  and  certainly 
under  the  fourth.  If  the  evidence  of  the  remark  of  Miller 
to  the  pressman,  "the  foreman  over  the  boys,''  that  "them 
boys  are  liable  to  be  cut,  their  hands  hurt  on  them  presses," 
^vas  objectionable,  which  we  do  not  decide,  the  evidence  was 
not  prejudicial.  If  the  verdict  and  judgment  can  be  sus- 
tained on  the  inherent  danger  of  the  employment  for  this 
boy,  the  testimony  added  nothing  to  what  the  jury  had 
otherwise  before  them ;  if  they  can  be  sustained  only  on  the 
defective  condition  of  the  machine  in  relation  to  the  nippers, 
the  defect  and  notice  of  it  to  the  defendant  and  its  knowl- 
edge of  it,  were  otherwise  clearly  shown  to  the  jury.     The 
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illustration  offered  by  the  plaintiff  in  connection  with  his 
testimony  under  oath  relating  to  his  ability  to  pick  up  ob- 
jects, was  within  the  discretion  of  the  trial  court. 

Jf  or  is  there  any  argument  on  the  assignment  of  error  that 
the  verdict  was  excessive. 

The  objections  to  the  instructions  do  not  seem  to  us  forci- 
ble. Instruction  3  has  been  approved  by  the  Supreme  Court, 
and  the  objections  urged  to  it  are  technical  and  subtle. 

Instruction  Xo.  23  as  offered  seems  to  us  to  have  been 
properly  modified,  and  instruction  24  does  not  direct  a  ver- 
dict but  was  a  proper  addendum  to  instruction  23,  in  ex- 
planation of  parts  of  it.  We  think  the  defendant  has  no 
reason  to  complain  that  by  the  instructions  taken  together 
the  law  affecting  this  case  was  not  declared  fairly  and  favor- 
ably to  it. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Affirmed. 


City  of  Chicago  v.  Kittie  Gilmore. 
Gen.  ^o.  12,883. 

1.  New  cause  of  action — when  amended  declaration  sets  up. 
Where  the  original  declaration  sets  up  a  breach  of  duty  In  falling 
to  maintain  a  sidewalk  at  a  place  named  In  a  reasonably  safe  con- 
dition, an  amended  count  which  setn  up  a  breach  of  a  like  duty 
at  a  different  place,  constitutes  a  new  cause  of  action. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Su- 
perior Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge,  pre- 
siding. Heard  in  this  court  at  the  March  term,  1905.  Reversed. 
Opinion  filed  March  1,  1906. 

Statement  by  the  Court.  This  is  an  appeal  by  the  city 
of  Chicago  from  a  judgment  rendered  November  19,  1904, 
by  the  Superior  Court  of  Cook  County  against  it  for  $3,000 
in  favor  of  Kittie  Gilmore.  The  judgment  was  on  the  ver- 
dict of  a  jury,  in  an  action  for  personal  injuries  received  by 
the  plaintiff,  Kittie  Gilmore,  through  a  defective  public 
sidewalk  under  the  control  of  the  city  of  Chicago. 
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The  action  was  begim  by  praecipe  to  the  summons  Febni- 
ary  9,  1901.  The  summons  to  the  March  term  of  the  Su- 
perior Court  was  served  upon  the  appellant  February  19^ 
1901.  The  original  declaration  was  filed  March  30,  1901. 
It  alleged  that  the  defendant,  the  city  of  Chicago,  before 
and  on  February  4,  1900,  was  possessed  of  and  had  control 
of  a  certain  public  sidewalk  "an  the  north  side  of  a  certain 
public  street  called  Thirty-eighth  street  at  and  near  to  the 
intersection  of  said  Thirty-eighth  street  with  Princeton 
avenue  and  between  Princeton  avenue  and  Shields  avenue 
in  said  city  in  the  county  aforesaid"  It  then  alleged  the 
duty  of  the  defendant  to  maintain  the  same  in  reasonably 
safe  condition  and  its  neglect  of  that  duty  in  allowing  cer- 
tain boards  in  said  sidewalk  to  be  loose  and  certain  boards 
to  be  removed,  whereby  the  plaintiff  while  passing  along 
said  sidewalk  with  reasonable  care  had  her  left  foot  and  lee: 
caught  in  an  opening  in  said  sidewalk  and  was  badly  in- 
jured. To  this  the  defendant  filed  a  plea  of  not  guilty 
March  25,  1901. 

September  31,  1904,  by  leave  of  court  an  additional  count 
was  filed,  alleging  that  on  or  before  February  4,  1900,  the 
defendant  was  possessed  and  in  control  '^  of  a  certain  public 
highway  hnown  as  Thirty-eighth  street,  at  or  near  the  inter- 
section of  Thirty-eighth  street  with  Princeton  avenue  and 
between  Princeton  and  Shields  avenues  in  the  city  of  Chi- 
cago," and  further  alleging  its  unsafe  condition,  in  that 
certain  boards  "of  the  sidewalk  of  said  street"  were  per- 
mitted to  be  and  remain  loose  and  removed,  whereby  the 
plaintiff  was  thrown  down  to  the  ground  and  injured. 

October  5,  1904,  the  city  filed  a  plea  of  not  guilty  to  this 
count  also. 

The  same  day  by  leave  of  court  the  plaintiff  amended  both 
the  original  declaration  and  the  additional  count,  by  strik- 
ing out  the  words  "Princeton  avenue"  wherever  the  same 
occurred,  and  inserting  instead  "Stewart  avenue."  The 
first  or  original  count  then  described  "the  certain  public 
sidewalk"  as  ''on  the  north  side  of  a  certain  public  street 
called  Thirty-eighth  street  at  and  near  to  the  intersection  of 
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said  Thirty-eighth  street  with  Stewart  avenue  and  between 
Stewart  avenue  and  Shields  avenue  in  said  city,"  And  the 
additional  count  describes  the  'Hocus"  as  ''a  certain  public 
highway  known  as  Thirty-eighth  street  at  or  near  the  inter- 
section of  Thirty-eighth  street  with  Stewart  avenue  and  be- 
tween Stewart  and  Shields  avenues  in  the  city  of  Chicago," 

To  the  declaration  as  thus  amended,  the  city,  October  C, 
1904,  filed  two  pleas,  the  first  "Not  guilty,"  the  second,  the 
two  years'  Statute  of  Limitations. 

October  22nd,  the  plaintiff  joined  issue  on  the  plea  of 
not  guilty  and  demurred  generally  to  the  plea  of  the  Statute 
of  Limitations.  October  24th  the  court  sustained  the  de- 
murrer. The  cause  went  to  trial  on  the  general  issue  Xo- 
vember  9,  1904. 

The  trial  court  refused  to  take  the  case  from  the  jury 
by  an  instruction  to  find  for  the  defendant  at  the  conclusion 
of  the  plaintiff's  evidence  and  again  at  the  conclusion  of  all 
the  evidence. 

After  the  verdict  a  motion  for  a  new  trial  was  made  bv 
the  defendant  and  overruled  by  the  court,  judgment  was  then 
entered  on  the  verdict  and  this  appeal  taken. 

In  this  court  it  is  argued  by  appellant  that  the  trial  court 
erred  in  sustaining  the  demurrer  of  the  plaintiff  to  the  plea 
of  the  Statute  of  Limitations  filed  to  the  amended  declara- 
tion October  6,  1904,  in  not  taking  the  case  from  the  jury- 
by  the  peremptory  instruction .  asked,  in  not  sustaining  the 
motion  for  a  new  trial,  and  in  entering  judgment  upon  the 
verdict,  it  being  contended  by  appellant  that  the  verdict  was 
contrary  to  the  law  and  the  evidence. 

John  F.  Smulski,  City  Attorney,  and  Frank  D.  Ayers, 
for  appellant;  Edward  C.  Fitch  and  Edward  S.  Day,  of 
counsel. 

Theodore  G.  Case,  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

In  this  case  the  demurrer  to  the  Statute  of  Limitations 

of  two  years  should  have  been  overruled.     A  new  cause  of 
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action  ^vas  introduced  by  the  amendment  of  the  declaration 
on  October  5,  1904,  and  it  was  a  personal  injury  sustained 
in  1901.  The  defendant  by  the  declaration  before  it  was 
amended  was  charged  with  having  the  duty  to  maintain  in 
reasonably  safe  condition  a  public  sidewalk  on  the  north  sido 
of  Thirty-eighth  street  n^ar  the  intersection  of  Princeton 
avenue  and  Thirty-eighth  street,  and  between  Princeton 
avenue  and  Shields  avenue  in  Chicago,  with  having  neg- 
lected that  duty,  in  consequence  of  which  the  plaintiff  had 
her  leg  caught  in  that  sidewalk  and  was  injured.  This  was 
the  purport  of  both  counts. 

After  the  amendment  a  different  duty  was  alleged  as  bind- 
ing the  defendant.  It  was  to  maintain  in  reasonably  safe 
condition  a  public  sidewalk  on  the  north  side  of  Thirty- 
eighth  street,  near  the  intersection  of  Stew- art  avenue  and 
Thirty-eighth  street  and  between  Stewart  avenue  and  Shields 
avenue  in  Chicago.  It  was  after  the  amendment  this  duty 
the  defendant  was  charged  with  neglecting  and  through  this 
sidewalk  that  the  defendant  was  alleged  to  have  fallen. 

Unless  these  descriptions  of  the  sidewalk  in  question  are 
tantamoimt  to  each  other,  we  cannot  see  how  these  are  not 
two  distinct  causes  of  action. 

A  recovery  on  the  original  declaration  would  not  bar  the 
cause  of  action  set  up  in  the  amended  one,  nor  would  the 
same  evidence  support  both  declarations.  The  duty  of  the 
defendant  is  different,  its  neglect  is  different,  the  very  acci- 
dent itself  is  different.  To  fall  through  a  defective  side- 
"walk  in  Chicago  in  one  place  is  not  to  fall  through  a  defect- 
ive sidewalk  at  another  place. 

The  appellee  urges  that  the  amendment  made  no  ncAv 
cause  of  action,  because  the  testimony  showed  that  there  is 
in  no  intersection  of  Princeton  avenue  and  Thirty-eighth 
street  and  no  sidewalk  between  Princeton  avenue  and  Shields 
avenue  on  the  north  side  of  Thirty-eighth  street.  That  is 
immaterial.  The  plaintiff  charged  explicitly  that  there  was 
such  a  sidewalk,  that  it  was  the  city's  duty  to  keep  it  in 
good  condition,  and  that  by  reason  of  a  neglect  of  that  duty 
the  plaintiff  was  injured. 
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Jf  the  city  could  have  shown  there  was  no  sidewalk  there, 
it  would  have  been  a  good  defense  for  it  to  that  action.  Its 
lx?2n«r  charged  in  that  action  with  neglecting  to  keep  up  a 
non-existent  sidewalk  certainly  ought  not  to  pnt  iijwn  it,  in 
order  to  make  a  defense,  preparation  of  proof  that  no  ex- 
istent sidewalk  in  the  city  was  defective. 

It  might  be  possible  for  "the  north  side  of  38th  street 
between  Princeton  and  Shields  avenues  near  the  intersec- 
tion of  Princeton  avenue  and  38th  street"  to  be  also  '"the 
north  side  of  38th  street  between  Stewart  and  Shields  avenne 
and  near  the  intersection  of  Stewart  avenue  and  38th  street.'" 
Ijitt  without  evidence  it  could  not  be  so  considered  on  the 
demurrer  to  the  Statute  of  Limitations,  and  the  demurrer 
$«hould  have  been  overruled,  leaving  to  the  plaintiff,  if  so 
advised,  to  reply  to  the  plea,  and  aver  in  some  form  the 
identity  of  the  description  in  the  amended  declaration  with 
that  in  the  original  one.  The  evidence  in  this  case  on  the 
trial  as  a  matter  of  fact  showed  that  the  descriptions  were 
not  identical,  but  of  entirely  distinct  places. 

Princeton  avenue  is  a  block  east  of  Shields  avenue,  and 
Shields  avenue  a  block  east  of  Stewart  avenue,  and  all  three 
run  north  and  south.  Thirty-eighth  street  runs  east  and  west 
at  right  angles  with  them.  It  Avould  seem  that  neither 
Princeton  nor  Shields  avenue  ran  through  Thirty-eighth 
street  at  the  time  of  the  accident,  but  either  Shields  avenue 
alone  or  both  Shields  and  Princeton  avenues  nm  into  it. 
The  material  matter  is  that  the  north  -side  of  Thirty-eighth 
street  between  Princeton  and  Shields  avenues  cannot  be  the 
north  side  of  Thirty-eighth  street  between  Shields  avenue 
and  Stewart  avenue,  Princeton  avenue  being  east  and  Stew- 
art avenue  west  of  Shields  avenue. 

Appellee  also  insists  that  the  amendment  did  not  set  out 
a  new  cause  of  action,  because  the  place  in  which  the  accident 
occurred  is  immaterial.  It  is  argued  that  the  place  having 
been  averred  inaccurately,  the  proof  would  have  made  a  vari- 
ance had  the  amendment  not  been  made,  but  avS  tlie  particular 
de^^cription  of  the  place  or  locris  in  quo  is  surplusi^ge  and  ini- 
materinL  r.n  amendment  niav  be  made  at  nuv  time  hi  fnre 
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trial  and  the  variance  thus  avoided  without  stating  a  new 
cause  of  action. 

The  ''locus  in  quo,"  it  is  urged,  is  only  essential  in  actions 
for  damages  to  real  estate  and  never  in  actions  for  personal 
injuries  which  are  transitory.  To  justify  this  contention 
appellee  cites  Chicago  City  Railway  v.  McMeen,  206  111., 
108,  where  the  distinction  between  the  question  whether 
the  facts  proved  under  an  amendment  are  at  variance  with 
the  allegations  of  an  original  declaration  and  the  question 
whether  such  amendment .  introduces  a  new  cause  of  action^ 
is  pointed  out.  There  is,  without  doubt,  such  a  distinction^ 
but  that  is  not  pertinent  here. 

The  court  in  Chicago  City  Railway  Co.  v.  McMeen  held 
that  an  amendment  to  a  declaration  against  the  Chicago  City 
Railway  for  injuries  resulting  to  McMeen  from  a  rear  end 
collision  of  two  of  its  cars,  in  one  of  which  he  was  a  pas- 
senger, by  which  amendment  the  place  of  the  accident  was 
changed  from  State  street  to  Cottage  Grove  avenue,  did  not 
state  a  new  cause  of  action  because,  as  the  court  said,  "al- 
though varying  the  details  of  place,  the  substantive  claim 
counted  upon  precisely  the  same  rights,  duties  and  violations 
as  were  alleged  in  the  original  declaration." 

This  in  our  opinion  is  not  true  in  the  case  of  the  amended 
declaration  in  the  case  at  bar. 

Distinguishing  cases  cited  by  appellant  in  Railway  Co.  v. 
McMeen,  the  Supreme  Court  does  not,  as  counsel  argue, 
emphasize  the  difference  between  injuries  to  real  estate  and 
injuries  to  the  person,  but  the  difference  between  cases 
where  the  locus  in  quo  is  essential  to  and  of  the  substance  of 
the  action  and  cases  where  it  is  not. 

To  say  that  the  correct  description  of  the  locus  in  quo  is 
not  essential  or  material  in  cases  like  the  one  at  bar,  is  to  say 
that  a  declaration  against  the  city,  alleging  generally  an  ac- 
cident to  a  plaintiff  on  a  sidewalk  within  the  city  limits, 
would  contain  all  the  information  necessary  or  essential  to 
be  stated  in  the  pleading.  This  is  not  so.  Use  of  the  argu- 
ment ah  inconvenient i  is  not  needed  to  demonstrate  that  in 
the  case  of  an  injury  by  a  municipal  corporation's  neglect 
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to  keep  in  repair  a  sidewalk  within  its  limits,  the  funda- 
mental principle  of  pleadings  that  its  object  is  to  inform  the 
parties  respectively  of  the  case  they  have  to  meet,  is  incon- 
sistent with  any  such  proposition.  Whether  the  action  is 
for  damage  to  real  estate  or  to  the  person,  when  "the  locus  in 
quo  is  legally  essential  and  of  the  substance  of  the  action" 
(which  is  the  language  of  the  Supreme  Court  in  the  McMeen 
case),  a  damage  in  that  locus  will  state  a  new  cause  of  action. 
This  is  the  underlying  principle  in  Wisconsin  Central  Kail- 
road  V.  Wieczorek,  151  111.,  579,  and  of  Derragon  v.  Kut- 
land,  68  Vermont,  128,  discussed  in  the  McMeen  case,  and 
it  is  also  the  principle  involved  in  the  opinions  of  both  the 
Appellate  and  Supreme  Court  in  Town  of  Cicero  v.  Bar- 
telme,  114  111.  App.,  9,  and  212  111.,  256.  In  the  Appellate 
Court,  Mr.  Justice  Baker  held  the  demurrer  to  the  plea  of 
the  Statute  of  Limitations  to  the  additional  count  properly 
sustained,  because  the  locus  set  forth  in  that  count  was  the 
same  as  that  described  in  the  original  declaration,  and  in  the 
Supreme  Court,  Mr.  Justice  Hai^d  was  even  more  explicit 
in  the  same  sense. 

If  the  cause  of  action  set  forth  in  the  amended  declaration 
in  the  case  at  bar  was  a  new  one,  it  is  plain  that  the  trial 
court  erred  in  not  overruling  the  demurrer  to  the  Statute  of 
Limitations,  and  erred  in  not  taking  the  cause  from  the  jury. 
The  appellee  says  that  the  record  fails  to  show  that  the 
appellant  took  any  exception  to  the  ruling  of  the  court  sus- 
taining the  demurrer.  No  exception  is  necessary  to  such  a 
ruling  on  the  pleadings.  Hamlin  v.  Reynolds,  22  111.,  207. 
She  also  says  that  the  record  does  not  show  that  the  appellant 
stood  by  its  plea.  This  i^  presumed  if  it  takes  no  steps 
from  which  a  waiver  or  abandonment  of  it  is  to  be  inferred, 
such  as  asking  to  amend  or  to  plead  over.  Bemart  v.  Union 
Central  Life  Ins.  Co.,  203  111.,  439,  is  authority  for  both 
these  propositions. 

It  was  not  to  be  expected,  of  course,  that  the  trial  judge 
would,  after  sustaining  the  demurrer  to  the  plea  of  limita- 
tions, take  the  case  from  the  jury  on  the  same  ground  on 
which  he  was  asked  to  overrule  the  demurrer ;  but  as  appel- 
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lant  stood  by  its  plea,  if  there  was  error  in  STistaining  tlie 
demurrer,  it  was  repeated  in  the  refusal  of  the  peremptory 
instruction. 

Our  holding  as  to  the  effect  of  the  plea  of  the  Statute 
©f  Limitations  renders  it  unnecessary  for  us  further  to  dis- 
cuss the  case.  The  statute  heing,  as  we  hold,  a  bar  to  this 
action,  we  shall  reverse  the  judgment  without  remanding  the 
cause,  but  w^ith  a  finding  of  facts. 

Reversed. 


Tke  People  «f  th«  State  of  Illinois,  ex  rel.  William 

E.  Bod«on,  V,  The  Board  of  Trade  of 

the  City  of  Chicago,  et  al. 

Oen.  :N«.  12,30s. 

1.  MANBA.MUS — certainty  required  of  answer  in,  '"Certainty  to  a 
certain  intent  in  every  particular"  Is  not  reqnired  of  an  answer  in 
mandamus;  it  suffices  if  the  answer  without  ambtsnlty  or  evasion 
responds  to  and  denies  the  assertions  of  the  petition. 

2.  Maj^damus — when  defects  of  answer  in,  cannot  he  urged  upon 
neneral  demurrer.  The  sufficiency  of  a  denial  contained  in  an 
answer  cannot  "be  raised  "by  general  dcmnrrer. 

S.  BoABD  Of  trade — when  courts  will  not  interfere  to  prevent  for- 
feituve  sf  memhership  in.  The  courts  will  not  interfere  to  prevent 
forfeiture  of  a  membership  in  the  board  of  trade  where  such  for- 
feiture has  been  made  pursuant  to  the  by-laws  in  force  at  the  time 
of  the  acquisition  of  such  memhership. 

4.  BoABD  OF  TRAUE — ty-law  «»  to  paymerU  of  dues  construed.  A 
by-law  at  the  board  of  trade  involved  in  this  case  which  pertained 
to  the  payment  of  dues,  canfitrued  to  require  the  payment  of  dues 
by  a  member  during  his  period  of  suspension. 

Mandamv;8  proceeding.  Appeal  from  the  Circuit  Ck>urt  of  Cook 
County;  the  Hon.  Lockwood  Ho^'ORE,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1905.  Affirmed.  Opinion  filed  March 
1,  1906. 

H.  eT.  ToTfEK  and  Joseph  T.  Kelly,  for  appellant. 
He-Ney  S.  Eoeei^'*,  for  i;pi>(*]lecs. 
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Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

The  relator  in  this  case  was  suspended  from  'the 
privileges  of  membership"  in  the  Board  of  Trade  of  the  aj>- 
pellee  under  Section  ^  of  Eule  IV  of  said  Board,  on  De- 
cember 26,  1893,  for  ten  years.  January  4,  1904,  he 
demanded  of  the  "President,  Secretary  and  Board  of  Di- 
rectors of  the  Board  of  Trade  of  Chicago,  and  of  the  Board 
of  Trade"  that  they  should  immediately  replace  his  name 
on  the  roll  of  active  members  of  the  Board  and  recognize  him 
as  a  member  thereof.  He  was  under  date  of  January  9, 
1904,  informed  in  writing  by  George  F.  Stone,  Secretary 
of  the  Board,  that  this  demand  had  been  duly  presented  to 
the  Directors  and  that  he  as  Secretary  had  been  instructed 
to  refer  the  relator  to  section  3  of  rule  X  of  the  Board, 
and  to  state  that  the  privilege  of  membership  which  stood 
in  the  name  of  William  E.  Dodson  had  expired  under  the 
provisions  of  said  Section,  for  failure  to  pay  dues  for  the 
year  1894. 

Thereafter,  on  April  12,  1904,  leave  having  been  granted 
by  the  Circuit  Court  of  Cook  County  to  the  relator  to 
do  so,  he  filed  a  petition  in  that  court  praying  for  a  peremp- 
tory writ  of  mandamus  to  be  directed  to  the  Board  of  Trad© 
and  its  Secretary,  commanding  them  to  restore  him  to  all  the 
rights  and  privileges  of  membership  in  said  Board  of  Trade, 
and  to  place  his  name  upon  the  roll  of  members  of  said 
Board,  and  to  accord  to  him  all  the  rights  and  privileges  of 
membership;  and  praying  also  that  he  be  allowed  his  costs 
and  damages  in  that  behalf  sustained. 

The  Board  of  Trade  and  its  Secretary  appeared  by  at- 
torney and  answered  the  petition,  alleging  "for  return  and 
answer"  first,  that  the  petition  did  not  state  a  case  in  wliich 
the  court  could  or  should  issue  a  writ  of  mandamus,  and 
asking  the  same  benefit  and  advantage  from  said  objection 
as  though  they  had  interposed  "a  concilium  or  demurrer''  to 
the  petition,  and  then  setting  out  certain  rules  of  the  Board 
of  Trade,  including  section  9  of  rule  IV  and  section  3  of 
rule  X,  and  averring  that  the  relator  had  refused  to  comply 
with  section  3  of  nile  X,  and  had  not  paid  his  annual  assoss- 
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ment  for  the  year  1894,  by  reason  of  which  his  membership 
was  forfeited  and  cancelled,  and  all  his  rights  and  privileges 
as  a  member  thereafter  ceased. 

The  answer  also  set  up  that  before  the  year  1894  had  ex- 
pired, respondents  caused  notice  to  be  given  to  the  relator, 
by  posting  his  name  on  the  bulletin  board  in  the  exchange 
room  of  the  Board,  and  that  afterward  the  following  cor- 
respondence passed  between  the  parties  at  the  dates  given : 

"  Chicago,  Dec.  8tii.,  1894. 
Mr.  George  F.  Stone,  Sec'y.,  City: 

Dear  Sir  : —  Will  you  kindly  let  me  know  the  amt.'  of 
dues  and  assessments  that  now  stand  against  my  membership 
to  the  Board  of  Trade  and  how  long  a  time  I  have  to  pay 
them  before  the  membership  is  declared  forfeited. 

Yours  truly, 

W.    E.    DODSON^, 

28  Jackson  Street,  Chicago,  111." 

"  SECEETARY'S  OFEICE, 

December  10,  1894. 
Mr.  W.  E.  Dodson, 

Xo.  28  Jackson  St.,  Chicago; 
Dear  Sir:  —  Yours  of  the  8th  inst.  is  received.  I  in- 
close an  extra  notification  of  the  amount  of  dues  this  year. 
The  dues  of  the  year  1894  must  be  paid  during  the  present 
fiscal  year,  which  closes  on  the  7th  day  of  January,  1895. 
These  dues  must  be  paid  on  or  before  that  date  without  fail 
to  save  the  membership  from  cancellation  and  forfeiture 
under  the  rules  of  this  organization. 

Yours  very  truly, 

Geo.  F.  Stone, 

Secretary." 

The  answer  then  denies  various  allegations  of  the  petition, 
among  them  the  statement  that  i-elator  was  under  no  ob- 
ligation to  pay  dues  and  assessments  to  the  Board  of  Trade 
during  his  suspension,  and  the  statement  that  section  3  of 
rule  X  is  not  justified  under  the  charter  and  by-laws  of 
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the  Board  of  Trade.  It  alleges  that  by  the  charter  of  the 
corporation  it  is  provided  that  it  shall  have  the  right  to  ad- 
mit and  expel  such  persons  as  it  may  see  fit,  in  manner  to  be 
prescribed  by  its  rules,  regulations  and  by-laws,  and  that 
the  relator,  before  becoming  a  member  of  the  Board  of  Trade, 
signed  an  agreement  which  was  in  full  force  and  effect  at 
the  time  the  relator's  membership  was  cancelled,  as  follows : 

"  We,  the  undersigned,  members  of  the  Board  of  Trade 
of  the  City  of  Chicago,  do  by  our  respective  signatures,  and 
by  virtue  of  our  membership  in  said  corporation,  hereby 
mutually  agree  and  covenant  with  each  other  and  with  the 
said  corporation  that  we  will  in  our  actions  and  dealings  with 
each  other  and  with  the  said  corporation  be  in  all  respects 
governed  by  and  respect  the  rules,  regulations  and  by-laws 
of  the  said  corporation,  as  they  now  exist  or  as  they  may  be 
hereafter  modified,  altered  or  amended." 

This  answer  was  verified  by  Gteorge  F.  Stone.  To  said 
"return  and  answer"  the  said  respondents  filed  a  general  de- 
murrer. After  hearing  the  demurrer  the  Circuit  Court  en- 
tered an  order  overruling  the  same,  reciting  that  the  relator 
elected  to  stand  by  his  demurrer  and  refused  to  plead  over, 
finding  that  the  answer  was  sufficient  in  law,  and  that  the 
relator  was  not  entitled  to  the  relief  prayed  for  in  his  pe- 
tition, finding  also  the  issues  in  favor  of  the  respondents, 
and  dismissing  the  petition  with  costs. 

The  relator  prayed  an  appeal  to  this  court,  in  which  he 
has  assigned  as  error  the  overruling  of  his  demurrer  to  the 
respondents'  answer,  and  the  finding  of  the  issues  and  the 
judgment  for  the  respondents. 

The  contention  of  the  relator  is  that  he  was  unwar- 
rantably and  unjustifiably  deprived  of  his  membership: 
First,  because  he  had  violated  no  rule  or  by-law  of  the  Board 
and  was  in  no  default.  Section  3  of  rule  X,  he  claims, 
did  not  apply  to  him  when  under  suspension.  Secondly,  be- 
cause, assuming  section  3  of  rule  X  to  be  otherwise  applicable 
to  him  when  under  suspension,  yet  in  so  far  as  it  provides 
for  deprivation  of  membership  without  notice  and  opportunity 
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to  be  heard,  it  is  "unreasonable,"  "unwarranted  by  the  eh:n'- 
ter,"  "contrary  to  public  policy,"  and  "contrary  to  the  law 
of  the  land/'  and  therefore  void  as  against  him.  It  is  also 
unreasonable  and  therefore  void,  he  claims,  because  it  places 
the  power  of  forfeiture  in  the  hands  of  the  Secretary,  al- 
though it  makes  such  forfeiture  depend  upon  facts,  the  ex- 
istence of  which  the  Board  of  Managers  or  Directors  alone 
can  have  the  power  to  determine. 

The  relator  further  contends  that  if  the  cancellation 
of  his  membership  were  thus  unwarrantable,  either  because 
there  was  no  by-law  of  the  Board  applicable  to  his  authoriz- 
ing it,  or  because  a  by-law  purporting  to  do  so  was  unreason- 
able, illegal  and  void,  said  cancellation  was  illegal,  and  be- 
ing so  illegal,  should  be  set  aside  by  the  peremptory  writ  of 
mandamus  for  which  he  asks,  mandamus  being  the  proj^r 
remedy  to  restore  a  member  of  a  corporation  improperly  re- 
moved, and  a  remedy  which  springs  from  the  visitatorial 
power  of  the  State  over  all  its  corporate  creations. 

As  incidental  to  the  main  contentions  we  have  outlined, 
the  relator  insists  that  the  return  or  answer  to  his  petition, 
is  not  certain  enough  for  a  common  law  pleading,  that  as 
the  pleadings  in  mandamus  are  at  common  law,  all  things  in 
them  not  expressly  denied  are  admitted,  and  that  the  ap- 
plication of  this  rule  involves  an  admission  by  the  respond- 
ents that  the  relator,  as  alleged  in  the  16th  paragraph  of  his 
petition,  although  entitled  to  notice  of  the  making  of  the 
alleged  assessment  of  1894,  received  none. 

Although  not  in  our  view  an  essential  matter  in  the  case, 
this  last  contention  may  be  at  once  disposed  of.  By  our 
statute  and  practice,  the  same  rules  of  pleading  are  applicable 
to  proceedings  in  mandamus  as  to  other  suits  at  law.  The 
doctrine  that  "certainty  to  a  certain  intent  in  every  par- 
ticular'' is  necessary  in  a  return  or  answer,  has  been  generally 
relaxed,  and  it  s«flSces  if  the  answer  without  ambiguity  or 
evasion  responds  to  and  denies  the  assertions  of  the  alter- 
native writ,  or  of  the  petition  w^hich,  in  our  practice,  takes 
its  place.  Merrill  on  Mandamus,  sec.  274,  In  the  case  at 
bar  the  objection  really  is  that  the  statement  in  the  answer 
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tbat  "respondents  deny  the  allegations  and  each  of  them 
contained  in  the  16th  paragraph  of  the  Relator's  Petition/^- 
is  not  a  sufficient  denial,  because  it  does  not  repeat  the  words 
of  said  allegations  and  traverse  them.  If  the  denial  is  too 
general  for  a  truly  artificial  pleading  at  common  law  (which 
we  do  not  decide),  the  objection  should  have  been  taken  by  a 
special  demurrer,  not  urged  imder  a  general  one.  The  de- 
murrer admits  only  what  is  well  pleaded,  it  is  true,  but  "well 
pleaded^'  in  this  connection  does  not  mean  pleaded  with  the 
highest  degree  of  technical  accuracy,  but  means,  substantially 
alleged  and  relevant  to  the  issue. 

The  main  contentions  in  the  cause  the  appellant's  counsel 
press  with  great  force  and  ability. 

It  is  not  to  be  denied  that  it  seems,  as  counsel  contend, 
just,  that  in  an  incorporated  association  where  the  member- 
ships havB  a  high  money  value,  the  courts  should  scrutinize 
forfeitures  more  closely  than  in  the  case  of  "clubs,  churches, 
vohmteer  fire  departments,  etc.,"  and  that  there  is  a  distinc- 
tion in  reason  between  the  manner  in  which  corporations  or 
associations  formed  for  some  political,  ethical  or  religious 
cult  may  properly  treat  its  memberships,  and  that  in  which 
purely  commercial  exchanges  should  treat  them.  It  was  in 
view  of  these  considerations,  doubtless,  that  this  court,  by  a 
divided  court,  however,  in  Xelson  v.  The  Board  of  Trade,  58 
111.  App.,  399,  held  that  a  demurrer  should  have  been  over- 
ruled to  a  petition  for  mmidavius,  which  alleged  that  the  pe- 
titioner was  improperly  suspended  indefinitely  from  the  Chi- 
cago Board  of  Trade,  and  further  alleged  that  the  charge  on 
which  he  was  so  disciplined  did  not  constitute  an  act  made 
punishable  by  the  rules  of  the  Board,  and  consequently  was 
not  sufficient  to  confer  jurisdiction  on  the  directors  to  amove 
him.  The  Appellate  Court  thought  that  the  specifications  in 
the  charge  defining  the  alleged  act  negatived  the  proposition 
that  the  act  was  within  the  purview  of  the  disciplinary  rule, 
and  therefore  that  it  was  proper  for  the  courts  to  intervene. 
But  when  the  caiyse  reached  the  Supreme  Court  (162  111., 
431),  after  again  coming  through  this  court  (62  111.  App.^ 
641),  which  had  then  upheld  a  demurrer  to  an  answer  filed 
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to  the  petition,  the  Supreme  Court  said;  "The  petition 
.showed  a  case  witli  which  the  Court  was  powerless  to  inter- 
fere and  the  demurrer  should  have  been  carried  back  to  it," 
and  thus  disapproved  both  judgments  of  this  court.  It  said 
also,  among  other  things,  that  the  status  of  the  Board  of 
Trade  had  been  determined  by  the  Supreme  Court  in  numer- 
ous cases,  and  it  had  been  held  to  be  merely  a  voluntary  or- 
ganization, although  incorporated  under  an  Act  of  the  Gen- 
eral Assembly;  that  the  corporation  was  not  bound  to  admit 
any  person  to  its  membership,  that  the  relator  voluntarily 
became  a  member,  and  by  his  contract  was  bound  to  abide  by 
the  rules  and  regulations  of  the  Board ;  that  the  courts  >would 
never  interfere  to  control  the  enforcement  of  by-laws  of  such 
associations,  but  would  leave  them  to  enforce  their  rules  and 
regulations  by  such  means  as  they  might  adopt  for  their  gov- 
ernment. To  these  propositions  the  court  cites  People  ex 
rel.  Eice  v.  Board  of  Trade,  80  111.,  134. 

In  that  case  the  court  certainly  placed  the  Board  of  Trade 
of  Chicago  in  the  same  class  as  churches,  masonic  bodies, 
Odd  Fellows  and  temperance  lodges,  and  impliedly  at  least 
declared  that  the  relator  had  no  such  interest  or  legal  right 
to  membership  in  the  Board  as  would  be  regarded  by  a 
court  of  justice,  and  that  the  courts  would,  under  no  cir- 
cumstances, interfere  to  restore  an  expelled  member  by  man- 
.damns.  So  the  Supreme  Court  of  Wisconsin  in  State  v. 
Chamber  of  Commerce,  47  Wis.,  670-682,  construed  the 
language,  and  so  did  the  text  book  writer  on  Stock  Exchange 
— cited  by  appellant's  counsel.  Indeed,  counsel  for  appellant 
rely  rather  on  their  ability  to  point  out  modifications  subse- 
quently made  by  the  Supreme  Court  in  the  doctrine  an- 
nounced in  the  Rice  case,  than  on  their  ability  successfully  to 
distinguish  the  case  itself,  which  they  term  "anomalous,"  and 
•'^out  of  plumb."  Especially  it  is  urged  that  Ryan  v.  Cudahy, 
157  111.,  123,  repudiates  the  implications  of  which  we  have 
spoken,  which  might  be  gathered  from  the  language  of  the 
Rice  case. 

The  opinion  of  the  majority  of  the  Appellate  Court  in 
Nelson  V.  Board  of  Trade,  58  111.  App.,  399,  is  in  agreement 
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with  this  position,  but  Mr.  Justice  Gaby,  in  his  dissenting 
opinion,  points  out  that  the  Supreme  Court  in  Ryan  v. 
Cuclahy,  denied  that  it  was  qualifying  its  former  decisions. 

In  the  situation  in  which  the  question  is  left  by  the  de- 
cisions of  the  Supreme  Court  of  the  State,  we  do  not  think 
that  upon  the  ground  that  section  3  of  rule  X  is  "unreason- 
able, unwarranted  by  the  charter"  and  "contrary  to  public 
jx»licy,"  we  could  adjudge  it  void  and  require  the  restoration 
of  relator,  even  if  we  agreed  that  all  these  criticisms  of  it 
were  just 

We  are  not  unmindful  that  in  Board  of  Trade  v.  Xelson, 
162  111.,  431-438,  which  we  have  before  cited,  one  ground 
given  for  refusing  to  interfere  *was,  that  "The  by-law  in 
question  was  not  unreasonable,  immoral^  contrary  to  public 
policy  nor  in  contravention  of  the  laws  of  the  land." 

But  for  the  contention  that  in  cases  where  the  by-law  or 
rule  of  the  Board  is  unreasonable  and  contrary  to  public 
policy,  the  courts  may  interfere  by  mandamus,  the  Supreme 
Court,  in  the  present  state  of  the  decisions,  is  the  only  ap- 
propriate tribunal.  We  are  obliged,  as  we  think,  by  the  ut- 
terances of  that  court  to  hold  to  the  contrary. 

It  is  not  necessary,  however,  for. us  to  decide  whether  we 
could  in  any  case  cancel  an  amotion  and  restore  a  member 
of  the  Board  of  Trade  by  mandamus.  We  shall  decline,  for 
the  reasons  above  given,  to  consider  the  reasonableness  or 
justice  of  the  rule  under  which  the  forfeiture  of  the  re- 
lator's membership  was  made,  but  we  assume  for  the  purposes 
of  this  case,  that  if  the  rule  in  question  was  not  applicable  to 
the  relator  when  that  alleged  forfeiture  occurred,  in  other 
words,  if  there  was  no  default  on  his  part  under  any  rule 
of  the  Board,  his  amotion  was  illegal,  and  the  court  has  the 
ix)wer  and  duty,  by  virtue  of  a  visitatorial  power  to  rectify 
it.  As  the  language  of  section  3  of  rule  X  is  very  plain  and 
evidently  self-executing,  this  contention  depends  entirely  on 
the  proposition  that  members  of  the  Board'  when  suspended 
for  a  definite  period  from  the  "privileges"  of  membership 
are  relieved  for  the  like  time  from  all  its  obligations  and 
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liabilities,  or  at  all  events,  from  any  obligation  to  pay  ''annual 
assevssnients." 

With  this  proposition  of  the  relator  we  cannot  agree. 
To  discuss  it  in  connection  with  the  various  rules  of  the 
Board  of  Trade  appearing  as  exhibits  to  the  return,  would 
be  unconvincing  for  one  party  to  this  appeal  and  unnecessary 
for  the  other.  We  will  therefore  content  ourselves  WMth  the 
statement  that  to  us  it  seems  evident  that  the  ^'Rules,  Keguh.- 
tions  and  By-laws,"  by  which  the  relator  agreed  on  becom- 
ing a  member  of  the  Board  he  would  be  governed,  contemplate 
and  provide  for  payment  of  annual  assessments  even  by  mem- 
bers under  suspension,  definite  or  indefinite.  Consequently 
we  do  not  think  the  court  below  erred  in  overruling  the  dv- 
murrer  to  the  answer  or  refusing  the  peremptory  writ  asked 
for.  In  what  we  have  said  we  do  not  which  to  be  undc^rstood 
as  indicating  that  the  rule  of  the  Board  involved,  or  its  effect 
imder  the  circumstances  shoA\Ti  by  the  pleadings  in  this  ca:?e, 
on  the  rights  and  interests  of  the  relator,  was  in  our  opin- 
ion unreasonable  or  unjust.  For  the  reasons  hereinbefore 
given,  we  have  not  felt  ourselves  at  liberty  to  consider  the 
question,  and  therefore  express  no  opinion  thereon. 

The  judgment  of  the  Circuit  Court  is  aflSnned. 

.4  ffinned. 


Christian  Peterson  t.  Matilda  Guttormsen. 

Gen.  Xo.  12,739. 

1.  Appeal — from  what  does  not  lie.  An  appeal  does  not  He  from 
a  decree  in  a  proceeding  to  set  aside  a  wiU  if  such  de(M-ee  is  not 
final. 

Bill  to  set  aside  will.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Mabcus  Kavaxagh.  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1905.  Appeal  dia- 
missed.    Opinion  filed  March  6,  1906. 

James  X.  Tilton  and  Henky  J.  Gibbs,  for  appellant 
Xo  appearance  for  appellee. 
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Pkk  (ukiam.  The  record  in  this  case  shows  that  appel- 
lant filed  his  bill  of  complaint  bv  which  he  seeks  to  set  aside 
and  have  declared  null  and  void  an  instrument  purporting 
to  be  the  last  will  and  testament  of  Christian  Peterson,  de- 
ceased, the  father  of  complainant.  The  will  was  admitted  to 
probate.  It  devises  real  estate.  The  record  further  shows 
that  after  answer  and  replication  thereto  were  filed  a  jury 
was  impaneled  to  try  the  issues  and  after  hearing  the  evi- 
dence adduced  returned  a  verdict  as  follows:  ^'We  the  jury 
find  the  issues  for  the  defendant."  The  record  then  pro- 
ceeds: "And  thereupon  the  complainant  submits  to  the  court 
his  motion  for  a  new  trial  of  this  cause,  which  motion  is 
overruled  by  the  court,  whereupon  the  complainant  prays  an 
appeal  from  the  order  of  this  court,"  etc. 

We  have  examined  the  record  for  a  final  decree  in  the 
cause  in  vain.  It  does  not  show  a  final  decree.  This  appeal 
must  therefore  be  dismissed. 

If,  however,  the  record  showed  a  final  decree,  the  appeal 
w^ould  have  to  be  dismissed  for  the  reason  that  a  freehold 
is  involved,  and  this  court  has  no  jurisdiction.  Bice  v.  Hall, 
21  111.  App.,  298;  Andrews  v.  Andrews,  9  111.  App.,  408; 
Andrews  \\  Andrews,  110  111.,  223;  Moyer  v.  Swygart,  21  111. 
App.,  498,  and  same  case  125  111.,  262 ;  Craig  v.  Southard, 
45  111.  App.,  529;  Newberry  v.  Blatchford,  106  111.,  584. 

Appellant  may  have  leave  to  w-ithdraw  the  record  if  he 
so  desires. 

Appeal  dismissed. 


The  People  of  the  State  of  Illinois,  ex  rel.  Julius  U. 
Pritchard  v.  Thomas  Breuau,  et  aL 

Gen.  No.  11^77. 

L  Board  of  Education — power  of,  to  try  employes.  The  trial 
cf  charges  against  the  employes  of  the  Board  of  Education  Is  with 
such  board  and  not  with  the  Civil  Service  Commission,  and  this 
notwithstanding  such  employes  may  not  have  been  contributors  to 
the  school  employes'  pension  fund. 
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Mandamus  proceeding.  Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edwabd  O.  Brown,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1905.  Affirmed. 
Opinion  filed  March  6,  1906. 

Statement  by  the  Court,  This  writ  of  error  bring* 
before  the  court  a  judgment  entered  in  the  Circuit  Court 
sustaining  a  demurrer  to  a  petition  for  mandamus  against 
the  Board  of  Education  of  the  city  of  Chicago,  and  dis- 
missing the  petition. 

The  relator,  Julius  U.  Pritchard,  sets  up  in  his  petition 
that  in  October,  1903,  he  was  a  civil  service  employe  of  the 
Board  of  Education,  having  taken  the  civil  service  examin- 
ation as  mechanical  engineer;  that  he  performed  his  duties 
as  engineer  of  the  Graham  School  until  October  16,  1903, 
at  which  time  he  received  a  notice  from  the  Board  of  Educa- 
tion suspending  him  as  such  engineer.  On  October  21, 
1903,  the  petitioner  received  a  further  notice  from  the  Board 
of  Education  to  appear  for  trial  before  the  Committee  on 
Buildings  and  Grounds,  one  of  the  committees  of  the  Board 
of  Education,  and  he  then  and  there  appeared  before  the 
committee  and  was  tried,  although  he  protested.  The  pe- 
tition asserts  that  the  civil  service  commission  had  not  au- 
thorized the  Board  of  Education  to  try  civil  service  em- 
ployes. On  October  30,  1903,  the  petitioner  received  an- 
other communication  from  the  Board  of  Education  notifying 
him  that  he  was  laid  off  for  sixty  days  from  October  15, 1903, 
without  pay,  on  account  of  insubordination,  at  the  expiration 
of  which  time  he  Would  be  transferred  from  the  Graham 
School.  The  petitioner  avers  that  he  was  not  guilty  of  in- 
subordination;  that  he  repeatedly  tendered  his  services  to 
the  Board  of  Education ;  that  the  position  of  engineer  at  the 
Graham  School  has  not  been  abolished;  that  there  are  suffi- 
cient funds  to  pay  for  such  service,  and  the  Board  of  Edu- 
cation has  prevented  the  petitioner  from  performing  his 
duties  as  such  engineer. 

By  an  amendment  to  the  petition  it  is  averred  that  pe- 
titioner has  not  contributed  to  the  school  employes'  pension 
fund  created  by  the  legislature  in  1903. 
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Walter  F.  Heinemann  and  Edwin  Bebb,  for  plaintiff  in 
error;  Westebn  Stakr,  of  counsel. 

James  Maker  and  Angus  Roy  Shannon,  for  defendants 
in  error. 

!Mr.  Presiding  Justice  Smith  delivered  the  opinion  of 
the  court. 

The  question  presented  by  the  record  is  whether  a  civil 
service  employe,  in  the  service  of  the  Board  of  Education, 
and  who  has  not  contributed  to  the  school  employes'  pension 
fund  created  under  the  act  of  the  General  Assembly  of  the 
State  of  Illinois  passed  in  1903,  can  be  tried  by  the  Board 
of  Education  for  dereliction  of  duty  and  punishment  im- 
posed therefor;  or  whether  the  Civil  Service  Commission 
alone  has  the  right  and  power  to  try  such  employe,  as  con- 
tended by  plaintiff  in  error. 

The  contention  of  plaintiff  in  error  is  based  on  section 
12  of  an  Act  to  regulate  the  Civil  Service  of  Cities  approved 
March  20,  1895.  Laws  of  Illinois  1895,  p.  88.  (Kurd's 
R.  S.  1903,  p.  381.)     This  section  provides: 

"^JsTo  officer  or  employe  in  the  classified  civil  service  of 
any  city,  who  shall  have  been  appointed  under  said  rules  and 
after  said  examination,  shall  be  "removed  or  discharged  except 
for  cause,  upon  written  charges  and  after  an  opportunity  to 
be  heard  in  his  own  defense.  Such  charges  shall  be  investi- 
gated by  or  before  some  officer  or  board  appointed  by  said 
commission  to  conduct  such  investigation.     *     *     *" 

Under  this  section  it  is  claimed  that  the  Board  of  Educa- 
tion had  no  right  or  power  to  try  the  petitioner  for  the  offense 
and  to  adjudge  the  punishment  set  forth  in  the  petition. 

It  is  further  contended  on  behalf  of  plaintiff  in  error  that 
under  the  powers  given  by  the  School  Employes'  Pension 
Act  of  1903,  only  contributors  to  that  pension  fund  can  be 
tried  by.  the  Board  of  Education ;  and  inasmuch  as  the  re- 
lator was  not  a  contributor  to  the  fund  he  could  not  be  tried 
or  removed  or  disciplined  by  the  Board  of  Education. 

In  support  of  these  contentions  it  is  urged  that  section 
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16  of  the  Pension  Law  of  1903  cannot  in  any  way  be  con- 
strued to  mean  more  than  its  express  words  provide;  that  it 
comprehends  within  its  provision  only  those  who  contribute 
to  the  pension  fund,  and  does  not  affect  such  employes  as  do 
not  contribute  to  the  fund,  and  that  the  latter  employes, 
therefore,  are  subject  to  tjie  provisions  of  section  12  of  the 
Civil  Service  Act. 

These  contentions  bring  before  the  court  for  construction 
section  12  of  the  Civil  Service  Act  above  mentioned,  sec- 
tion 8  of  the  Teachers  k  Employes'  Pension  Act  of  1895, 
and  section  16  of  the  Act  of  1903. 

In  Brenan  v.  The  People,  176  111.,  620,  the  court  was 
called  upcm  to  decide  to  what  extent  employes  of  the  Board 
of  Education  came  under  the  provisions  of  the  Civil  Service 
Act  in  view  of  the  Teachers  and  Employes'  Pension  Act 
passed  at  the  same  s'ession  of  the  legislature.  While  the 
court  held  that  the  two  acts  are  inconsistent  so  far  as  the 
power  of  removal  of  employes  of  the  Board  of  Education  is 
concerned,  it  was  also  held  that  there  was  no  other  repug- 
nancy between  them,  and  that  effect  should  be  given  to  the 
provision  of  the  Pension  Act,  as  the  latest  expression  of  the 
legislative  will,  and,  consequently,  that  the  "  Board  of  Edu- 
cation has  the  power  to  investigate  and  determine  charges 
against  its  employes  and  to  remove  and  discharge  them,  but 
that  in  all  other  respects  the  Civil  Service  Act  applies  to 
such  employes  according  to  its  terms.'' 

It  remains  for  us  then  to  determine  what  effect,  if  any, 
section  16  of  the  Act  of  1903  has  or  was  intended  to  have 
upon  the  provisions  of  the  Acts  of  1895,  so  far  as  it  bears 
upon  the  question  before  us. 

It  is  urged  in  behalf  of  plaintiff  in  error  that  section  8  of 
the  Law  of  1895  is  inconsistent  with  section  16  of  the  Act  of 
1903,  and  that,  therefore,  the  latter  act  repeals  the  former 
by  implication.  AVith  this  contention  we  cannot  agree.  Xor 
<lo  we  think  it  can  be  held  that  section  8,  or  that  portion  of  it 
relating  to  the  investigation  and  determination  of  charg-es  by 
the  Board  of  Education,  is  repealed  by  the  Act  of  1903.  So 
far  as  the  point  here  involved  is  concerned,  section  16  of  the 


Chicago— First  District— A.  D.  1906.  33 

Bonding;  ft  Trust  Co.  t.  CaauAlty  Co. 

Act  of  1903  is  substantially  a  re-enactment  of  section  8  of 
the  Act  of  1895.  Clearly  it  leaves  the  trial  of  charges 
against  employes  of  the  Board  of  Education  with  the  board 
where  it  rested  under  the  Act  of  1895. 

Finding  no  error  in  the  decision  of  the  Circuit  Court  in 
sustaining  the  demurrer  to  the  petition,  the  judgment  is 
aiSrmed. 

Affirmed, 


The  Ameriean  Bonding  &  Trust  Company,  et  al.,  t« 
New  Amsterdam  Casualty  Company. 

Gen,  No.  11,M^. 

1.  Bond — when  non-execution  of,  does  not  affect  validity.  A 
1x>nd  containing  a  provision  as  follows:  "That  it  is  eaaential  to 
the  condition  of  this  bond  that  the  employee's  signature  be  hereto 
subscribed  and  witnessed,  and  that  the  acceptance  of  the  employer 
be  also  executed  in  liiie  manner/'  is  not  invalid  for  the  failure  of 
the  employer  to  sign  the  same  until  aft^  it  had  expired  by  limita- 
tion. 

2.  BoTsn>—what  does  not  discharge  employer's  indemnity.  Held, 
that  the  failure  of  the  employer  to  report  a  specific  delinquency  to 
the  bonding  company  was  not  such  an  act  as  released  such  com- 
pany under  the  bond. 

3.  Bond — employer's  indemnity,  construed.  An  employer's  in- 
demnity bond  which  provides  for  reimbursement  for  pecuniary  loss 
sustained  "by  any  act  of  fraud  or  dishonesty  amounting  to  larceny 
or  embezzlement/'  is  an  indemnification  only  as  against  any  loss 
that  may  have  been  sustained  (1)  by  acts  of  fraud  or  (2)  by  dis- 
honesty amounting  to  larceny  or  embezzlement. 

4.  Nil  debet — what  not  raised  by  plea  of.  A  plea  of  nil  debet 
does  not  raise  the  question  of  the  validity  of  an  employer's  in- 
demnity bond  because  of  its  non-written  acceptance  by  the  employer, 
as  provided  in  the  bond,  where  such  bond  was  set  up  In  the 
declaration  in  Tioec  verba. 

5.  Books  or  account — when  admission  of,  not  erroneous.  Not- 
withstanding no  such  foundation  as  is  provided  by  statute  was  laid, 
yet  it  is  held  upon  the  entire  record  in  this  case  that  the  admission 
of  books  of  account  was  not  reversible  error. 

a.    Ageitt — when  acts  of,  not  competent  against  principal.    The 
acts  of  an  agent  which  do  not  appear  to  have  been  authorized  by 
his  principal,  cannot  be  shown. 
3 
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7.  Instructions — must  not  submit  questions  of  law.  Instructions 
must  not  leave  questions  of  law  for  the  determination  of  the  jury. 

Action  of  assumpsit.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1904.  Reversed  and  re- 
manded.   Opinion  filed  March  6,  1906. 

Statement  by  the  Court.  This  suit  is  based  upon  two 
fidelity  bonds  executed  by  the  appellant  Knapp  as  principal 
and  the  appellant  The  American  Bonding  &  Trust  Company 
as  surety.  The  first  of  the  bonds  runs  to  the  appellee  recit- 
ing that  the  appellant  Knapp  has  been  appointed  general 
agent  of  appellee  and  relates  to  the  business  of  the  accident 
department  of  the  appellee.  The  second  bond  is  in  all  re- 
spects the  same,  except  that  it  recites  that  appellant  Knapp 
has  been  appointed  manager  of  the  northwestern  department 
of  appellee  and  relates  to  employers'  liability  and  general  lia- 
bility insurance. 

By  the  terms  of  the  bonds  the  bonding  company  agrees, 
upon  certain  conditions  to  "  reimburse  the  employer  to  an 
amount  not  in  excess  of  the  penalty  of  this  bond,  for  such 
pecuniary  loss  as  the  employer  shall  have  sustained,  of 
money,  securities  or  other  personal  property  belonging  to 
the  employer,  or  for  which  the  employer  is  responsible,  by 
any  act  of  fraud  or  dishonesty  amounting  to  larceny  or  em- 
bezzlement committed  by  the  employe  during  the  continuance 
of  this  bond,  in  the  performance  of  the  duties  of  said  office 
or  position,  or  such  other  position  as  he  may  subsequently  be 
appointed  to,  or  called  upon  to  fill  by  the  employer  in  said 
service." 

•  The  first  bond  covered  the  period  from  December  8,  1899, 
to  December  8,  1900;  the  other  from  Xovember  7,  1899,  to 
Xovember  7,  1900.  . 

The  action  was  debt  and  but  one  plea  was  filed  by  the  de- 
fendants to  the  declaration,  namely,  nil  debet. 

The  evidence  tended  to  show  that  Knapp  had  two  contracts 
with  appellee,  one  covering  the  personal  accident  depart- 
ment of  appellee's  business  and  the  other  the  liability  depart- 
ment ;  that  during  the  time  covered  by  the  bonds  Knapp  was 
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employed  by  it,  and  collected  certain  premiums  belonging  to 
appellee  for  which  he  failed  to  account,  or  even  to  notify  ap- 
pellee that  the  premiums  had  been  collected  by  him.  The 
amounts  collected  were  shown  by  a  statement  of  account,  un- 
der date  of  April  30,  1901,  submitted  by  Knapp  to  appellee, 
and  by  appellee's  books  of  account  showing  the  transaction 
had  between  appellee  and  Knapp.  By  the  terms  of  the  con- 
tracts between  appellee  and  Knapp,  the  latter  was  entitled  to 
deduct  his  commissions  from  the  collections  made  by  him, 
and  was  obliged  to  remit  the  balance  only  to  appellee. 

By  the  statement  submitted  by  appellant  Knapp  to  the 
New  Amsterdam  Casualty  Company,  appellee,  it  appears  that 
Knapp  had  collected  premiums  belonging  to  appellee  amount- 
ing to  $2,130.77  on  what  was  styled  by  Knapp  in  his  state- 
ment as  "accounts  current"  numbered  respectively  15  to  20, 
inclusive.  In  the  statement  Knapp  charges  himself  mth 
other  moneys,  making  the  total  credits  to  appellee  as  shown 
by  the  statement  $4,678.23,  and  attempts  to  charge  appellee 
with  $3,133.22,  moneys  advanced  by  him  "to  agents  for  com- 
pany," and  showing  a  balance  due  to  appellee  of  $532.30, 
which  amount  he  tendered  to  appellee  at  the  trial  on  condi- 
tion that  it  be  accepted  in  full  of  all  claims  under  the  bonds, 
but  the  tender  was  refused. 

When  appellee  first  offered  the  bonds  in  evidence.  It  ap- 
peared that  appellee,  the  employer,  had  not  signed  the  bonds 
in  the  place  indicated  thereon  for  the  employer's  signature. 
The  admission  of  the  bonds  in  evidence  was  objected  to  upon 
the  ground  that  the  signature  of  the  employer  was  essential- 
to  the  validity  of  the  bonds,  and  over  the  objection  of  appel- 
lants the  court  permitted  appellee  to  withdraw  the  bonds  and 
have  the  treasurer  of  appellee  sign  them,  and  amend  the  dec- 
laration on  its  face  so  as  to  show  the  bonds  were  thus  signed. 

The  jury  returned  a  verdict  of  $1,957.14  in  favor  of  ap- 
pellee, and  special  findings  of  the  amounts  found  due  on  each 
of  the  bonds.  After  overruling  a  motion  for  a  new  trial  the 
court  entered  judgment  upon  the  verdict. 

Pam  &  HuRD  and  Chables  B.  Stafford,  for  appellants. 
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D'Ancona  &  Pflaum,  for  appellee. 

Mb.  PkesidijNg  Justice  SniTik  delivered  the  opinion  of 
the  court. 

The  first  question  presented  in  argument  on  this  appeal 
is  the  invalidity  of  the  bonds  sued  on  because  of  the  failure 
of  appellee  to  sign  them  until  after  they  had  expired  by  limi- 
tation. 

The  fifteenth  condition  of  the  bonds  is  as  follows :  "That 
it  is  essential  to  thie  validity  of  this  bond  that  the  employe's 
signature  be  hereto  subscribed  and  witnessed,  and  that  the 
acceptance  of  the  employer  be  also  executed  in  like  manner." 
The  argument  in  support  of  the  contention  that  the  bonds 
were  not  valid  or  in  force  is  based  upon  this  provision  in  the 
bond  and  the  fact  that  they  had  not  been  signed  when  they 
were  first  offered  in  evidence.  In  support  of  this  proposition 
cases  are  cited  where  the  principal  or  co-surety  failed  to 
sign  bonds.  In  such  cases  a  different  principle  or  rule  would 
apply.  The  only  purpose  of  the  signature  of  appellee  to 
these  bonds  would  be  to  evidence  the  acceptance  of  the  bonds 
by.  appellee.  Instruments  such  as  these  in  question  are  held 
to  be  insurance  policies,  and  the  principles  applicable  to  in- 
surance policies,  not  those  of  suretyship,  are  applied  to  them. 
The  People  ex  rel.  v.  Rose,  174  III,  310 ;  Provident  Savings 
Life  Assurance  Society  v.  Cannon,  103  IlL  App.,  534 ;  Amer- 
ican Surety  Company  v.  Pauly,  170  U.  S.,  136.  We  think 
the  receipt  of  the  bonds  when  they  were  delivered  by  appel- 
lants and  the  payment  of  the  premiums  as  shown  by  the 
bonds  themselves  sufficiently  evidenced  the  acceptance  of  the 
bonds  by  appellee.  Furthermore,  this  question  is  not  prop- 
erly raised  by  the  plea  of  nil  debet.  Such  a  defense  must 
be  raised  by  demurrer  or  a  special  plea.  The  instruments 
were  set  out  in  haec  verba  in  the  declaration  and  the  absence 
of  the  signature  of  the  Xew  Amsterdam  Casualty  Company 
appeared  on  the  face  of  the  declaration  as  well  as  the  provi- 
sion of  the  bonds  above  set  forth,  ^o  reason  is  perceived 
therefore  why  the  point  could  not  have  been  raised  on  de- 
murrer. It  cannot  be  raised  under  the  plea  filed,  1  Chitty 
on  Pleading  (9th  Am.  Ed.)  483. 
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The  admission  of  the  books  of  account  of  appellee  in  evi- 
dence is  assigned  for  error.  It  is  urged  that  the  proper 
foundation  for  the  admission  of  the  books  was  not  laid  by 
proof  that  the  person  making  the  entries  in  the  books  was 
deceased  or  a  non-resident  of  the  state  at  the  time  of  the  trial, 
nor  was  it  shown  that  the  entries  were  made  in  the  usual 
course  of  trade  and  of  the  duty  or  employment  of  the  party 
so  testifying.  The  objection  to  this  evidence  as  shown  by 
the  abstract  did  not  go  to  the  point  raised  and  argued  here. 
For  convenience  a  statement  was  drawn  off  the  books  and 
offered  in  evidence  and  counsel  for  appellants  admitted  "that 
the  statement  as  prepared,  in  so  far  as  it  goes,  is  a  correct 
transcript  made  up  from  the  different  books  of  account  kept 
by  the  New  Amsterdam  Casualty  Company,  without  waiving 
or  admitting  in  any  way  that  it  is  correct  as  against  either 
of  the  defendants  or  any  of  the  defendants'  rights  to  object 
to  the  correctness  or  accuracy  of  any  of  the  figures  thereon, 
but  only  to  the  extent  that  in  so  far  as  the  books  of  account 
of  the  New  Amsterdam  Casualty  Company,  whether  books 
of  original  entry  or  otherwise,  show  this  account,  these  fig- 
ures are  correctly  taken  from  those  books ;  and  this  statement 
may  be  introduced  in  so  far  as  it  goes,  in  lieu  of  those  books 
without  binding  the  defendants  in  any  way  as  to  its  correct- 
ness, and  without  in  any  way  admitting  its  correctness  in  so 
far  as  the  defendants  are  concerned.'^  Upon  this  stipulation 
the  statement  was  admitted,  and  the  books  being  present  in 
court  were  then  offered  in  evidence  over  the  objection  to 
their  competency  and  that  it  had  not  been  shown  that  they 
are  accurate,  and  further  that  Kiiapp  had  never  had  an  op- 
portunity of  examining  them  as  to  their  accuracy,  and  that 
neither  of  the  defendants  are  bound  by  them,  and  that  the 
books  were  not  kept  with  their  knowledge,  consent  or  ap- 
proval, and  that  they  are  not  competent,  material  or  relevant. 
The  books  offered  in  evidence  simply  showed  the  dates  of  the 
policies,  their  numbers  and  the  parties  to  whom  issued,  and 
the  amounts  of  the  premiums  thereon  chargeable  to  Knapp. 
But  these  books  did  not  purport  to  show  the  premiums  col- 
lected or  the  defalcations  of  appellant  Knapp.     The  state- 
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ment  made  by  Knapp  himself  under  date  of  April  30,  1901, 
showed  the  collections  made  by  Knapp  of  premiums  amount- 
ing to  $2,130.77.  This  statement  showed  the  collection  of 
moneys  belonging  to  appellee  and  the  manner  in  which  he  at- 
tempted to  account  for  them.  This  with  the  testimony  of 
Pratt  as  to  his  conversations  with  Knapp  furnished  a  basis 
for  the  jury  to  find  the  amounts  collected  by  Knapp  during 
the  period  covered  by  the  bonds  without  referring  to  the 
books  of  account.  We  do  not  perceiye,  therefore,  any  preju- 
dicial error  in  admitting  the  books  of  account  in  view  of  the 
record  in  the  case.  We  do  not  think,  however,  that  the 
proper  foundation  was  laid  for  the  introduction  of  the  books. 

It  is  claimed  that  the  trial  court  erred,  in  rejecting  evi- 
dence regarding  advances  made  by  appellant  Knapp  to  his 
sub-agents.  Appellants  attempted  to  show  that  Knapp  had 
entered  into  contracts  with  certain  sub-agents  and  that  out 
of  the  moneys  collected  by  him,  on  account  of  appellee,  he 
had  made  advancements  to  his  sub-agents. 

We  think  the  trial  court  ruled  correctly  in  excluding  the 
evidence.  The  contract  between  Knapp  and  appellee  con- 
templated that  Knapp  would  employ  sub-agents  in  the  trans- 
action of  the  business  committed  to  him,  and  it  doubtless 
knew  he  had  sub-agents  in  his  employ,  but  the  employment 
of  such  sub-agents  could  not  in  any  manner  affect  his  con- 
tract with  appellee  or  his  obligations  to  appellee.  The  evi- 
dence offered  by  appellants  consisted  of  the  contracts  be- 
tween Knapp  and  his  sub-agents  and  conversations  between 
Knapp  and  Hopper,  the  secretary  of  appellee,  and  correspon- 
dence between  Knapp  and  Hopper  as  secretary,  and  of  con- 
versations between  Hopper  and  Fatch,  one  of  the  sub-agents 
of  Knapp.  Xo  authority  to  Hopper  as  secretary  was  shown 
to  vary  the  terms  of  the  contract  between  Knapp  and  appellee 
which  was  under  seal.  It  seems  clear  from  the  contract  be- 
tween Knapp  and  appellee  that  the  former  had  no  authority 
to  bind  the  latter  by  any  arrangement  he  may  have  made  wuth 
his  sub-agents,  and  therefore  that  whole  matter  was  irrelevant 
to  the  issues,  and  was  properly  excluded. 

The  point  is  made  on  behalf  of  the  Bonding  &  Trust  Com- 
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pany  that  Knapp  failed  to  make  monthly  remittances  in  ac- 
cordance with  his  contract  with  appellee  as  early  as  May, 
1900,  and  that  appellee  retained  him  in  its  service  without 
notifying  the  Bonding  Company.  It  is  urged  that  under  all 
the  circumstances  this  operated  to  relieve  the  Bonding  Com- 
pany from  any  subsequent  defaults  of  Knapp,  under  the  fifth 
condition  of  the  bond.  This  condition  provides  that  if  the 
employer  condones  any  default  on  the  part  of  the  employe 
which  would  give  the  employer  the  right  to  make  a  claim 
under  the  bond,  and  continues  the  employe  in  its  service 
without  written  notification  to  the  Bonding  Company,  the 
latter  shall  not  be  responsible  for  any  subsequent  default. 

Without  going  into  a  discussion  of  the  evidence  in  detail 
upon  this  point,  but  upon  a  careful  examination  of  it,  we 
think  the  evidence  is  entirely  insufficient  to  sustain  this 
claim.  The  reasoning  of  the  courts  in  American  Surety  Co. 
v.  Pauly,  170  U.  S.,  160,  and  in  Perpetual  Building  &  Loan 
Association  v.  U.  S.  Fidelity  &  Guarantee  Co.,  92  N.  W. 
Rep.,  686,  seems  to  us  to  be  applicable  to  the  case  at  bar  and 
to  state  the  reasonable  rule  of  conduct  under  provisions  of 
this  nature  in  guarantee  bonds. 

Error  is  assigned  upon  the  construction  which  the  court 
gave  to  the  clause  in  the  bond  requiring  the  Bonding  Com- 
pany to  reimburse  the  employer  for  sucli  pecuniary  loss  sus- 
tained "by  any  act  of  fraud  or  dishonesty  amounting  to  lar- 
ceny or  embezzlement"  committed,  etc.  It  is  claimed  that 
the  learned  trial  judge  held  that  the  word  ''fraud''  was  not 
qualified  by  the  terms  "amounting  to  larceny  or  embezzle- 
ment," and  that  hence  the  bond  covered  any  act  of  fraud  of 
the  employe,  and  also  any  act  of  dishonesty  of  the  employe 
amounting  to  larceny  or  embezzlement. 

Aside  from  the  instructions  given,  no  specific  ruling  of  the 
court  upon  this  language  of  the  bond  is  pointed  out  to  us  by 
coimsel.  We  will  therefore  pass  to  the  instructions  and  con- 
sider them  wath  reference  to  this  and  other  provisions  of  the 
bond. 

After  a  statement  of  whnt  the  case  is  about  and  the  issues 
the  first  instruction  given  by  the  court  proceeds  as  follows: 
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"It  is  for  you,  gentlemen  of  the  jury,  to  determine  from 
a  preponderance  of  the  evidence  in  this  caae  if  the  plaintiff 
herein  has  sustained  any  pecuniary  loss  by  reason  of  any  act 
or  acts  of  fraud,  or  dishonesty  amounting  to  larceny  or  em- 
bezzlement on  the  part  of  said  Clyde  D.  Knapp,  Jr.,  which 
were  committed  during  the  continuance  of  the  bonds  set  out 
in  the  declaration  filed  in  this  case,  if  you  believe  from  a 
preponderance  of  the  evidence  that  any  act  or  acts  of  fraud 
or  dishonesty  amounting  to  larceny  or  embezzlement  were 
committed  by  him  during  the  continuance  of  said  bonds,'' 
etc. 

The  second  instruction  given  is  as  follows: 

"You  are  instructed  as  a  matter  of  law  that  by  the  phrase 
in  said  bond  entitling  the  plaintiff  to  be  reimbursed  for  such 
pecuniary  loss  as  the  employer  shall  have  sustained  by  any 
act  of  fraud,  or  dishonesty  amounting  to  larceny  or  embezzle- 
ment committed  by  the  employe  during  the  continuance  of 
said  bonds  is  meant  any  loss  that  it  may  have  sustained  (1) 
by  any  acts  of  fraud  on  his  part,  or  (2)  any  loss  it  may 
have  sustained  by  reason  of  any  dishonesty  on  his  part 
amounting  to  larceny  or  embezzlement  committed  during 
said  time,  and  that  in  order  to  find  for  the  plaintiff  it  is  not 
necessary  that  you  should  find  both  of  said  conditions  to  have 
existed  at  the  time  or  times  when  said  pecuniary  loss,  if  any, 
was  sustained.'' 

It  is  plain  that  the  learned  judge  in  these  instructions  did 
not  consider  the  words  "amounting  to  larceny  and  embezzle- 
ment" as  qualifying  the  words  "any  act  of  fraud."  Doubt- 
less he  considered  the  case  of  City  Trust  Company  v.  Lee, 
204  111.,  69,  as  controlling  this  case.  The  phrase  under  con- 
sideration in  that  case  was  somewhat  different  from  the  terms 
of  the  bonds  in  this  case.  The  guaranty  in  the  Lee  case  was 
against  loss  "sustained  by  the  employer  by  or  through  the  dis- 
honesty or  any  act  of  fraud  of  the  employe  amounting  to 
larceny  or  embezzlement;"  and  it  was  held  that  the  phrase 
amoimting  to  larceny,  etc.,  did  not  qualify  the  word  dis- 
honesty. It  seems  clear  that  in  the  bonds  in  this  case  the 
words  "fraud  or  dishonesty"  and  the  words  "amounting  to 
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larceny  or  embezzlement"  are  both  phrases  qualifying  the 
word  "act"  But  aa  applied  to  the  facts  of  this  case  it  is 
more  a  matter  of  phraseology  than  of  meaning  or  substance. 
In  Guaranty  Company  v.  Mechanics  Savings  &  Trust  Co.,  80 
Fed.  Kep.,  at  page  772,  it  was  said:  ^^Defenses  to  this  ac- 
tion involve  a  construction  of  the  bonds  rather  than  a  con- 
flict about  the  facts.  While  in  contracts  like  this  the  more 
natural  attitude  of  a  surcty  is  assumed  by  the  form,  it  is  in 
effect  one  of  insurance  and  whatever  indefiniteness  of  lan- 
guage or  ambiguity  of  expression  there  may  be  should  be 
resolved  most  favorably  to  the  assured,  not  only  because  it  is 
the  language  of  the  insurer,  but  also  because  the  general  pur- 
pose of  the  contract  is  full  indemnity,  and  this  should  not  be 
defeated  except  by  clear  and  unambiguous  limitations  as- 
sented to  by  the  parties."  And  further  on  in  the  same  opin- 
ion the  court  continues :  "  It  is  not  unreasonable  to  hold  the 
insurer  to  his  risk  in  the  broadest  sense  that  is  required  to 
indemnify  the  assured  for  any  loss  by  dishonesty  which  falls 
fairly  within  the  employment  of  the  person  whose  honesty  is 
guaranteed." 

Keeping  in  mind  then  the  general  purpose  of  these  bonds, 
and  that  the  words  "fraud"  and  "larceny"  and  "embezzle- 
ment" in  the  bonds  or  policies  sued  on  are  used  as  generic 
terms  to  indicate  the  dishonest  and  fraudulent  breach  of  any 
duty  or  obligation  upon  the  part  of  an  employe  to  pay  over 
to  his  employer,  or  account  to  him  for  any  money,  securities 
or  other  personal  property,  the  title  to  which  is  in  the  em- 
ployer, that  may  in  any  manner  come  into  the  possession  of 
the  employe,  we  are  not  justified  in  resorting  to  narrow 
constructions  of  the  provisions  of  the  contract  or  in  refine- 
ments as  to  the  meanings  of  particular  phrases  to  relieve  the 
insurers  from  liability  on  these  bonds  unless  required  to  do 
so  by  the  law,  or  the  clearly  expressed  purpose  of  the  con- 
tract. The  phrase  of  these  bonds  quoted  above  read  in  con- 
nection with  the  next  paragraph  of  the  bonds  relating  to 
their  continuance  in  force  from  year  to  year,  which  provides 
"in  which  case  the  company  shall  remain  liable  for  any  dis- 
honest act  of  the  employe,  amounting  to  larceny  or  embezzle* 
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ment,"  and  other  provisions  of  the  bonds,  develops  very 
clearly  the  purpose  and  scope  of  the  undertaking  as  above 
indicated;  and  further  that  it  can  make  no  perceptible  dif- 
ference whether  the  phrase  under  consideration  relates  to 
the  words  "fraud"  or  "dishonesty"  or  "act."  We  think, 
therefore,  that  these  instructions  are  open  to  the  criticism 
made.  There  was,  however,  no  substantial  controversy  in 
the  evidence  which  would  be  affected  in  any  wise  by  the  error 
in  grammatical  construction  of  the  phrase  in  question. 
These  bonds  were  intended  to  protect  the  New  Amsterdam 
Casualty  Company  from  financial  loss  from  just  such  dis- 
honest acts  of  Knapp  as  the  evidence  in  the  case  shows.  City 
Trust,  etc.,  Co.  v.  Lee,  204  111.,  69 ;  Champion  Ice  M.  &  C. 
Co.  V.  American  Bonding  &  T.  Co.,  75  S.  W.  Eep.,  197. 

We  agree  with  the  contention  of  appellants  that  the  third 
and  fifth  instructions  given  at  the  instance  of  appellee  are 
-erroneous  in  that  they  submit  to  the  jury  the  legal  effect 
of  the  contracts. ' 

Appellants  assign  for  error  the  refusal  to  give  the  tenth, 
eleventh,  twelfth,  seventeenth,  eighteenth,  nineteenth  and 
twenty-first  instructions  requested  by  them.  We  find  no 
error  in  the  refusal  of  the  court  to  give  these  instructions. 
Some  of  them  had  been  sufficiently  covered  by  instructions 
given  and  the  others  did  not  correctly  state  the  law  of  the 
case. 

The  verdict  rendered  in  this  case  was  for  $966.22  imder 
the  personal  accident  bond,  and  $990.92  under  the  liability 
bond.  This  includes  collections  in  January,  February  and 
March,  1901,  on  the  personal  accident  bond  which  expired 
December  8,  1900.  The  verdict  on  this  bond  was  therefore 
too  large.  According  to  the  statement  of  Knapp  the  collec- 
tions for  personal  accident  premiums  during  the  months  of 
October,  November  and  December,  1900,  amounted  to  only 
$337.86,  and  the  proofs  of  loss  presented  to  appellant  claimed 
on  this  account  only  $271.36.  We  do  not  think  appellant  is 
liable  for  collections  made  after  the  bonds  expired. 

In  our  opinion  the  evidence  of  Pratt  is  not  sufficient  to 
fihow  any  liability  for  premiums  collected  from  the  Spruce 
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Mining  Company  and  from  R.  &  S.  SoUitt,  for  the  reason 
that  it  does  not  appear  from  his  testimony  when  these  pre- 
miums were  collected.  The  jury  would  hardly  be  justified 
in  drawing  the  inference  from  his  testimony  that  these  pre- 
miums were  collected  during  the  life  of  the  bond. 

For  the  reasons  indicated  the  judgment  is  reversed  and  the 
cause  is  remanded. 

Reversed  and  remanded. 


Irs  M.  Cobe  t.  John  W.  Alrey,  et  al. 
John  W.  Alrey,  et  al.,  v.  Ira  M.  Cobe. 
Gen.  Kos.  12^72,  12^77. 

CONSOLIDATED  FOR  HEARING. 

1.  Homestead  loan  association — what  not.  A  company  or- 
ganized under  the  laws  of  a  sister  State  will  not  be  permitted  to 
avail  of  the  benefits  of  the  homestead  loan  association  act  in  this 
State  If  from  Its  powers  and  methods  of  doing  business  it  is  not 
such  an  organization,  within  the  meaning  of  the  laws  of  this  State. 

2.  Usury — when  defense  of,  established.  A  homestead  loan  as- 
sociation is  guilty  of  usury  which  makes  a  loan  fixing  the  interest 
and  premium  to  be  paid  thereon  arbitrarily  and  without  reference, 
and  without  attempt  to  conform,  to  the  statutes  regulating  the  mak- 
ing of  such  loans  by  such  associations,  if  the  interest  and  premium 
charged  exceed  the  statutory  contract  rate. 

Foreclosure  proceeding.  Appeals  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Marcus  Kavanagh,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1905.  Reversed 
and  remanded  with  directions.    Opinion  filed  March  6,  1906. 

Statement  by  the  Court.  Ira  M.  Cobe  filed  his  bill  of 
complaint  in  the  Superior  Court  against  John  W.  and  Lu- 
cinda  Airey  to  foreclose  a  mortgage  given  by  them  to  the 
North  American  Savings,  Loan  &  Building  Company,  a 
Minnesota  corporation,  on  real  estate  in  Cook  coimty,  Illi- 
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nois,  which  had  been  sold  and  assigned  by  the  receiver  of  the 
company  to  Cobe. 

The  bill  represents  that  on  Janury  11,  1898,  Edward  B. 
Graves  was  duly  appointed  receiver  of  the  !North  American 
Savings,  Loan  &  Building  Company,  a  corporation  organized 
under  the  laws  of  the  State  of  Minnesota,  relating  to  home- 
stead and  loan  associations,  by  an  order  of  the  District  Court 
of  the  Second  Judicial  District  of  Minnesota,  and  that  he 
qualified  as  such  receiver;  that  on  January  11,  1898,  said 
company  on  the  relation  of  the  Attorney  General  of  said 
State  of  Minnesota,  was  duly  and  legally  declared  insolvent 
and  was  unable  to  carry  out  the  purposes  for  which  it  was 
organized ;  that  under  the  laws  of  Minnesota  and  the  by-laws 
of  the  company  all  borrowers  of  its  funds  were  required  to 
be  shareholders  in  an  amount  equal  to  the  sum  loaned,  and 
payments  for  the  shares  were  to  be  made  in  installments  of 
sixty  cents  per  month  on  each  share  held  by  the  borrower, 
and  by  the  maturity  of  additional  shares  equal  at  par  value 
to  the  premium  bid  by  the  borrowing  member  for  the  privi- 
lege of  loan,  etc.,  and  by  the  payment  of  monthly  installments 
of  interest  on  the  principal  sum  at  the  rate  of  seven  per  cent- 
per  annum. 

That  on  February  4,  1891,  John  W.  Airey  being  the  owner 
of  24  shares  in  said  company,  and  being  then  indebted  to> 
it  in  the  sum  of  $1,200  for  money  then  advanced  to  him,, 
made  and  delivered  to  it  his  note  of  that  date,  whereby  he 
promised  to  pay  to  the  company  at  its  oflSce  in  St  Paul,  Min- 
nesota, $1,200  after  three  years  and  before  nine  years  from 
date  or  at  the  time  when  24  shares  pf  stock  should  become 
of  the  par  value  of  $100  with  interest  at  six  per  cent,  per 
annum  in  equal  monthly  installments,  and  also  agreed  to  pay 
the  sum  of  $20.40  each  month,  of  which  amount  $7.20  was  to- 
be  applied  on  18  additional  shares  as  premium  stock  and  the 
sum  of  $6  as  interest  on  said  $1,200,  said  payments  of  dues 
and  interest  to  be  continued  until  the  series  to  which  said 
shares  of  stock  belonged  should  become  of  the  par  value  of 
$100 ;  that  to  secure  said  loan,  etc.,  he  assigned  to  said  com- 
pany said  shares  of  stock ;  that  under  the  plan  of  business  of 
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said  company  Airey  bid  for  the  purpose  of  obtaining  priority 
a  premium  equal  to  50  per  cent,  of  the  value  of  said  24 
fifaares,  and  to  further  secure  the  payment  of  said  principal 
sum,  interest,  premium  and  dues  he  mortgaged  to  said  com- 
pany the  premises  described  therein. 

On  December  22,  1903,  by  order  of  said  District  Court 
said  receiver  was  directed  to  sell  the  assets  of  said  company, 
and  on  January  17,  1904,  said  receiver  assigned  said  securi- 
ties to  complainant. 

There  was  due  at  the  time  of  the  appointment  of  said  re- 
ceiver, from  Airey  to  the  company,  $849.56,  and  that  there 
'was  due  at  the  filing  of  the  bill  said  sum  with  interest  there- 
on at  7  per  cent,  per  annum  and  $100  attorneys^  fees,  mak- ' 
ing  a  total  of  $1,306.69 ;  that  default  existed  and  foreclos- 
ure was  prayed. 

The  company's  articles  of  incorporation,  the  note  and  mort- 
gage, were  attached  to  the  bill  as  exhibits  and  were  after- 
wards offered  in  evidence. 

Airey  and  his  wife  filed  their  joint  and  several  answer  in 
which  they  set  up  the  defense  of  usury  and  set  up  sections 
•of  the  statutes  of  Minnesota  under  which  the  company  was 
organized,  as  follows : 

"Sec.  1.  Whenever  any  number  of  persons  not  less  than 
ten  desiring  to  be  incorporated  as  a  building  and  loan  asso- 
oiation  for  the  purpose  of  accumulating  the  savings  and 
funds  of  its  members  and  loaning  them  only  the  funds  so 
accumulated,  they  shall  make  and  execute  a  written  declara- 
tion to  that  effect,  etc. 

"Sec.  3.  Each  association  shall  adopt  by-laws  for  its  gov- 
ernment and  therein  prescribe  the  manner  in  which  its  busi- 
ness shall  be  transacted,  which  by-laws  shall  be  in  conformity 
with  the  provisions  of  this  act     *     *     *. 

"Sec.  4.  For  every  loan  made  a  non-negotiable  bond  or  note 
on  real  estate  shall  be  given,  which  security  shall  be  in  double 
the  value  of  the  loan  and  satisfactory  to  the  directors  and 
shall  be  accompanied  by  transfer  and  pledge  of  the  shares  of 
the  borrower  to  the  association.  The  shares  so  pledged  shall 
be  held  by  the  corporation  as  collateral  security     *     *     *. 

"Sec.  15.  All  building  and  loan  associations  hereafter  in- 
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corporatcd  in  this  State  shall  have  a«i  authorized  capital  of 
two  million  dollars     *     *     *. 

"Sec.  18.  On  or  before  the  first  day  of  September  in  each 
year  every  building  and  loan  association  *  *  *  shall 
deposit  with  the  Public  Examiner  a  report  of  its  affairs  and 
operations  for  the  year  ending  on  the  30th  day  of  June,  im- 
mediately preceding;  Such  reports  to  be  verified  *  *  * 
and  containing  the  following     *     *     * : 

"A  detailed  statement  of  assets  and  liabilities  *  *  *. 
"Sec.  22.  The  name  ^Building  and  Loan'  association 
*  *  *  sliall  include  corporations  *  *  *  doing  a 
savings  and  loan  or  investment  business,  on  the  building  so- 
ciety plan,  whether  mutual  or  otherwise,  and  whether  issuing 
certificates  of  stock,  which  mature  at  a  time  fixed  in  advance 
or  not. 

"Sec.  25.  Any  premiums  taken  for  loans  *  *  * 
shall  not  be  considered  or  treated  as  interest,  nor  render  such 
association  amenable  to  the  laws  relating  to  usury. 

"Sec.  26,  Every  such  association  *  *  *  are  hereby 
prohibited  from  hereafter  creating  or  issuing  preferred  or 
non-contributing  stock     *     *     *. 

"Sec.  30.  Every  such  association  shall  provide  in  its  by- 
laws in  what  manner  applications  and  bids  shall  be  received 
and  who  shall  be  entitled  to  loans  thereunder ;  such  bids  shall 
be  open  at  said  times,  and  all  the  money  in  the  loan  fund 
shall  be  loaned  upon  such  bids  provided  that  the  securities 
shall  be  in  the  amount  and  of  the  character  stated  in  this  act, 
and  the  amount  bid  shall  not  be  less  than  the  rate  for  any 
legal  indebtedness  under  the  laws  of  this  State ;  the  object  of 
this  section  being  to  prevent  such  association  from  retaining 
in  its  loan  fund  any  moneys  actually  bid  for,  for  the  pur- 
pose of  securing  better  bids,  or  inducing  bidders  to  raise 
their  bids  and  to  compel  said  associations  to  loan  their  funds 
to  the  highest  and  best  bidders  therefor. 

"Sec.  31.  That  no  association  *  *  *  ghall  set  apart 
as  an  expense  fund,  exclusive  of  admission  fees,  to  exceed 
$1.00  per  year  upon  eacli  share  of  its  stock  or  assess  any 
fines  *  *  *  in  excess  of  10c  per  share  for  the  first 
month  that  the  same  shall  be  in  arrears,  and  15c  per  share 
per  month  for  every  month  thereafter." 
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The  answer  also  set  out  the  by-laws  of  the  company  which 
were  in  force  at  the  time  of  the  transaction  in  question,  which 
were  as  follows : 

"Section  1.  Any  person  may  become  a  member  *  *  *^ 
by  signing  an  application  *  *  *  and  paying  the  admis- 
sion fee.  Such  application,  however,  must  be  approved  by 
the  president  or  managing  director  before  the  certificate  shall 
be  issued  thereon. 

"Sec.  2.  Every  person  becoming  a  member  *  *  * 
shall  pay  an  admission  fee  as  follows:  *  *  *  On  one 
share  of  stock  $3,  on  2  shares  $5,  on  3  shares  $6,  etc.,  on 
10  shares  $10 ;  each  additional  share  $1.00. 

"Article  2,  Section  1.  Shares  *  *  *  shall  be  payable 
in  monthly  installments  of  60c  per  share     *     *     *, 

"Sec.  3.  When  any  share  has  matured  by  payments  and 
profits  credited  to  the  full  amount  of  $100  the  same  may  be 
withdrawn     *     *     *. 

"Sec.  2.  On  all  advance  payments  for  not  less  than  six 
months  the  members  shall  be  entitled  to  reqeive  interest  at 
the  rate  of  7  per  cent,  per  annum. 

"Sec.  8.  This  company  may  issue  special  certificates  for 
stock  fully  paid  up.  Paid  up  stock  shall  be  sold  at  $50  per 
share  in  advance  *  *  *.  To  members  investing  in  this 
way  a  dividend  of  6  per  cent,  per  annum,  payable  semi- 
annually, shall  be  paid  on  the  price  of  stock.  The  dividend 
will  therefore  be  $15  every  six  months  on  10  shares  costing 
$500. 

"The  amount  of  the  dividend  shall  be  deducted  from  the 
profits  earned,  the  balance  being  credited  to  the  stock.  When 
the  amount  standing  to  the  credit  of  the  stock  equals  $100 
the  stock  shall  be  deemed  to  have  matured  and  the  holder  may 

*  *  *  receive  $100  per  share  therefor.  Members  with- 
drawing this  stock  may  receive  the  full  amount  paid  there- 
for at  any  time  after  two  years,  together  with  •%  of  the  ac- 
crued earnings  of  said  stock,  less  the  6  per  cent,  interest  paid 
on  such  shares. 

"Article  3,  Section  1.  The  funds  of  this  company  can  be 

loaned  only  to  members  on  real  estate  security  or  on  shares 

*  *     *    * 

"Sec.  5.  Members  applying  for  loans,  who  have  not  paid 
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installments  to  the  amount  of  $10,  must  advance  that  amount 

to  secure  the  expenses  of  appraisal  and  examination  of  title 
*     *     * 

"No  loan  shall  be  made  until  the  abstract  of  title  *  *  * 
has  been  examined  and  favorably  reported  upon  by  the  at- 
■toniey. 

^*Sec.  10.  All  applications  *  *  *  shall  be  made  in 
writing  on  blanks  to  be  furnished  by  the  company     *     *     *, 

"Sec.  11,  All  members  filing  applications  shall  have  the 
privilege  of  bidding  for  loans.  Bids  shall  be  opened  on  the 
second  Tuesday  of  each  month  and  on  such  other  days  as  the 
directors  may  appoint. 

'^Yhenever  the  board  is  prepared  to  make  a  loan  a  notice 
stating  the  time  when  bids  shall  be  open  shall  be  sent  by 
mail  to  every  applicant  at  least  15  days  before  the  day  for 
•  opening  the  bids. 

"Sec.  12.  Xo  loan  shall  be  granted  to  any  members  un- 
less three  months'  installments  on  stock  shall  have  been  paid 
unless  the  directors  shall  decide  to  the  contrary. 

"Sec.  16.  Xo  application  for  loan  will  be  entertained  in 
which  the  bonus  bid  is  less  than  the  amount  fixed  by  resolu- 
tion by  the  board  of  directors  for  the  year  in  which  the  loan 
is  made. 

"Article  5,  Section  1.  If  any  monthly  installment  is  not 
paid  when  due  *  *  *  such  shares  shall  be  forfeited  but 
they  will  be  reinstated  at  any  time  within  12  months  by  the 
payment  of  all  arrears  and  by  the  payment  of  a  fine  of  10c 
per  share  for  the  first  month  and  a  fine  each  subsequent 
month  of  15c  per  month  upon  each  share. 

LOCAL  BOARDS. 

"Article  7,  Section  1.  In  localities  where  not  less  than 
100  shares  have  been  subscribed  and  first  payment  made,  a 
local  board,  consisting  of  not  less  than  five  members,  each 
holding  not  less  than  10  shares,  may  be  ncnninated  by  the 
agent  of  the  company  and  appointed  by  the  board  of  direc- 
tors. The  duties  of  members  of  local  boards  shall  be  to  pro- 
mote the  increase  of  membership,  the  prompt  payment  of  in- 
stallments and  advising  the  board  of  directors  in  relation 
\to  loans  in  their  localities." 
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It  is  denied  that  there  is  due  to  complainant  the  sum  of 
$1,306.39  or  any  sum  of  money  whatever.  It  is  also  denied 
that  Airey  bid  and  promised  to  pay  the  company  in  consider- 
ation of  obtaining  said  loan  a  premium  equal  to  50  per  cent, 
of  the  par  value  of  said  stock. 

The  answer  avers  that  the  note,  and  mortgage  were  executed 
in  Illinois,  and  that  at  the  time  defendants  were  residents 
and  citizens  of  Illinois;  that  notwithstanding  the  provisions 
of  the  note  and  mortgage  that  the  same  are  to  be  governed 
by  the  laws  of  Minnesota,  they  are  as  to  their  execution,  con- 
struction and  enforcement  governed  by  the  laws  of  Illinois ; 
that  at  the  time  of  making  the  loan  the  company  had  a  gen- 
eral agency  in  Illinois,  was  doing  business  in  this  State  and 
that  its  agents  in  control  of  said  agency  had  authority  to  and 
did  pass  upon  the  application  for  the  loan  and  that  all  trans- 
actions in  relation  thereto  were  conducted  with  such  agency 
in  Illinois  and  the  securities  were  delivered  to  and  the  money 
was  paid  through  said  agency  in  Illinois  and  was  received  by 
defendants  in  this  State  to  be  used  here  and  that  it  was  fur- 
ther agreed  that  the  loan  would  be  repaid  here  by  monthly  in- 
stallments at  the  Illinois  agency  and  was  so  paid  for  a  long 
period  of  time  after  the  consummation  of  the  transaction ; 
that  the  said  provisions  were  not  inserted  in  the  securities  in 
good  faith,  but  as  a  fraudulent  device  to  enable  the  company 
to  evade  the  usury  laws  of  Illinois. 

By  an  amendment  to  the  answer  it  is  claimed  that  said 
company  was  not  a  building  and  loan  association  within  the 
meaning  of  the  laws  of  Illinois,  and  that  the  statute  of  Min- 
nesota is  not  sufficiently  similar  to  the  statute  of  Illinois 
governing  building  and  loan  associations  to  entitle  the  com- 
pany to  invoke  the  rule  of  comity  or  justify  the  courts  of  this 
State  in  applying  to  it  the  same  rules  and  according  it  the 
same  privileges  as  are  applicable  to  Illinois  associations. 

It  is  further  asserted  that  said  company  was  in  its  char- 
acter by  virtue  of  its  charter  and  by-laws  a  fraudulent  device 
to  enable  it  to  secure  extortionate  and  usurious  compensation 
for  the  use  of  its  money;  that  said  company  issued  and  sold, 
in  accordance  with  its  by-laws,,  upon  the  payment  of  $50  per 
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share,  certificates  of  stock  fully  paid  up,  and  agreed  to  and 
did  pay  thereon  semi-annual  dividends  of  seven  per. cent,  per 
annum  which  were  deducted  from  the  profits  earned  on 
such  paid  up  stock,  the  balance  being  credited  to  the  stock 
which  was  matured  when  the  amount  standing  to  its  credit 
should  equal  $100,  and  was  subject  to  Avithdrawal  at  any 
time  after  two  years,  the  member  holding  such  stock  in  case 
of  withdrawal  to  receive  the  full  amount  paid  therefor,  to- 
gether with  three-fourths  of  the  accrued  earnings  of  said 
stock  less  said  dividends;  that  the  company  prior  to  and  at 
the  time  of  the  transaction  in  question  had  established  agen- 
cies in  various  States  other  than  Minnesota,  and  loaned  its 
money  on  real  estate  situated  in  other  States  beyond  the  in- 
spection and  control  of  its  officers  and  it  transacted  the  busi- 
ness through  the  medium  of  local  boards  of  non-residents  of 
Minnesota ;  that  its  money  was  not  offered  for  loan  in  open 
meeting  of  its  board  of  directors  to  the  stockholder  who  might 
bid  the  highest  premium  for  the  priority  of  loan  as  contem- 
plated by  the  statute  of  Illinois,  and  that  the  company  was 
in  other  particulars  essentially  different  in  character  from 
an  Illinois  building  and  loan  association;  that  in  making  the 
loan  in  question  it  did  not  offer  its  money  at  a  regular  stated 
open  meeting  of  its  board  of  directors  to  the  stockholders  who 
bid  the  highest  premium  for  the  preference,  but  that  the 
whole  transaction  was  a  matter  of  private  negotiations  be- 
tween defendants  and  the  agents  of  said  company  in  this 
State  contrary  to  the  provisions  of  the  Illinois  statute. 

Complainant's  replication  to  the  original  answer  was  or- 
dered to  stand  to  the  answer  as  amended. 

The  cause  was  referred  to  a  master  in  chancery  to  take 
proofs  and  report  the  evidence  with  his  conclusions  on  the  law 
and  the  evidence. 

The  master's  report  finds  that  the  company  was  dissolved 
and  the  complainant  purchased  the  assets  of  the  company  at 
the  receiver's  sale  and  among  them  the  note  and  the  mort- 
gage in  question;  that  on  January  15,  1891,  the  defendant 
Airey  made  and  delivered  to  one  of  the  local  agents  of  the 
company  at  Morgan  Park,  Cook  county,  Illinois,  his  bid  for 
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a  loan  of  $1,200,  in  which  he  agreed  to  hold  24  shares  of 
stock  in  the  company  and  to  continue  payments  of  install- 
ments on  the  stock  until  it  matured  or  until  the  loan  was 
paid  otherwise,  and  he  agreed  to  pay  the  company  50  per 
cent,  of  the  stock  as  a  bonus  for  the  loan ;  that  the  stock  was 
assigned  to  the  company  and  the  note  and  mortgage  given  as 
security  for  the  loan;  that  in  his  opinion  the  question  pre- 
sented was  not  one  of  usury  but  one  of  power  on  the  part  of 
the  company  to  exact  from  Airey  the  stipulation  contained 
in  the  bid  for  the  loan,  and  that  the  company  had  exceeded  its 
power,  and  that  the  complainant  was  only  entitled  to  recover 
the  amount  actually  loaned  with  interest  at  six  per  cent,  per 
annum,  less  the  amounts  paid  to  the  company  by  Airey,  and 
states  the  account  as  follows: 

"Amount  of  loan $  1,200.00 

Deduct  membership  fee •        24.00 


Balance  * 1,176.00 

Interest  on  $1,176  from  Feb.  4,  1891,  to  June  14, 
A.  D.  1896,  at  6  per  cent.,  computed  on  the 
basis  of  monthly  rests  and  application  of 
payments    210.23 

Total    * 1,386.23 

PAYMENTS. 

64  1-3,  $14.40,  stock $926.40 

64,  $6.00 384.00         1,310.40 

Balance  due  June  4,  1896 75.83 

Interest  at  6  per  cent,  from  June  4,  1896,  to 

Dec.  14,  1904 39.05 

114.88 
Solicitor's  fees 100.00 

Due  complainant  Dec.  14,  1904 214.88'' 


52  Appellate  Courts  of  Illinois. 

Vol.  125.]  Cobe  v.  Airey. 

Objections  and  exceptions  to  the  master's  report  were  filed 
by  complainant  and  defendants. 

The  court  by  its  decree  sustained  the  master's  report  ex- 
cept in  certain  particulars  not  necessary  to  state  here,  and 
entered  a  decree  of  foreclosure  for  the  amount  found  by  the 
master. 

Both  the  complainant  and  the  defendants  prosecute  sepa- 
rate appeals  which  are  here  consolidated  for  hearing. 

S.  W.  SwABEY,  for  Ira  M.  Cobe,  appellant  and  appellee. 

Predekick  Mains,  for  John  W.  Airey,  et  al.,  appellants 
and  appellees. 

Mr.  Presiding  Justice  Smith  delivered  the  opinion  of 
the  court. 

The  defense  of  usury  interposed  by  the  defendants  to  the 
bill  rests  upon  the  question  whether  or  not  the  North  Ameri- 
.  can  Savings,  Loan  &  Building  Company  was  a  building  and 
loan  association  within  the  intent  and  purpose  of  the  laws  of 
Illinois  governing  homestead  loan  associations  under  the  evi- 
dence in  the  record;  and  if  it  was  a  building  and  loan  asso- 
ciation within  the  meaning  and  intent  of  the  laws  of  Illinois 
at  the  time  of  the  transaction  in  question,  did  it  conform  to 
the  requirements  of  such  laws  in  making  the  loan  to  defend- 
dant  Airey  ? 

On  the  hearing  before  the  master  in  chancery  the  copies 
of  the  Minnesota  statute  under  which  the  company  was  organ- 
ized, and  the  by-laws  of  the  company  as  set  out  in  the  answer 
of  the  defendants,  were  stipulated  to  be  correct  copies  re- 
spectively of  the  statute  and  the  by-laws^  and  were  introduced 
in  evidence. 

The  copy  of  the  articles  of  incorporation  of  the  eompany 
attached  to  the  bill  of  complaint  was  also  put  in  evidence. 
By  article  third  of  the  articles  of  incorporation  it  is  provided 
among  other  things:  "This  corporation  may  also  borrow 
money  upon  the  sale  of  debentures  issued  by  said  coi*pora- 
tion."     Article  fourth  fixes  the  limit  of  indebtedness  which 
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the  corporation  may  incur  at  $1,000,000,  and  provides  that 
the  amount  of  its  indebtedness,  exclusive  of  debentures  is- 
sued by  it,  shall  not  exceed  $10,000. 

Section  8  of  the  by-laws  of  the  company  provided  for  the 
issue  of  fully  paid  up  stock  for  $50  per  share,  and  for  divi- 
dends upon  such  stock  at  six  per  cent,  per  annum,  payable 
semi-annually,  on  the  price  of  the  stock ;  and  that  the  amount 
of  the  dividend  should  be  deducted  from  the  profits  earned, 
the  balance  to  be  credited  to  the  stock.  When  the  amount 
standing  to  the  credit  of  the  stock  equaled  $100  the  stock 
should  be  deemed  to  have  matured,  and  the  holder  might 
withdraw  the  same,  receiving  the  amount  paid  therefor  at 
any  time  after  two  years,  together  with  three-fourtha  of  the 
accrued  earnings  of  said  stock,  less  six  per  cent  interest  paid 
on  such  shares. 

The  evidence  shows  that  under  this  section  the  company 
was  engaged  in  selling  fully  paid  up  stock  before  and  at  the 
time  of  the  loan  to  defendant  Airey,  and  that  on  March  31, 
1891,  it  had  sold  of  this  stock  $33,866,  and  that  of  this 
amount  $410  had  been  withdrawn. 

It  further  appears  from  the  evidence  that  the  company 
did  not  offer  its  money  for  loan  in  open  meetings  of  its  board 
of  directors,  but  at  closed  meetings  at  which  written  applica- 
tions, such  as  Airey  made  for  this  loan,  were  received  from 
borrowers  who  were  ignorant  of  the  amount  in  the  treasury 
and  of  the  number  or  terms  of  applications  made  by  others. 
The  terms  of  the  loans  were  fixed  arbitrarily  as  to  the  pre- 
miums, which  were  made  at  one  hundred  per  cent,  of  the 
amount  loaned,  payable  in  fifty  per  cent,  of  the  borrower's 
stock,  which  in  each  instance  was  double  the  amount  of  the 
loan.  The  company  had  local  boards  organized  in  localities 
in  this  and  other  states  which  were  to  pass  upon  the  loans, 
but  in  the  Airey  loan  this  formality  was  not  observed. 
There  were  other  characteristic  peculiarities  of  the  business 
conducted  by  the  company  bearing  upon  the  question  before 
us,  which  might  be  mentioned,  but  we  do  not  deem  it  neces- 
sary, in  the  view  we  take  of  the  case,  to  call  attention  to 
them. 
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In  our  opinion  the  features  of  the  organization  above 
mentioned  and  its  methods  of  business  as  shown  by  the  evi- 
dence place  the  company  entirely  outside  of  the  scope  and 
purpose  of  the  statutes  of  Illinois  relating  to  homestead  loan 
associations.  It  is  not  a  building  and  loan  association  as 
known  to  our  statute.  Rhodes  et  al.  v.  Missouri  Savings  Co., 
173  111.,  621.  We  do  not  deem  the  question  raised  in  argu- 
ment that  the  company  does  not  fall  within  the  building  and 
loan  statute  of  Minnesota  as  pertinent  here,  and  we  express 
no  opinion  upon  it.  For  the  purposes  of  this  case  we  need 
go  no  further  than  to  lest  the  company  by  the  statutes  of  this 
State,  for  if  it  does  not  conform  in  purpose  and  business 
methods  to  our  law^S,  it  can  have  no  standing  here  as  a  build- 
ing and  loan  association,  under  the  rule  of  comity  be- 
tween states. 

In  Stevens  v.  Pratt,  101  111.,  206,  the  court  referring  to 
section  26,  chapter  32,  E.  S.,  said:  "Where  the  general 
laws  of  this  State  provide  for  the  organization  of  corpora- 
tions, foreign  corporations  of  like  character  doing  business  in 
this  State,  shall  exercise  no  greater  or  different  powers,  and 
shall  be  subject  to  the  same  liabilities,  restrictions  and  duties. 
The  manifest  and  only  purpose  was  to  produce  uniformity 
in  the  powers,  liabilities,  duties  and  restrictions  of  foreign 
and  domestic  corporations  of  like  character,  and  bring  them 
all  under  the  influence  of  the  same  law." 

In  the  Granite  State  Provident  Association  v.  Lloyd,  145 
111.,  620,  the  court  after  quoting  the  above  language  says:- 
"We  think  this  language  clearly  shows  that  under  said  section 
26,  when  a  foreign  corporation  of  any  kind  comes  into  this 
State  to  transact  business,  it  must  conform  to  the  laws  of  this 
State,  if  such  exist,  regulating  similar  corporations  organized 
under  the  general  laws  of  this  State ;  also  that  no  law  of  com- 
ity between  this  and  other  States  is  thereby  violated ;  it  be- 
i  ing  simply  a  law  of  regulation,  and  in  no  sense  one  of  pro- 
hibition." See  also  The  St.  Louis  Loan  &  Inv.  Co.  v. 
Yantis,  173  111.,  321. 

In  the  transaction  before  us  there  was  no  pretense  of  con- 
forming to  the  regulations  of  the  Illinois  statutes.     The  man- 
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ner  in  which  the  business  between  the  company  and  Aircy 
was  conducted  shows  conclusively  that  neither  party  to  the 
transaction  contemplated  a  competitive  bid  for  the  priority 
of  loan.  Airey  agreed  with  Lakoreupon  the  terms  of  the 
loan  and  on  January  15,  1891,  paid  the  admission  fee  of 
$24  which  he  thought  was  a  commission  to  Lakore,  the  sub- 
agent  of  the  company  at  Morgan  Park,  Illinois,  for  his  serv- 
ices in  negotiating  the  loan.  The  loan  was  referred  to  the 
general  agent  of  the  company,  Starbird,  who  directed  Lakore 
to  close  it  up  without  waiting  for  the  organization  of  the 
local  board  at  Morgan  Park.  Starbird  himself  approved  the 
security  and  directed  Lakore  to  procure  the  abstract  of  title. 
Aircy  delivered  his  abstract  to  Lakore  or  the  attorney  for 
the  company  and  executed  the  note  and  mortgage,  and  on  the 
approval  of  the  title  by  the  attorney  the  securities  were  de- 
livered and  the  money  advanced.  This  was  all  done  in  Chi- 
cago. Airey  attended  no  meeting  of  the  board  of  directors 
and  made  no  bid  for  the  loan  in  the  sense  contemplated  by 
the  statute.  He  signed  the  so-called  bid  and  subscribed  for 
the  24  shares  of  stock  and  assigned  them  to  the  company, 
agreeing  to  continue  payments  of  installments  thereon  until 
the  stock  matured  or  the  loan  was  otherwise  paid.  He  also 
agreed  to  pay  the  company  a  bonus  of  50  per  cent,  of  the 
stock  as  a  premium  for  the  loan.  These  conditions,  together 
with  six  per  cent,  per  annum  interest  on  the  loan  for  the 
whole  time,  were  thus  imposed  upon  the  defendants  unlaw- 
fully and  arbitrarily,  by  private  negotiations  and  contract 
without  reference  to  any  competitive  bid  for  the  priority  of 
loan  in  open  meeting  of  the  board  of  directors,  and  made  the 
transaction  usurious  under  the  laws  of  this  State. 

In  Borrowers'  Building  Ass'n  v.  Eklund,  190  111.,  257,  the 
court  in  declaring  the  effect  of  section  11  of  the  Homestead 
Loan  Association  Act,  said:  "The  statute  does  not  by  any 
means  invest  these  associations  with  unrestricted  authority  to 
enter  into  private  contracts  with  individual  stockholders  for 
interest  or  premiums  without  regard  to  the  general  laws  limit- 
ing the  rate  of  interest  which  may  be  lawfully  contracted  for. 
On  the  contrary  there  are  but  two  modes  by  which  such  asso- 
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ciations  may  make  loans  of  this  privileged  character.  These 
modes  of  procedure  are  set  forth  in  section  8  of  the  statute 
under  which  such  associations  have  existence."  The  court, 
after  quoting  section  8,  says :  "  These  modes  of  making  loans 
and  contracting  for  interest  by  way  of  premiums  were  not  de- 
clared by  the  legislature  for  the  mere  purpose  of  directing  an 
orderly  manner  of  business  procedure  for  the  associations, 
but  for  the  purpose  of  operating  as  a  restraint  upon  the 
power  of  such  associations  to  enter  into  oppressive  contracts 
for  interest  or  gains  for  the  use  of  their  money." 

The  court  holds  that  the  transactions  under  review  in  that 
case  were  usurious,  and  that  the  association  had  forfeited  the 
right  .to  collect  any  interest  whatever,  but  that  only  the  sums 
loaned  should  be  required  to  be  repaid  by  the  appellee  be- 
cause of  the  failure  of  the  association  to  observe  the  pro- 
visions of  the  statute.  To  the  same  effect  is  Jamieson  v. 
Jurgens,  195  111.,  86. 

Tlie  evidence  clearly  shows  that  defendant  Airey  had  paid 
back  to  the  company  $1,310.40,  and  therefore  had  paid  to 
the  company  more  than  the  amount  loaned  to  him.  Nothing 
was  due  on  the  mortgage  at  the  time  the  bill  was  filed.  Com- 
plainant Cobe  received  the  securities  subject  to  all  equities 
between  Airey  and  the  company  and  is  not  entitled  to  the  re- 
lief prayed.  The  decree  is  therefore  reversed  and  the  cause 
is  remanded  with  directions  to  dismiss  the  bill  for  want  of 
equity. 

Reversed  and  remanded  with  directions. 


Joseph  Klrehlielmer  t.  Thomas  A.  Barrett. 

Gen.  ICo.  ltJtS». 

1.  Admission — made  hy  attorney  competent.  It  Is  competent  to 
show  that  at  a  former  trial  of  a  cause  the  attorney  of  the  adverse 
party  made  a  certain  admission  and  such  fact  may  be  established 
by  calling  the  attorney  who  it  is  claimed  made  such  admisaion. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Lockwood  Honobe,  Judge, 
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presiding.    Heard  In  the  Branch  Appellate  Court  at  the  March  term, 
1905.    Reversed  and  remanded.    Opinion  filed  March  6,  1906. 

Statement  by  the  Court.  For  some  years  prior  to  1904: 
appellant  and  his  brother  Sigmund  carried  on  business  in 
Chicago  as  partners  under  the  firm  name  of  Kirchheimer 
Brothers,  and  during  the  years  1900,  1901,  1902  and  1903 
appellee  Was  in  their  employ  as  city  salesman.  The  con- 
troversy in  this  case  is  as  to  whether  Kirchheimer  Brothers 
agreed  to  pay  appellee  any  compensation  for  his  services 
during  the  year  1903  other  than  a  salary  of  $1,200  which 
was  paid  him.  Appellee  brought  a  suit  before  a  justice  of 
the  peace  against  Joseph  and  Sigmund  Kirchheimer  to  re- 
cover compensation,  in  addition  to  his  salary,  for  the  year 
1904,  but  only  Joseph  Kirchheimer  was  served  with  sum- 
mons. Plaintiff  had  judgment  before  the  justice  and  upon 
appeal  by  the  defendant  Joseph  Kirchheimer  to  the  Circuit 
Court,  plaintiff  had  a  verdict  for  $200  and  judgment  thereon, 
to  reverse  which  this  appeal  is  prosecuted.  ' 

MoETON  A.  Mebgentiieim,  for  appellant 
Rice  &  O'K'eil,  for  appellee. 

Mr.  Justice  Bakeb  delivered  the  opinion  of  the  court. 

Appellee  testified  that  he  was  employed  by  Kirchheimer 
Brothers  early  in  January,  1903,  for  that  year;  that  the 
agreement  was  that  he  should  receive  as  his  compensation  for 
that  year  forty-five  per  cent,  of  the  profits  on  sales  made  by 
him;  that  out  of  the  gross  profits  on  his  sales  ten  per  cent, 
should  be  taken  by  Kirchheimer  Brothers  for  expenses  and 
the  remaining  ninety  per  cent,  divided  equally,  forty-five  per 
cent  to  the  firm,  and  forty-five  per  cent,  to  appellee,  but 
that  in  any  event  appellee  should  receive,  as  a  guaranteed 
salary,  $1,200  for  the  year.  Joseph  and  Sigmund  Kirch- 
heimer testified  that  the  contract  was,  that  appellee  should 
receive  a  salary  of  $1,200  for  the  year  and  that  it  was  not 
agreed  that  he  should  have  a  percentage  of  the  profits  on  his 
sales,  or  any  compensation  whatever  other  than  said  salaiy 
of  $1,200. 
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Appellee  testified  that  appellant  gave  to  him  in  January, 
1904,  a  paper  containing  a  statement  of  the  amount  of  the 
sales  made  by  the  appellee  during  the  year  1903,  which  was 
introduced  in  evidence  by  him  at  a  former  trial  of  the  case  in 
the  Circuit  Court,  and  called  as  a  witness  the  attorney  of 
appellant,  who  testified  that  subsequent  to  said  trial,  said 
paper  was  lost  in  his  office,  and  that  the  copy  produced  by 
the  witness  was  a  substantial  copy  of  the  paper  so  lost.  The 
copy  of  the  paper  so  produced  was  then  put  in  evidence  by 
appellee  and  is  as  follows : 

"Exhibit  A  for  plaintiff. 

January  and  February 1,717 .  10 

March    1,307.10 

April    1,452.20 

May -: 1,776.02 

June   1,254.09 

JuJy    '  1,060.35 

August    1,949.10 

September    ' 1,315 .43 

October    1,049.74 

Xovember    897 .  77 

December    1,194.17 

14,973.13 
Eet    849.31 


(Endorsed)  :     3,600  profit." 


14,123.82 


Appellant  called  as  a  witness  Mr.  Eice,  the  attorney  of 
record  of  appellee  and  his  counsel  at  the  trial,  and  put  to 
him  the  following  question:  "Q.  Mr.  Rice,  did  you  at  the 
former  trial  of  this  case  admit  that  these  figures  I  show  you 
'$3,600.00  profit'  were  in  the  handwriting  of  Mr.  Barrett  ?" 
to  which  question  an  objection  was  made  upon  the  ground 
that  evidence  of  an  admission  by  the  attorney  of  the  plain- 
tiff at  a  former  trial  was  not  admissible,  and  the  objection 
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was  sustained  and  an  exception  taken.  In  this  we  think 
the  trial  court  erred.  In  C.  B.  X.  P.  R  R.  Co.  v.  Shoup, 
28  Kansas,  395,  Mr.  Justice  Brewer  said,  p.  397 :  "An 
attorney  is  for  the  purposes  of  the  trial,  the  agent  of  his 
client,  and  whatever  he  does  and  says  in  its  progress,  is  prima 
facie  the  act  and  word  of  the  client.  If  the  plaintiff  in  this 
case  had  heen  a  living  person,  and  upon  the  trial  had  stated 
exactly  what  his  attorney  did  state,  no  one  would  question  but 
that  proof  of  such  statement  might  be  given  in  any  sybsequent 
trial.  It  is  doubtless  often  true  that  during  the  progress 
of  a  trial,  and  to  hasten  it,  counsel  waive  the  production  by 
the  opposite  party  of  formal  proof  of  some  fact,  intending  to 
rest  their  case  on  some  other  matter ;  and  this,  which  is  done 
for  the  mere  purpose  of  that  trial  alone,  and  for  the  sake 
of  facilitating  it,  is  not  to  be  considered  as  a  formal  admis- 
sion of  the  fact,  binding  in  all  subsequent  progress  of  the 
case.  But  whether  the  consent  or  admission  or  waiver  is  to 
be  considered  as  made  for  the  purposes  of  that  trial  only,  or 
as  a  general  admission,  is  ordinarily  a  question  of  fact  to  be 
determined  by  the  jiu-y." 

The  same  rule  is  stated  in  Perry  v.  Simpson,  40  Conn., 
313,  and  1  Greenleaf  s  Ev.,  sec.  186. 

Whether  the  endorsement  "$3,600.00  profit''  was  upon  the 
original  paper  when  it  was  given  to  appellee  by  appellant 
was,  in  view  of  the  issues  in  the  case,  a  question  of  no  little 
importance  to  appiellant.  If  the  endorsement  was  then  upon 
the  paper,  that  fact  would  tend  to  strengthen  the  contention 
of  appellee  that  it  was  a  part  of  the  contract  of  hiring,  that 
he  should  have  some  part  of  the  profits  made  by  his  em- 
ployers on  his  sales. 

It  is  not  a  sufficient  answer  to  say  that  the  attorney  of 
appellant  testified  that  Mr.  Rice  admitted  upon  the  former 
trial  that  the  endorsement  was  written  upon  the  paper  by  ap- 
pellee. The  paper  was  lost  in  the  office  of  appellant's  at- 
torney, and  to  prevent  any  possible  inference  by  the  jury  that 
it  contained  evidence  unfavorable  to  appellant,  as  well  as  to 
establish  beyond  all  controversy  the  fact  .that  the  endorse- 
ment was  made  by  appellee,  it  was  the  right  of  appellant  to 
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introduce  any  competent  evidence  tending  to  prove  that  the 
endorsement  was  made  by  appellee,  after  the  paper  had  come 
into  his  possession. 

The  verdict  is  in  our  opinion  against  the  'clear  preponder- 
ance of  the  evidence. 

The  testimony  of  appellee  as  to  the  contract  of  hiring  is  in 
direct  conflict  with  the  testimony  of  Joseph  and  Sigmimd 
Kirchheimer. 

Appellee  testified  that  the  contract  was  that  Kirchheimer 
should  deduct  from  the  gross  profits  on  his  sales,  ten  per  cent, 
of  such-profits  for  expenses,  and  divide  the  remaining  ninety 
per  cent,  thereof  equally  between  himself  and  the  firm,  and 
yet  the  salary  of  appellee  $1,200  alone,  amounted  to  33  1-3 
per  cent,  of  the  gross  profits  on  the  amount  of  his  sales 
$3,600. 

Under  the  contract  as  testified  to  by  appellee,  he  was  en- 
titled to  receive, 

45  per  cent,  of  "$3,600.00  profits" $1,620 .00 

of  which  he  had  been  paid 1,200 .0^ 

leaving  due  him $    420 .  00 

and  yet  he  brought  his  suit  before  a  justice  of  the  peace  and 
thereby  limited  his  recovery  to  $200,  and  no  explanation  for 
such  action  on  his  part  was  given  or  offered  at  the  trial. 

The  letter  of  appellee's  attorney  written  to  Kirchheimer 
Brothers  in  March,  1904,  in  relation  to  the  demand  for  which 
this  suit  was  afterwards  brought  by  them,  offered  in  evidence 
by  appellant,  should  have  been  admitted. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
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Xattle  Seymour,  by  next  friend,  v.  Union  Stock  Tarda 
&  Transit  Company,  et  aL 

Gen.  ITo.  12^47. 

1.  Negligence — lohat  not,  within  rule  of  ^'allurement"  The 
maintenance  of  a  clay  bank  not  intrinsically  dangerous  does  not 
come  within  that  class  of  cases  which  may  render  the  owner  of 
land  liable  for  injuries  resulting  to  children  arising  from  the  main- 
tenance upon  their  land  of  objects  of  allurement  or  attractiveness 
to  children. 

2.  Negligence — what  does  not  constitute.  It  is  not  negligence 
for  the  owner  of  land  adjoining  a  railroad  track  to  fail  to  main- 
tain a  safe  pathway  upon  the  side  thereof  or  to  erect  a  barrier  be- 
tween the  same  and  such  track  so  as  to  safeguard  children  engaged 
in  "tagging"  passing  cars. 

3.  Proximate  cause — what  not.  The  maintenance  of  a  clay  bank 
is  not  the  proximate  cause  of  an  injury  to  a  child  wlio  has  ceased 
to  play  with  the  clay  and  has  attempted  to  run  upon  the  pile  of  clay 
alongside  a  moving  train  and  in  doing  so  falls  under  the  car  and  is 
injured. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Lockwood  Honore,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
1905.    AfQrmed.    Opinion  filed  March  6,  1906. 

B.  J.  "Wellman,  for  appellant;  Akthub  A.  House,  of 
<;oiiiisel. 

Winston,  Payne  &  Stkawn,  for  appellees. 

Me.  Justice  Bakeb  delivered  the  opinion  of  the  court. 

This  is  an  appeal  by  the  plaintiff  from  a  judgment  on  a 
•directed  verdict  for  the  defendants  in  an  action  on  the  case 
for  personal  injuries. 

The  right  of  way  of  appellee,  the  Union  Stock  Yards  and 
Transit  Company,  is  on  the  south  side  of  49th  street,  from 
Wallace  west  to  Halsted  street  in  Chicago.  The  right  of 
way  extended  north  from  the  north  rail  of  the  railroad  track 
not  less  than  six  nor  more  than  seven  feet,  and  there  was  no 
fence  between  the  right  of  way  and  the  street. 

Some  weeks  before  the  injury  complained  of,  train  loads 
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of  clay  to  be  used  in  elevating  the  railroad  tracks  were 
throwTi  off  from  flat  cars  by  a  steam  shovel  upon  the  ground 
north  of  the  railroad  track.  The  pile  of  clay  thus  made 
extended  from  east  to  west  from  Wallace  to  Ilalsted  street, 
two  blocks.  It  varied  in  l^eight  from  two  to  four  feet  and 
covered  most  of  the  ground  between  the  north  track  and  the 
south  line  of  the  street,  and  possibly,  at  some  places,  ex- 
tended into  the  street.  The  neighborhood  was  thickly  set- 
tled and  from  the  time  the  clay  was  unloaded  until  plaintiff 
was  injured,  numbers  of  children  were  in  the  habit  of  play- 
ing upon  the  pile  of  clay,  making  clay  pies,  cakes  and  other 
such  things,  and,  at  times,  they  stood  upon  the  pile  and  threw 
clay  at  passing  trains,  and  with  sticks  punched  cattle  and 
hogs  in  the  cars.  The  clay  was  left  in  the  position  where  it 
was  placed  by  the  steam  shovel  and  its  surface  was  rough  and 
uneven. 

The  plaintiff  was  eight  years  old  when  he  was  hurt  and 
thirteen  at  the  time  of  the  trial.  lie  was  playing  upon  the 
clay  pile  alone,  and  a  train  of  about  twenty-five  freight  cars 
of  the  Wabash  Company,  a  lessee  of  the  Stock  Yards  Com- 
pany, passed  west  on  the  north  track  of  that  company,  moving 
very  slowly.  Plaintiff  stood  up  and  began  touching  the 
passing  cars  with  his  left  hand,  then  he  ran  along  by  the  side 
of  the  train,  touching  the  cars  and  when  all  of  the  cars  but 
two  or  three  had  passed  him,  he  slipped  and  fell  under  the 
cars  and  received  the  injuries  complained  of. 

The  case  was  tried  in  the  Circuit  Court  upon  "an  amended 
and  substituted  declaration,"  against  appellees  and  the  Wa- 
bash Company,  containing  three  counts.  The  first  count 
averred  that  the  Stock  Yards  Company  owned  said  railroad 
and  that  the  other  defendants,  as  its  lessees,  operated  trains 
over  it.  It  alleged  that  the  defendants  had  in  the  operation 
of  their  road,  brought  a  pile  of  clay  to  the  tracks  at  this 
point,  and  that  it  extended  along  the  right  of  way  parallel 
to  the  north  rail  of  the  north  railway  track,  gradually  rising 
to  a  height  of  about  four  or  five  feet  at  a  point  three  or  four 
feet  north  of  said  rail ;  that*  this  clay  pile  constituted  an 
attraction  for  small  children  who  lived  in  great  numbers  in 
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the  neighborhood,  and  that  appellees  negligently  failed  to 
fenee  or  wall  the  railway  tracks  or  the  dangerous  and  at- 
tractive premises,  so  that  appellant  was  enabled  to  go  upon 
the  premises  and  did  go  upon  them,  and  played  on  said  clay 
bank ;  that  appellant  did  not  know  the  dangers  of  falling  or 
being  rolled  under  the  trains;  that  a  train  operated  by  the 
Wabash  Railroad  Company  over  said  tracks  came  past  said 
bank  and  stopped  preparatory  to  backing,  and  just  before 
said  train  stopped  and  while  it  was  moving  slowly,  appellant 
ran  in  play  along  on  said  bank  of  clay  beside  the  train  and 
stumbled  and  fell  "upon  aforesaid  dangerous  attraction"  and 
rolled  under  the  wheels  of  the  train. 

The  second  count  set  out  an  ordinance  in  relation  to  fenc- 
ing railroad  tracks,  but  as  the  ordinance  was  not  admitted 
in  evidence,  and  it  is  not  argued  by  appellant  that  the  court 
erred  in  excluding  it,  that  count  may  be  disregarded. 

The  third  count  averred  in  substance  the  same  facts  as  set 
out  in  the  first  and  that  the  defendants  were  bound  to  remove 
and  level  dovm  said  bank  of  clay  for  the  protection  of  small 
children  and  plaintiff,  but  carelessly  and  negligently  left  the 
same,,  failed  and  omitted  to  do  so,  by  reason  of  which  the 
plaintiff,  while  playing  thereon,  stumbled  and  fell  and  was 
injured  as  set  put  in  said  first  count. 

The  suit  was  dismissed  as  to  the  Wabash  Company,  and 
upon  the  trial  an  additional  count  was  filed  against  appellees^ 
which  averred  in  substance  the  same  facts  as  set  forth  in  the 
third  coimt,  and  further  alleges  that  said  bank  of  clay  along 
said  railway  track  extended  outward  therefrom  and  into  said 
49th  street.  That  said  bank  of  clay  was  an  attraction  for 
small  children  and  that  Jhe  plaintiff,  while  playing  thereon^ 
stumbled,  slipped  and  fell  and  was  injured  as  herein  stated 
in  other  counts.  That  defendants  knew  or  in  the  exercise  of 
ordinary  care  should  have  known  all  of  the  foregoing  facts 
and  carelessly  and  negligently  failed  to  level  down  or  remove 
said  clay  bank. 

To  all  the  counts  appellees  pleaded  not  guilty. 

It  is  not  material  to  inquire  whether  uny  part  of  the  clay 
was  outside  the  right  of  way.     At  most,  only  a  very  small 
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part  of  it  was  upon  the  street  and  that  part  upon  which  plain- 
tiff was,  when  he  ran  along  by  the  side  of  the  train,  was 
•certainly  upon  the  right  of  way,  for  he  was  touching  the  cars 
as  they  passed  when  he  slipped  and  fell. 

"There  is  a  class  of  cases  which  hold  owners  of  land  liable 
for  injuries  resulting  to  children  although  trespassing  at 
the  time,  where,  from  the  peculiar  nature  and  open  and  ex- 
posed condition  of  the  dangerous  defect  or  agent,  the  owner 
should  reasonably  anticipate  such  injury  to  flow  therefrom 
as  actually  happened."     1  Thompson  on  Xegligence,  304. 

The  contention  of  appellant  is  that  this  case  belongs  to  the 
class  of  cases  above  mentioned,  commonly  known  as  "turn 
table"  or  "allurement"  cases.  With  this  contention  we  cannot 
agree.  A  turn  table,  a  cog  wheel  or  any  kind  of  machinery 
that  may  be  put  in  motion  by  children,  is  attractive  to  them 
and  is  also  dangerous.  If -left  unguarded  and  unfastened  the 
owner  may  reasonably  anticipate  that  children  will  play  with 
such  machinery  and  will  thereby  be  injured.  The  same  is 
true  of  a  pond  of  water  with  logs  floating  upon  its  surface ;  of 
a  pile  of  lumber  or  other  materials  so  defectively  and  in- 
securely laid  and  piled  as  to  be  in  danger  of  falling.  But 
the  pile  of  clay  in  this  case  was  not  in  itself  unsafe  or  dan- 
gerous to  children  playing  upon  or  with  it.  If  the  clay  had 
contained  any  poisonous  substance  and  the  plaintiff  while 
playing  with  it  had  been  poisoned  and  injured ;  if  it  had  been 
piled  so  high  or  in  such  a  manner  that  it  was  in  danger  of 
caving  in  or  falling  and  it  had  fallen  upon  plaintiff  and 
injured  him,  then  the  case  would  be  within  the  class  of  cases 
above  mentioned.  In  all  the  cases  of  that  class  in  which  a 
recovery  has  been  sustained,  to  which  our  attention  has  been 
called,  the  thing  which  constituted  the  allurement  was  dan- 
gerous and  the  injury  to  the  plaintiff  was  caused  thereby. 
In  such  case,  if  the  circumstances  are  such  that  the  owner 
of  the  premises  on  which  such  dangerous  thing  was,  should 
reasonably  anticipate  that  children  would  be  attracted  to 
such  dangerous  thing,  and  that  if  they  had  access  thereto, 
they  would  or  might  be  injured,  the  owner,  by  permitting 
such  access  to  the  dangerous  thing,  would  be  guilty  of  negli- 
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gence  and  answerable  in  damages  to  a  child  injured  by  such 
negligence.  In  such  a  case  there  is  a  natural  and  probable 
connection  between  the  n^ligence  of  the  owner  in  permitting 
children  access  to  such  dangerous  thing,  and  the  injury 
thereby  occasioned.  Here  the  pile  of  clay  which  constituted 
the  allurement  was  not  dangerous  in  its  nature,  nor  was  the 
injury  to  the  plaintiff  caused  thereby,  but  plaintiff  quit  play- 
ing with  the  clay,  attempted  to  run  upon  the  pile  of  clay 
alongside  of  a  moving  train  and  in  so  doing  fell  under  a  car, 
was  iim  over  and  injured.  There  was  no  natural  and  prob- 
able connection  between  the  act  of  leaving  the  pile  of  clay 
where  it  was,  and  the  injury  which  the  plaintiff  sustained. 

The  rule  which  would  make  the  defendants  liable  to  the 
plaintiff  in  this  case  would  make  owners  of  land  liable  for 
remote  and  improbable  injuries  to  children  happening  while 
trespassing  .thereon. 

In  our  opinion  no  duty  rested  upon  the  defendants,  either 
to  constiaict  a  safe  and  secure  pathway  on  the  top  or  on  the 
side  of  the  pile  of  clay,  for  children  to  walk  or  run  upon, 
while  engaged  in  "tagging'*  passing  cars,  or  to  erect  a  barrier 
between  the  pile  of  clay  and  the  railroad  track,  and  their 
failure  to  construct  such  pathway  or  to  erect  such  barrier  did 
not  amount  to  or  constitute  negligence. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Afp,rmed. 


George  B.  Ross  t.  Mrs.  L.  T.  Johnson. 

«  Gen.  Ho.  12^7. 

1.  Familt  expense — what  is,  tcithin  section  15  of  Husband  and 
Wife  Act,  The  test  is  not  whether  the  article  In  question  is  neces- 
sary or  useful.    In  this  case  a  honiton  and  point  lace  waist  costing 

$200,  held,  a  family  expense  within  the  meaning  of  the  statute. 

• 

Action  of  assumpsit.    Appeal  from  the   Circuit   Court  of  Cook 
County:  the  Hon.  Jui^iax  W.  Mack,  Judge,  presiding.    Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1905.    Affirmed.    Opin- 
ion filed  March  6,  1906. 
5 
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Defrees,  Brace  &  Eitter,  for  appellant. 
Cameron  &  Matson,  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

Appellee  made  for  the  wife  of  appellant  a  honiton  and 
point  lace  waist  at  the  agreed  price  of  $200,  of  which  only 
$25  was  paid.  In  the  Circuit  Court  appellee  recovered  a 
judgment  for  $175  against  appellant,  to  reverse  which  this 
appeal  is  prosecuted. 

The  statute  provides  that  the  expenses  of  the  family  shall 
be  chargeable  upon  the  property  of  both  husband  and  wife  in 
favor  of  creditors  and  that  in  relation  thereto  they  may  be 
sued  jointly  or  separately.  It  is  upon  this  statute  alone 
that  the  liability  of  appellant  in  this  case  is  predicated.  In 
Hyinan  v.  Harding,  162  111.,  157-361,  it  was  said:  "Articles 
of  clothing  though  purchased  for  and  used  exclusively  by 
individuar  members  are  family  expenses,  as  they  contribute 
in  a  substantial  manner  by  preserving  health,  and  otherwise, 
to  the  general  well  being  of  all  the  members.  It  is  equally 
apparent  that  an  article  is  not  a  family  expense,  if  it  in  no 
way  conduces  to  the  welfare  of  the  f«nmily  generally,  even 
though  it  is,  at  times,  used  or  displayed  by  the  one  for  whom 
it  was  purchased  in  the  family."  And  it  was  in  that  case 
held  that  a  diamond  ring  purchased  and  worn  by  a  wife  was 
not  a  family  expense. 

The  contention  of  appellant  is,  that  as  the  waist  in  question 
was  made  of  thin  lace  and  was  intended  to  be  worn  over  a 
silk  waist  or  lining  it  did  not  contribute  to  the  health  or 
general  welfare  of  the  wife  and  was  not  therefore  a  family 
expense.  We  do  not  think  that  the  liability  of  a  husband  for 
an  article  of  clothing  bought  by  his  wife,  for  her  own  per- 
sonal use,  depends  upon  the  question  whether  such  article  is 
alone  useful,  or  whether  with  utility  is  combined  ornament 
or  adornment.  Under  the  rule  contended  for  by  appellant,  a 
husband  would  be  liable  for  a  felt  or  straw  hat  bought  and 
worn  l)v  his  wife,  but  not  for  the  ribbons  or  feathers  bought 
and  used  to  ornament  or  adorn  the  hat;  he  would  be  liable 
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for  a  plain  cloth  or  silk  dress,  bought  by  her,  and  not  liable 
for  the  lace  or  braid  used  to  trim,  ornament,  and  adorn  the 
dress,  for  neither  the  ribbons  and  feathers  on  the  hat,  nor 
the  lace  and  braid  on  the  dress,  can  be  said  to  contribute  in 
a  substantial  manner  to  the  preservation  of  the  health  or 
physical  well  being  of  the  wearer.  Lace  waists  are  articles 
of  women's  clothing  in  common  use  and  are  made  with  a 
silk  lining  or  worn  over  a  silk  waist  that  takes  the  place  of  a 
lining.  No  doubt  such  waists  are  usually  made  of  imitation 
lace,  or  of  lace  a  kind  and  quality  much  less  expensive  than 
that  of  which  the  waist  in  question  was  made,  but  the  waists 
made  of  expensive  real  lace,  as  well  as  those  made  of  cheaper 
kinds  of  lace,  are  all  articles  of  women's  clothing  and  apparel. 
We  think  that  the  conclusion  arrived  at  by  the  jury  and 
court  in  this  case,  implied  by  the  verdict  and  judgment,  that 
the  waist  in  question,  bought  by  appellant's  wife  for  her  own 
use,  was  a  family  expense,  within  the  meaning  of  the  term 
as  used  in  the  statute,  was  a  proper  conclusion  upon  the  evi- 
dence, and  the  judgment  of  the  Circuit  Court  will  be  afSrmed. 

Affirmed. 


John  Slattery  y.  W.  Mack  Stevens,  et  aL 

Oen.  No.  13,286. 

1.  Incompetent  evibence — when  admission  of,  will  not  reverse. 
The  admission  of  improper  evidence  wiU  not  reverse  the  finding 
of  the  chanceUor  if  there  is  in  the  record  sufficient  competent  evi- 
dence to  sustain  his  finding. 

2.  Judgment — cannot  he  collaterally  attacked  for  mere  error. 
In  the  absence  of  fraud,  accident  or  mistake,  injunction  does  not 
lie  to  restrain  the  collection  of  a  judgment  where  the  question 
raised  by  the  bill  and  the  evidence  is  as  to  whether  there  was  a 
legal  right  of  recovery. 

3.  JuDGiiEXT — when  fraud  justifying  setting  aside,  does  not  ap- 
pear. The  failure  of  the  plaintifiC  in  an  attachment  proceeding  to 
make  an  earnest  effort  to  apprise  the  defendant  of  the  pendency 
of  an  action  against  him  does  not  constitute  fraud  such  as  will 
justify  a  court  of  equity  in  setting  aside  a  judgment  obtained  upon 
regular  service  by  publication. 
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4.  Attachment — when  publication  service  in  action  of,  not  de- 
fective. The  jurisdiction  of  the  justice  is  not  destroyed  in  such 
an  action  by  the  failure  of  the  constable  to  show  in  his  return  at 
what  particular  mail  box  he  deposited  the  notice  addressed  to  the 
defendant. 

5.  Garnishee — who  cannot  complain  of  judgment  against.  The 
defendant  In  an  attachment  proceeding  cannot  complain  of  the 
sufl&ciency  of  the  answer  of  the  garnishee  to  justify  the  entry  of 
the  judgment  which  was  rendered  against  him. 

Injunctional  proceeding.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  In 
the  Branch  Appellate  Court  at  the  March  term,  1905.  Affirmed. 
Opinion  filed  March  6,  1906. 

Statement  by  the  Conrt.  This  is  an  appeal  from  an 
order  of  the  Circuit  Court  dismissing  for  want  of  equity  a 
bill  filed  in  behalf  of  appellant  seeking  to  restrain  collection 
of  a  judgment  rendered  by  a  justice  of  the  peace. 

The  bill  of  complaint  sets  forth  that  appellee  W.  Mack 
Stevens  brought  a  suit  in  attachment  ^November  8,  1902, 
before  the  justice  to  recover  $200  alleged  to  be  due  him  from 
appellant  for  commissions  on  the  sale  of  real  estate,  and  that 
he  gamisheed  money  in  the  hands  of  one  Ida  M.  South  to  the 
amount  of  $232.50 ;  that  South  sent  to  the  justice  in  response 
to  the  summons  as  garnishee  a  written  statement  to  the  effect 
that  she  owed  appellant  more  than  $200  to  become  due  Octo- 
ber 15,  1903;  that  judgment  was  rendered  by  the  justice 
against  appellant  November  24,  1902,  when  it  is  averred  the 
justice  had  no  j.urisdiction  of  appellant's  person  or  property ; 
that  pretended  service  was  had  uix)n  appellant  by  a  notice  sent 
by  mail  to  Brooklyn,  Xew  York,  not  addressed  to  him  at  any 
street  number,  when  said  Stevens  knew  or  could  have  known 
appellant's  actual  address;  that  the  street  and  number  were 
omitted  intentionally  and  fraudulently  for  the  purpose  of 
preventing  appellant  from  having  notice  of  the  proceedings 
against  him  until  the  final  judgment  could  be  secured  and 
that  no  actual  notice  of  the  pendency  of  said  suit  was  given 
him;  that  he  had  no  knowledge  that  the  suit  was  pending 
until  the  18tli  of  October,  1903,  a  year  after  judgment  had 
been  rendered  and  execution  issued  against  said  garnishee. 
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who  herself,  with  others  in  the  vicinity,  knew  the  correct 
address  of  appellant,  as  Stevens  well  knew;  that  the  notice 
sent  by  mail  did  not  reach  appellant ;  that  when  October  18, 
1903,  appellant  learned  the  judgment  had  been  rendered  by 
the  justice,  the  time  for  appeal  as  well  as  the  six  months  al- 
lowed by  law  for  suing  out  a  writ  of  certiorari  had  expired, 
leaving  appellant  wholly  without  remedy  in  the  premises  ex- 
cept in  a  court  of  equity. 

It  is  averred  that  the  alleged  claim  of  appellee  Stevens 
was  for  commissions  said  to  be  due  him  for  selling  property 
formerly  owned  by  appellant  at  Maywood,  Illinois;  that 
Stevens  never  made  sale  of  any  property  for  appellant  and 
nothing  was  due  him  from  appellant ;  that  he  was  not  a  real 
estate  agent,  cannot  rightfully  maintain  an  action  in  Illinois 
for  commissions,  and  that  appellant  has  a  full  and  absolute 
defense  upon  the  merits  to  Stevens'  claim;  that  said  judg- 
ment was  procured  by  fraud  and  that  no  demand  was  ever 
made  upon  appellant  for  payment  of  the  commissions 
claimed.  It  is  further  alleged  that  final  judgment  was  ob- 
tained in  said  suit  before  the  justice  Xovember  24,  1902, 
whereas  the  money  in  the  hands  of  the  garnishee  Ida  M. 
South  did  not  become  due  until  October  15,  1903;  that  ex- 
ecution was  issued  by  the  justice  on  said  judgment  against 
the  garnishee  the  day  when  her  indebtedness  to  appellant  be- 
came due;  that  said  execution  was  illegal  and  void,  because 
issued  in  violation  of  the  statute  of  Illinois  providing  that 
execution  shall  not  issue  until  twenty  days  after  the  debt 
shall  become  due  without  the  required  afiidavit,  and  no  such 
affidavit  as  the  statute  requires  was  made,  and  that  Stevens  is 
insolvent.  It  is  also  alleged  that  the  costs  were  $8.76, 
whereas  the  constable  gamisheed  in  addition  to  the  amount 
of  the  judgment,  which  was  $200,  the  sum  of  $32.50  as  costs. 
Appellant  prays  for  an  injunction,  that  the  judgment  be  va- 
cated and  a  new  trial  granted. 

The  defendant  Ida  M.  South  answers  admitting  the  gar- 
nishment, states  that  Stevens  inquired  of  her  the  address  of 
appellant  in  Brooklyn,  that  she  told  him  she  did  not  know  it, 
that  she  wrote  appellant  she  had  been  gamisheed,  and  that 
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she  bought  the  property  in  question  from  appellant  on  the 
advice  and  recommendation  of  Stevens  after  she  had  aban- 
doned the  idea  of  purchasing  it.  The  answer  of  appellee 
Stevens  denies  all  material  allegations  of  the  bill  and  need 
not  be  particularly  stated.  The  constable  Sheridan  who  is 
made  one  of  the  parties  defendant  to  the  bill,  answers  that 
he  made  service  by  publication  according  to  law  and  mailed 
a  copy  to  appellant  at  Brooklyn,  Xew  York,  with  return  card 
on  the  envelope,  and  that  the  envelope  was  never  returned  to 
him. 

CuNJsriNGHAM  &  CuNiTiNGiiAM,  for  appellant 

HoRxoN  &  Brown,  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court 
It  is  first  urged  in  behalf  of  appellant  that  the  chancellor 
in  the  Circuit  Court  admitted  improper  evidence  in  behalf 
of  appellees  and  rejected  proper  evidence  offered  on  the  part 
of  complainant.  It  is  to  be  presumed  that  the  chancellor 
considered  only  such  evidence  as  was  competent.  If  we' 
concede  for  the  sake  of  the  argument  that  evidence  rejected 
might  with  propriety  have  been  admitted,  it  was  neverthe- 
less evidence  relating  to  the  merits  of  appellant's  defense 
against  the  claim  of  appellee  Stevens  for  which  the  latter 
obtained  judgment  before  the  justice.  This  evidence  as  to 
Stevens'  right  to  recover  is  conflicting,  and  while  it  may  be 
doubtful  whether  in  fact  appellee  Stevens  was  entitled  to  the 
commissions  he  claims  or  to  any  commissions,  yet  in  the  ab- 
sence of  fraud,  accident  or  mistake  that  question  must  be 
deemed  settled  by  the  judgment  of  the  justice,  provided  he 
had  jurisdiction  of  the  subject-matter  and  of  the  parties.  In 
such  case  the  judgment  cannot  be  collaterally  impeached  for 
mere  error.  Swift  v.  Yanaway,  153  111.,  197-203;  People 
V.  Seelye,  146  III,  189-206-221. 

It  is  insisted,  however,  that  the  justice  was  without  juris- 
diction to  render  the  judgment  complained  of,  that  he  did 
not  acquire  jurisdiction  in  the  manner  provided  by  law.  This 
contention  is  based  upon  the  claim  that  the  service  by  pub- 
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lication  under  the  statute  was  defective,  that  the  return  of 
the  constable  does  not  state,  as  the  statute  required,  "the  time 
when  and  the  places  where  he  posted  and  mailed  copies"  of 
the  notice.  (R.  S.  chap.  79,  sec.  79.)  The.  return  is  as 
follows:  "Served  the  within  notice  by  posting  three  copies 
thereof  at  three  public  places  in  the  neighborhood  of  the 
within  named  justice,  one  at  125  South  Clark  street,  one  at 
107  South  Clark  street,  one  at  County  Building,  and  mailing 
a  copy  of  said  notice,  addressed  to  the  within  named  defend- 
ant at  his  place  of  residence,  this  8th  day  of  November,  A.  D. 
1902."  It  is  true  this  return  while  stating  when  and  where 
the  constable  posted  the  copies,  does  not  specifically  state 
precisely  where  he  mailed  the  copy  addressed  to  the  defend- 
ant. In  Pomeroy  v.  Rand,  McXally  &  Co.,  157  111.,  176- 
185,  the  court  considered  in  a  similar  case  a  return  in  which 
the  constable  failed  to  state  "the  places  where  he  posted  and 
mailed  copies,"  and  it  was  held  that  such  failure  was  not  a 
defect  fatal  to  the  jurisdiction  of  the  court.  In  the  case  at 
bar,  as  in  that  case,  the  return  shows  that  the  constable  did 
all  that  was  required  of  him  by  the  statute,  that  he  posted 
three  copies  of  the  notice  at  three  public  places  in  the  neigh- 
borhood of  the  justice  and  mailed  a  copy  addressed  to  the 
defendant  at  his  place  of  residence,  and  the  defect  alleged 
in  the  present  case  is  that  the  return  does  not  state  "what 
post  office  or  mail  box  he  dropped  the  notice  in."  As  to  that 
the  Supreme  Court  says :  "We  do  not  think  these  omissions 
of  sufficient  importance  to  render  the  judgments  of  the  jus- 
tice of  the  peace  and  Circuit  Court  absolutely  void."  It 
is  undoubtedly  the  rule  that  where  jurisdiction  is  obtained  by 
publishing  a  notice  to  parties  interested,  the  statute  must  be 
strictly  pursued  and  its  provisions  complied  with.  Yaggy  v. 
City,  194  111.,  88-90.  Here  the  objection  is  not  that  the 
statute  was  not  observed  in  the  manner  of  giving  notice,  nor 
that  the  notice  was  not  properly  mailed,  but  that  the  return 
of  the  constable  fails  to  show  at  what  particular  mail  box 
out  of  thousands  of  mailing  places  in  Chicago  he  deposited  the 
notice  addressed  to  the  defendant  at  the  latter  s  place  of  resi- 
dence. 
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It  is  claimed  that  appellee  Stevens  did  not  make  due  in- 
quiry to  ascertain  tlie  proper  address  of  appellant  at  Brook- 
\yn,  to  which  place  the  copy  of  the  notice  was  mailed.  There 
is  evidence  tending  to  show  that  Mrs.  South,  the  garnishee, 
knew  or  had  in  her  possession  the  means  of  ascertaining  the 
exact  place  in  Brooklyn  w4iere  appellant's  mail  could  be  sent. 
There  are  circumstances  stated  in  the  bill,  npt  however  so 
far  as  we  can  discover  from  the  abstract  of  the  record  proven 
by  competent  evidence,  which  might  tend  to  create  an  im- 
pression that  for  some  reason  appellee  Mrs.  South  was  not 
averse  to  allowing  Stevens  to  recover,  and  that  she  did  not 
make  any  very  active  effort  to  help  appellant  in  any  way. 
This,  however,  falls  far  short  of  fraud.  As  a  matter  of  law 
Stevens  had  a  right  to  prosecute  his  claim  in  the  manner  al- 
lowed by  statute  and  the  mere  fact  that  we  may  perhaps  infer 
a  probability  that  if  he  had  made  an  earaest  effort  to  do  so 
he  might  have  ascertained  the  exact  street  address  in  Brook- 
lyn of  appellant  and  failed  to  do  so,  is  not  evidence  from 
which  fraud  may  be  inferred.  If  the  statute  as  to  service 
was  complied  with,  it  suffices.  Strict  adherence  to  the 
statute  may  sometimes  work  a  hardship,  but  this  alone  does 
not  authorize  interference  in  equity  with  a  judgment  regu- 
larly obtained. 

It  is  urged  that  the  answer  of  the  garnishee  was  insuflScient 
to  sustain  the  judgment.  The  garnishee  is  not  complainings 
however,  and  had  she  failed  to  answer  at  all,  judgment  could 
still  have  been  entered  against  her  on  default.  Nor  do  we 
find  evidence  tending  to  support  the  contention  that  the  judg- 
ment of  the  justice  was  erroneous  in  the  sense  of  being  con- 
trary to  law.  It  appears  to  be  such  judgment  as  the  law 
authorizes,  and  must  be  deemed  conclusive  upon  the  merits. 
In  People  v.  Seelye,  146  111.,  189,  supra,  on  page  221  et  seq,, 
it  is  said :  "If  a  court  has  jurisdiction  of  the  subject  mat- 
ter and  the  parties,  it  is  altogether  immaterial,  where  its 
judgment  is  collaterally  called  in  question,  how  grossly  ir- 
regular or  manifestly  erroneous  its  proceedings  may  have 
been ;  its  final  order  can  not  be  regarded  as  a  nullity  and  can 
not  therefore  be  collaterally  imi^eached." 
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Finding  no  material  error  in  the  order  of  the  Circuit 
Court  appealed  from,  it  must  be  affirmed. 

Affirmed, 


Patrick  J.  O'Hare  t.  City  of  Chicago. 

Gen.  No.  12^57. 

1.  Obdinaxce — w%en  prima  facie  valid.  The  dty  council  has 
power  to  adopt  a  dram-shop  ordinance  which  in  addition  to  a  fine 
r>rovides  as  an  additional  punishment  that  a  person  convicted  of  its 
violation  shall  have  his  license  revoked  and  shall  not  he  permitted 
for  a  period  of  two  years  again  to  obtain  such  a  license. 

Prosecution  for  violation  of  dram-shop  ordinance.  Appeal  from 
the  Criminal  Court  of  Cook  County;  the  Hon.  Arthur  H.  Chetlain, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,   1906.    AfBrmed.    Opinion  filed  March   6,   1906. 

Statement  by  the  Court.  Appellant  was  prosecuted  be- 
fore a  justice  of  the  peace  for  unlawfully  maintaining  and 
conducting  a  dram-shop  or  place  where  intoxicating  liquors 
were  sold,  in  alleged  violation  of  section  one  of  "An  Ordi- 
nance for  revising  and  consolidating  the  ordinances  of  the 
City  of  Chicago,"  enacted  December  9,  1901.  A  jury  of  six 
men  returned  a  verdict  of  not  guilty.  The  case  was  then 
taken  to  the  Criminal  Court.  The  abstract  is  not  carefully 
made.  It  fails  to  show  the  judgment  appealed  from,  but  it 
appears  from  what  purports  to  be  the  bill  of  exceptions  that  a 
jury  found  appellant  guilty  and  assessed  a  penalty  of  ten 
dollars,  and  that  the  court  "gave  judgment  on  the  verdict 
against  the  defendant."  Appellant  was  allowed  an  appeal  to 
this  court  and  filed  an  appeal  bond. 

Section  one  of  the  ordinance  introduced  in  evidence  and 
under  which  this  proceeding  was  had  provides,  "that  no 
person  *  *  *  operating,  maintaining  or  conducting  a 
saloon,  dram-shop  or  other  place  in  which  *  *  *  in- 
toxicating liquors  are  sold  or  given  away  shall  establish  or 
maintain  in  connection  with  such  saloon,  dram-shop  or  other 
place,  either  as  a  part  thereof  or  as  an  adjunct  thereto,  any 
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wine  room  or  private  apartment,  the  interior  of  which  is  shut 
off  from  the  general  public  view  by  doors,  curtains,  screens, 
partitions  or  other  device  of  any  kind  whatsoever."  Section  2 
prohibits  any  one  from  conducting  a  restaurant  or  victualling 
place  to  serve  or  permit  to  be  served  any  intoxicating  liquor 
in  any  private  apartment  maintained  as  an  adjunct  to  such 
restaurant  to  any  number  of  persons  less  than  four  unless  all 
of  such  smaller  number  be  of  the  same  sex.  Section  3  pro- 
vides penalties  for  violation  of  the  preceding  sections,  namely 
a  fine  not  less  than  $10  nor  more  than  $100  for  each  offense, 
and  further  provides  as  follows :  "In  addition  to  the  penalty 
above  fixed  such  person  or  corporation  shall  have  his,  her  or 
its  license  revoked,  and  shall  not  be  permitted  to  again  ob- 
tain a  license  to  operate,  conduct  or  maintain  a  saloon, 
dram-shop,  restaurant,  cafe,  dining  room,  ordinary  or  victu- 
alling place,  or  any  other  place  at  or  in  which  malt,  vinous 
or  intoxicating  liquors  are  sold,  given  away  or  otherwise 
dealt  in  within  the  limits  of  the  city  of  Chicago  for  a  period 
of  two  years  from  and  after  the  date  of  the  conviction  of  any 
such  person  or  corporation  of  the  violation  of  any  of  the  pro- . 
visions  hereof.'' 

M.  R.  Harris,  for  appellant. 

Howard  S.  Taylor  and  James  Donahue,  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

It  appears  from  the  evidence  that  appellant  maintained 
dining  rooms  on  the  second  floor  of  the  building  on  the  first 
floor  of  which  he  conducted  a  saloon  in  which  intoxicating 
liquors  were  sold.  About  8  o'clock  in  the  evening  of  October 
23,  1903,  three  men  and  two  women  entered  by  a  stairway 
in  the  rear  of  appellant's  place  of  business  and  proceeded  to 
the  dining  roomp  on  the  second  floor.  One  of  the  men  ac- 
companied by  one  of  the  women  went  into  one  room  and 
another  man  and  woman  entered  another  room.  These  rooms 
w^ere  in  size  about  ten  by  ten  or  twelve  feet  and  were  fur- 
nished with  two  or  four  chairs  and  a  small  round  table.  In 
one  of  the  rooms  the  occupants  ordered  a  drink  of  whiskey 
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and  a  bottle  of  beer  which  waa  supplied  by  a  colored  waiter 
and  was  drank.  When  the  waiter  went  out  he  closed  the 
door.  The  colored  waiter  was  answering  and  serving  orders 
in  both  rooms.  He  went  back  and  forth  between  the  saloon 
down-stairs  and  the  dining  rooms  above.  In  the  room  oc- 
cupied by  the  second  couple  were  two  chairs  and  a  small 
table.  There  also  liquor  was  served  by  the  colored  waiter, 
but  it  was  only  tasted,  not  drank.  The  visitors  to  the  place 
were  apparently  acting  the  part  of  detectives.  At  the  con- 
clusion of  the  evidence  in  behalf  of  the  city,  appellant's  at- 
torney moved  the  court  to  instruct  the  jury  to  find  a  verdict 
in  favor  of  the  defendant.     The  court  denied  the  motion. 

Evidence  was  then  introduced  in  behalf  of  appellant  tend- 
ing to  show  that  an  ordinary  restaurant  was  conducted  on 
the  second  floor,  the  entrance  to  which,  front  and  rear,  are 
separate  from  the  saloon.  Appellant  himself  testified  that 
he  had  no  wine  rooms  as  a  part  of  his  saloon  nor  as  an  ad- 
junct thereto.  There  is,  however,  no  material  controversy 
over  the  facts.  One  of  appellant's  witnesses  admits  that 
drinks  had  been  served  to  him  and  a  party  with  him  com- 
posed of  both  sexes  in  one  of  these  rooms.  The  dining 
rooms,  eight  in  number,  on  the  second  floor  were  conducted 
by  appellant,  who  conducted  also  the  saloon  below,  and  it  is 
clear  that  drinks  from  the  saloon  were  furnished  to  patrons 
of  the  cafe  or  restaurant,  whether  such  patrons  ordered  any- 
thing to  eat  from  the  restaurant  or  not.  The  evidence  tends 
to  show  that  the  rooms  on  the  second  floor  were  in  part  at 
least  maintained  as  wine  rooms  or  private  apartments  used 
for  such  purpose,  which  were  shut  off  by  doors  from  the 
view  of  the  general  public,  and  that  appellant  permitted 
intoxicating  liquors  to  be  served  in  such  private  apartments 
maintained  as  a  part  of  the  restaurant  to  persons  less  than 
four  in  number  and  of  different  sexes,  in  violation  of  the 
ordinance 

It  is  contended  that  the  ordinance  is  invalid  and  that  it 
was  error  therefore  to  permit  ita  introduction  over  appellant's 
objection.  This  contention  is  based  upon  the  provisions  of 
section  62,  paragraph  96,  art  5,  chap.  24  E,  S.,  granting  to 
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city  councils  the  power  to  pass  all  ordinances,  rules  and 
regulations  proper  or  necessary  to  carry  into  effect  the  powers 
granted  to  cities  or  villages,  with  such  fines  and  penalties  as 
the  city  council  shall  deem  proper,  provided  no  fine  or  pen- 
alty shall  exceed  $200  and  no  punishment  shall  exceed  six 
months  in  jail.  It  is  said  that  this  provision  of  the  stat- 
ute "leaves  it  free  from  douht  that  penalties  by  the  way  of 
fine,  was  the  mode  intended  to  compel  an  observance  of 
ordinances  restricting,  prohibiting  and  regulating  the  sale  of 
intoxicating  liquors.^'  City  of  Pekin  v.  Smelzel,  21  111.,, 
464-468.  The  charter  piovision  of  which  this  was  said  in 
1859  was  very  different  from  that  above  referred  to.  It  is 
claimed,  however,  that  the  ordinance  in  controversy  is  void, 
in  that  it  provides  in  addition  to  the  penalty  by  fine  to  be 
imposed  upon  conviction  for  its  violation,  that  the  person  or 
corporation  so  convicted  shall  have  his>  her  or  its  license  re- 
voked and  shall  not  be  permitted  to  again  obtain  a  license  to 
keep  a  saloon,  dram-shop  or  restaurant,  etc.,  within  the  city 
limits  for  two  years  after  such  conviction.  The  same  section 
of  the  statute  confers  (paragraph  4,  sec.  62,  art  V,  chap.  24) 
upon  the  city  council  the  power  "To  fix  the  amount,  terms 
and  manner  of  issuing  and  revoking  licenses ;"  and  by  para- 
graph 46  the  city  council  is  empowered  "to  license,  regulate 
and  prohibit  the  selling  or  giving  away  of  any  intoxicating 
liquors,"  etc.  It  is  apparent  therefore  that  the  power  to 
prescribe  the  manner  of  revoking  licenses  is  specially  con- 
ferred upon  the  city  council  by  the  same  section  relied  on  by 
appellant's  attorney,  prescribing  the  nature  and  amount  of 
the  fine  or  penalty  and  the  term  of  imprisonment  which  tho 
city  council  may  impose  to  carry  into  effect  the  powers 
granted  to  cities  and  villages.  The  provision  for  revocation 
of  licenses  here  called  in  question  is  strictly  within  the  power 
given  by  said  paragraph  4.  It  may  be  enforced  by  officers  of 
the  city  charged  wnth  such  duty.  Such  revocation  is  "in  ad- 
dition to  the  penalty*'  fixed  by  the  ordinance  and  a  conse- 
quence of  conviction,  not  a  part  of  the  penalty  to  be  assessed 
by  the  jury.  Ballentine  v.  State,  48  Ark.,  45-49.  We  are 
of  opinion  that  the  ordinance  in  question  is  a  valid  exercise  by 
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the  city  council  of  the  powers  granted.  Among  cases  which 
support  these  views  are  Wiggins  v.  City  of  Chicago,  68  HI., 
372-378;  Schwucbow  v.  The  City  of  Chicago,  68  111.,  444- 
447 ;  Launder  v.  City,  111  111.,  291-295 ;  The  People  ex  rel. 
Morrison  v.  Creigier,  138  111.,  401. 

Objection  is  made  to  the  first  instruction  in  that  it  told 
the  jury  if  they  believed  from  the  evidence  that  appellant 
maintained  at  the  time  and  place  referred  to  as  an  adjunct 
to  his  dram-shop  "any  wine  room  or  private  apartment"  shut 
off  from  general  public  view  he  should  be  found  guilty. 
While  a  close  analysis  may  find  fault  with  the  words  "pri- 
vate apartment"  as  used  in  the  ordinance  and  in  the  instruc- 
tion, it  is  apparent  from  the  connection  that  the  words  are 
intended  to  include  private  apartments  of  the  nature  of  wine 
rooms,  and  there  is  no  reason  to  suppose  that  the  jury  were 
misled  thereby.  It  is  apparent  from  what  we  have  said  that 
we  do  not  deem  it  error  to  have  refused  to  instruct  the  jury 
to  find  the  defendant  not  guilty. 

We  have  considered  the  other  objections  urged,  but  find 
no  material  error  in  the  record.  The  judgment  of  the 
Criminal  Court  will  therefore  be  aflSrmed. 

Affirmed. 


Henry  M.  Omensky  v.  Lonls  Gleske,  et  al. 

Gen.  No.  12,046. 

1.  PsEPoxDERANCE  OF  Evn)ENCE — What  does  fiot  fail  to  establish. 
The  fact  that  there  are  but  two  witnesses  to  an  issne  and  they 
contradict  each  other,  does  not  necessarily  fail  to  establish  a  pre- 
ponderance of  the  evidence  for  the  plalntifT. 

2.  iNSTBUcnoNS — when  alleged  error  in,  cannot  he  urged  on 
appeal.  Objections  to  instructions  cannot  be  urged  upon  appeal 
where  such  objections  are  not  specifically  pointed  out. 

Action  conunenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Charles  M.  Walker,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1904.  Affirmed. 
Opinion  filed  July  17,  1905.    Rehearing  denied  October  3,  1905. 
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J.  Julius  Neigeb,  for  appellant. 
No  appearance  for  appellee. 

Mb.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  in  favor  of  appellees 
and  against  appellant  for  the  sum  of  $70.55,  rendered  on 
appeal  from  the  judgment  of  a  justice  of  the  peace.  Tlie 
appellees  sued  appellant  for  milk  claimed  by  them  to  have 
been  delivered  to  Mike  Omensky,  appellant's  brother,  by  ap- 
pellant's request  and  his  undertaking  to  pay  appellees  there- 
for. Joseph  Tomisky,  one  of  the  appellees,  and  the  appel- 
lant, were  the  only  witnesses.  Joseph  Tomisky  testified,  in 
substance,  that  Mike  Omensky  introduced  him  to  appellant 
at  the  latter's  saloon,  in  May,  1901,  and  appellant  asked  him 
if  he  could  supply  Mike  with  milk  for  the  balance  of  the 
season,  and  he  told  him  he  thought  he  could,  that  appellees 
had  the  milk,  if  they  could  get  suitable  security,  and  appel- 
lant said  that  he  was  in  business  there  and  thought  he  was 
responsible  and  good  enough  for  a  month's  milk,  and  told 
witness  to  let  Mike  have  the  milk  from  day  to  day,  and  to 
come  to  his,  appellant's  place,  at  the  end  of  each  month  and 
he,  appellant,  would  see  that  he  got  his  pay  for  it.  Witness 
testified  that  appellant  paid  him  for  the  June  and -July  milk, 
but  did  not  pay  him  for  93  cans  delivered  to  Mike  in  August, 
that  there  was  some  complaint  about  the  August  milk,  and 
appellant  said  he  wanted  to  see  Mike  before  he  paid  the  ac- 
count and  refused  to  pay  it. 

There  is  no  contest  as  to  the  amount  of  the  August  milk, 
or  its  delivery,  or  the  value  of  it. 

Appellant  denied  positively  that  he  told  Tomisky  to  let 
Mike  have  milk  from  day  to  day  and  to  come  to  him  for 
his  pay,  and  never  ordered  him  to  ship  milk  to  or  supply  his 
brother  with  milk. 

Appellant's  counsel  contends  that  as  there  was  a  direct 
contradiction  between  the  witnesses,  as  to  any  agreement  of 
appellant  to  pay  for  the  milk,  the  appellees  did  not  prove 
their  case  by  a  preponderance  of  evidence  and  there  can  be 
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no  recover}'.  We  do  not  understand  the  law  to  be,  that  where 
there  are  only  two  witnesses  and  they  contradict  each  other 
directly,  as  to  vital  facts,  it  necessarily  follows  that  there  is 
not  a  preponderance  of  evidence  for  the  plaintiff.  On  the 
contrary,  we  understand  the  law  to  be,  as  stated  in  the  first 
instruction  given  by  the  court  at  the  instance  of  the  appellees, 
namely,  that  wiiile  the  plaintiff  must  prove  his  case  by  a  pre- 
ponderance of  the  evidence,  such  preponderance  is  not  de- 
termined alone  by  the  number  of  witnesses  testifying.  The 
jury  are  the  judges  of  the  credibility  of  the  witnesses  who 
testify  in  their  presence  and  hearing,  and  of  the.  probability 
or  the  reverse  of  their  testimony,  and  obviously  may  credit 
the  testimony  of  one  and  discredit  that  of  the  other.  It  ap- 
pears from  the  evidence  that  appellees  had  been  shipping 
milk  to  Mike  Omensky,  who  apparently  was  in  the  milk  busi- 
ness, for  cash,  and  who  wanted  to  buy  by  the  month  on 
credit,  and  that  Tomisky  was  unwilling  to  let  him  have 
milk  without  the  cash,  on  his  own  responsibility.  Hence 
Mike  took  Tomisky  to  appellant.  Under  these  circumstances 
there  is  certainly  nothing  improbable  in  appellant  having 
told  Tomisky  to  let  his  brother  have  the  milk  and  he,  ap- 
pellant, would  pay  for  it.  We  think,  too,  that  the  circum- 
stance that  appellant  actually  paid  for  the  milk  delivered  to 
his  brother  in  the  months  of  June  and  July,  is  corroborative 
of  Tomisky's  testimony.  Appellant  admits  having  paid  for 
those  months,  but  says  he  paid  his  brother's  money.  But 
why  did  Tomisky  apply  to  him  for  pa,\Tnent,  instead  of  to 
his  brother  ?  Mike,  who  was  present  when  the  conversation 
occurred  between  appellant  and  Tomisky,  was  not  called  ^s 
a  witness,  nor  his  absence  accounted  for.  Naturally,  appel- 
lant, his  brother,  would  be  expected  to  call  him.  Why  ap- 
pellees would  not  wish  to  call  him  we  think  obvious. 

In  Peaslee  v.  Glass,  61  111.,  94,  Glass  was  the  plaintiff 
and  Peaslee  the  defendant.  The  testimony  of  Glass  was 
directly  contradicted  by  Peaslee  and  Peaslee's  testimony  was^ 
corroborated  by  that  of  another  witness.  Held,  that  the 
plaintiff  could  not  recover.  The  court,  commenting  on  a 
case  where  a  plaintiff  and  defendant  are  the  only  witnesses, 
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and  the  plaintiff  recovers,  say:  ^^ Without  saying  that  this 
court  would  set  aside  a  verclict  for  the  plaintiff,  rendered 
in  such  cases,  on  the  ground  alone  that  it  was  not  sustained 
by  the  evidence,  we  must  set  aside  one  resting  only  upon  the 
evidence  of  the  plaintiff  when  that  is  contradicted  not  only 
by  the  defendant,  but  also  by  another  witness,  and  there  are 
no  elements  of  probability  to  turn  the  scale," 

In  Durant  v.  Eogers,  71  111.,  122,  cited  .by  counsel  for 
appellant,  three  judges  dissented. 

Authorities  are  cited  in  regard  to  books  of  account  as  evi- 
dence, for  what  purpose  we  cannot  perceive,  as  no  books 
were  put  in  evidence. 

Appellant's  counsel  assigns  as  error  the  refusal  of  certain 
instructions  asked  by  appellant,  but  the  instructions  are  not 
argued.  It  is  merely  stated,  in  substance,  in  the  printed 
argument  of  counsel,  that  the  instructions  should  have  been 
given,  without  any  attempt  to  point  out,  in  any  way,  errors 
in  them,  or  how  appellant  was  prejudiced,  if  at  all,  by  their 
refusal.  It  is  well  settled  that  objections  not  relied  on  in 
argument  must  be  deemed  waived.  Gordon  v.  Commis- 
sioners, 169  IlL,  510;  Inter-State  B'g  &  L.  Ass'n  v.  Ayers, 
71  111.  App.,  529,  541,  and  cases  cited.  An  objection 
merely  stated  and  not  argued  can  hardly  be  said  to  be  relied 
on.  In  City  of  Chicago  v.  Spoor,  91  111.  App.,  472,  the 
court  say:  "It  is  not  enough  for  counsel  to  say  in  his  brief 
that  the  court  erred  in  giving  a  specific  instruction,  or  in 
the  admission  or  exclusion  of  certain  evidence,  or  that  the 
judgment  is  excessive,  or  that  the  court  should  have  sus- 
tained a  motion  for  a  new  trial;  but  he  should  show  how 
or  in  what  way  the  particular  ruling  of  the  court  was  er- 
roneous." On  such  general  objection  as  is  made  in  the  case, 
we  decline  to  examine  critically  each  of  the  nine  refused 
instructions  for  the  purpose  of  ascertaining  whether  it  is 
or  not  materially  erroneous. 

The  judgment  will  be  aflSrmed. 

Affirmed. 
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John  C.  Sehnmacher,  et  aL,  t«  Wtlliam  H.  Wolf. 
Gen.  Ho.  ttjm. 

1.  Fi:!7Di!7Gs  OF  CHANCELLOR — whcn  uot  disturbed.  The  findings 
of  the  chancellor  upon  questions  of  fact  will  not  be  disturbed 
unless  clearly  and  manifestly  against  the  preponderance  of  the 
evidence. 

2.  Payment — when  made  at  payoffs  risk.  The  person  obligated 
to  pay  a  note  secured  by  mortgage  makes  payment  thereof  at  his 
own  risk  where  he  makes  such  payment  without  seeing  the  note. 

3.  Homestead  loan  assoctation — what^  notice  to.  Notice  to  the 
secretary  of  a  homestead  loan  association  is  in  law  notice  to  such 
association. 

4.  £<QUiTABLE  assignee — to  toHom  required  to  give  notice  of  rights 
under  trust  deed.  The  rule  requiring  notice  to  be  given  by  the 
assignee  of  a  mortgage  does  not  require  it  to  be  given  to  third 
persons  unknown  to  the  assignee,  but  only  to  the  mortgagor. 

5.  Subrogation — when   doctrine   of,   cannot   be  invoked,    A   de-  . 
fendant  who  has  not  by  answer  or  cross-bill  claimed  the  benefit  of 
the  doctrine  of  subrogation  and  who  has  not  by  assignment  of  error 
called  in  question  the  failure  to  apply  such  doctrine,  cannot  on 
appeal  assert  the  right  to  the  application  thereof  in  his  favor. 

Foreclosure  proceeding.  Appeal  from  the  Superior  Court  of  Ck)ok 
County;  the  Hon.  Marcus  Kavanagh,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1904.  Affirmed.  Opinion  filed  Oc- 
tober 16.  1905. 

Georgb  W.  Hess,  for  appellants. 
J.  G.  Grossbekg,  for  appellee. 

Mb.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

October  20,  1903,  appellee  filed  a  bill  against  the  Abraham 
Lincoln  Building,  Loan  and  Homestead  Association,  Mollie 
Schumacher,  John  C.  Schumacher,  ^Maude  E.  Hennan, 
Minna  Paulsmeir  and  others  to  procure  the  release  of  a 
trust  deed,  alleged  to  have  been  fraudulently  executed,  can- 
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celled  and  set  aside,  and  for  a  foreclosure  of  the  trust  deed. 
The  Abraham  Lincoln  etc.  Association,  John  C.  Schumacher 
an(i  Maude  E.  Hennan  answered  the  bill,  and  Mollie  Schu- 
macher, by  leave  of  court,  adopted  their  answer,  and  replica- 
tions were  filed  to  the  answers. 

March .  11,  1904,  appellee  filed  a  supplemental  bill,  al- 
leging, in  substance,  that  since  the  filing  of  the  bill  an  interest 
note  or  coupon  fell  due.  The  cause  was  heard  on  the  plead- 
ings and  on  evidence  produced  in  open  court,  and  a  decree 
was  rendered  substantially  in  accordance  with  the  prayer  of 
the  bill,  from  which  the  Abraham  Lincoln  etc.  Ass'n,  John 
C.  and  Mollie  Schumacher  and  Maude  Hennan  appealed. 

Charles  C.  Schumacher,  who  died  May  3,  1903,  before 
the  filing  of  the  bill,  John  C.  Schumacher  and  Henry  Schu- 
macher were  brothers,  Mollie  Schumacher  is  the  wife  of 
John  C.  Schumacher,  and  Maude  Hennan  is  the  daughter 
of  John  C.  and  Mollie  Schumacher.  John  C.  Schumacher 
was,  at  the  time  of  the  transactions  hereinafter  mentioned, 
the  owner  of  90  shares  of  stock  in  the  Abraham  Lincoln  etc. 
Ass'n,  and  his  brother  Henry  was  his  clerk  and  was  also 
his  assistant  in  the  secretaryship.  Humboldt  von  Horn, 
against  whom  the  bill  was  taken  as  confessed,  was  the  at- 
torney of  the  Abraham  Lincoln  etc.  Association,  and  an  in- 
timate friend  of  John  C.  Schumacher.  A  knowledge  of  these 
relations  is  necessary  to  an  intelligent  understanding  of  the 
case. 

May  5,  1892,  Humboldt  von  Horn  executed  his  promissory 
note  for  the  sum  of  $900,  payable  to  his  own  order  three 
years  after  the  date  thereof,  with  interest  at  the  rate  of 
seven  per  cent  per  annum,  payable  semi-annually,  and  also 
executed  six  like  promissory  notes  for  the  semi-annual  in- 
terest. To  secure  the  indebtedness  so  evidenced  von  Horn 
executed  to  Charles  C.  Schumacher  a  trust  deed  of  lots  5  to 
10,  both  inclusive,  in  block  46  in  Schumacher  &  Graedinger's 
Addition  to  Chicago,  in  Cook  county,  Hlinois.  Von  Horn 
endorsed  the  notes  and  delivered  them  and  the  trust  dcH^d 
to  Charles  C.  Schumacher,  the  trustee.  The  trust  deed  was 
recorded   May    11,    1892.     John   C.    Schumacher   was   the 
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owner  of  the  premises  described  in  the  trust  deed,  and  the 
mere  naked  legal  title  was  vested  in  von  Horn  for  John  C. 
Schumacher's  convenience.  It  is  admitted  by  appellants' 
counsel  that,  apparently,  the  legal  title  was  vested  in  von 
Horn  for  the  purpose  of  procuring  the  loan  of  $900  from 
his  brother  Charles,  and  by  John  C.  himself;  that  von  Horn, 
had  nothing  to  do  with  the  transaction  except  as  his  friend. 
The  premises,  at  the  time  of  the  execution  of  the  trust  deed, 
were  subject  to  a  prior  mortgage  to  one  Simpson  Dunlap  to 
secure  payment  of  $l,23l).  ^Shortly  after  the  execution  of 
the  notes  and  trust  deed  by  von  Horn,  they  were  sold  by 
Charles  C.  Schumacher  to  appellee  Wolf.  This  is  ad- 
mitted by  appellants'  counsel  in  his  argument.  May 
4,  1901,  von  Horn  executed  an  agreement  extending  the 
time  of  payment  of  the  principal  note  three  years,  or  until 
May  5,  1904,  and  at  the  same  time  executed  six  promissory 
notes  for  $27  each,  payable  semi-annually,  for  the  semi- 
annual interest,  at  the  rate  of  six  per  cent,  per  annum,  to 
fall  due  after  the  date  of  the  extension. 

Charles  C.  Schumacher,  March  5,  1902,  executed  a  re- 
lease to  Humboldt  von  Horn  of  the  trust  deed,  which  re- 
lease was  recorded  March  18,  1902.  May  9,  1892,  von 
Horn  conveyed  by  warranty  deed  the  premises  in  question 
to  MoUie  Schumacher,  the  wife  of  John  C.  Schumacher, 
which  deed  was  recorded  June  14,  1894.  August  15, 
1902,  MoUie  and  John  C.  Schumacher  quit-claimed  lots  5 
and  6  in  question  to  von  Horn,  and  the  latter,  August  18, 
1902,  quit-claimed  the  same  lots  to  Maude  E.  Hennan,  the 
daughter  of  MoUie  and  John  C.  Schumacher.  There  was 
no  consideration  for  either  quit-claim.  February  27,  1902, 
MoUie  and  John  C.  Schumacher  executed  a  trust  deed  to 
August  F.  Schultz  as  trustee,  conveying  lots  7,  8,  9^  and 
10  in  question,  expressed  to  be  to  secure  an  agreement  with 
the  Abraham  Lincoln  Loan  and  Homestead  Association, 
wherein  said  John  C.  Schumacher  acknowledges  that  he 
has  borrowed  from  said  Association  the  sum  of  $6,000,  and 
agrees  to  pay  the  same  according  to  the  rules  of  the  Asso- 
ciation, 
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It  is  not  contended  that  the  decree  is  not  sustained  by 
the  findings  of  the  court,  but  that  the  decree  is  erroneous  in 
finding  the  lien  of  the  trust  deed  from  Mollie  Schumacher 
and  her  husband  to  August  F.  Schultz  subordinate  to  that  of 
the  tinist  deed  from  von  Horn  to  Charles  C.  Schumacher, 
purchased  by  appellee  Wolf. 

There  can  be  no  doubt,  on  the  evidence,  that  the  release 
of  the  last  mentioned  trust  deed  by  Charles  C.  Schumacher, 
the  trustee,  March  5,  1902,  was  fraudulent,  as  the  said 
Charles,  at  said  date,  must  have  known  that  he  had  trans- 
ferred the  note  and  trust  deed  to  appellee.  The  court,  in  the 
decree  finds  that  Charles  C.  Schumacher  fraudulently, 
and  without  authority,  released  the  trust  deed,  and  that  the 
Abraham  Lincoln  etc.  Association  had  notice  of  this.  It 
does  not  appear  from  the  evidence  that  appellee  Wolf  gave 
notice  either  to  von  Horn  or  John  C.  Schumacher  that  he 
had  purchased  the  note  and  trust  deed,  and  it  is  not  claimed 
on  his  behalf  that  he  gave  such  notice.  Therefore,  appel- 
lants' counsel  contends,  on  the  authority  of  Otis  v.  Cummings, 
31  111.,  183,  and  other  cases  following  that  case,  that  ap- 
pellee's lien  must  be  subordinated  to  that  of  the  Associa- 
tion. This,  however,  does  not  follow.  The  object  of  notice 
is  to  inform  the  party  notified,  and  if  the  information  is 
obtained  in  any  way  other  than  by  formal  notice,  the  ob- 
ject of  notice  is  attained.  Charles  C.  Schumacher  and 
John  C.  Schumacher  were  brothers,  and  were  in  partner- 
ship from  1871  till  1888,  and  after  the  last  date  and* up 
to  1892,  John  C.  had  dealings  with  Charles  other  than  the 
one  in  question.  He  was  familiar  with  Charles'  business, 
knew  that  it  was  largely  the  brokerage  business,  and  that 
he  made  investments  for  clients  and  customers,  and  sold 
papers.  The  following  question  was  asked  him  and  an- 
swer given:  Q.  "Was  there  anything  different  about  this 
loan  from  any  other  loan  that  he  made,  that  would  lead 
you  to  the  belief  that  this  special  money  was  his  money  ? " 
A.  "None  whatever;  my  presumption  would  be,  that  he 
would  make  the  loan  and  sell  the  paper,  if  he  sold  it  at  all.'' 
The  principal  note,  which  John  C.   Schumacher  claims 
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he  paid  at  Charles  C.'s  oflSce,  when  he  got  the  release,  was 
not  at  that  office.  Wolf  testified  that  he  kept  it  at  his 
house,  and  this  is  uncontradicted.  John  C.  Schumacher 
substantially  admits  that  he  did  not  inquire  for  or  see  the 
note  when  he  claims  he  paid  it,  and  that  he  had  not  seen  it 
up  to  the  time  of  the  hearing.  Q.  "It  woujd  not  have  been 
much  trouble,  right  there  at  Charles'  office,  when  you  paid 
the  money  to  him,  to  have  gotten  the  note,  would  it?"  A. 
"It  would  not  have  been  any  trouble,  but  I  never  thought 
of  doing  it.     I  never  had  occasion  before  to  do  it." 

There  was  no  evidence  that  John  C.  Schumacher  ever  saw 
the  trust  deed  after  its  delivery  to  his  brother  Charles.  The 
evidence  tends  to  prove  the  contrary.  Appellee  Wolf  pro- 
duced at  the  hearing  the  trust  deed,  two  interest  notes,  exe- 
cuted May  4,  1901,  when  the  extension  agreement  was 
made,  the  extension  agreement,  and  the  principal  note,  and 
testified  that  he  got  those  papers  when  they  were  made, 
and  that  they  had  never  been  out  of  his  possession.  This 
evidence  is  uncontradicted.  Wolf  also  testified  that  he  al- 
ways got  the  interest,  at  Charles'  office,  fronu  Henry  Schu- 
macher, and  John  C.  testified  that  Henry  was  a  clerk  in 
Charles'  office  and  represented  Charles  when  he  was  not 
around.  Wolf  testified  that  Henry  Schumacher  paid  the 
interest  to  him  for  the  last  time  in  November,  1902,  and 
that  May,  1903,  John  C.  Schumacher  paid  him  the  inter- 
est. Henry  Schumacher  produced  a  certain  account  book 
of  his  brother  Charles  and  testified  that,  from  inspection 
of  it,  he  would  say  that  the  last  payment  of  interest  was 
December  1,  1902,  thus  substantially  corroborating  Wolf. 
It  is  to  be  observed  also  that  the  semi-annual  interest  fell 
due. in  the  months  of  May  and  November.  Thus  we  have 
Henry  Schumacher,  brother  and  clerk  of  and  representing 
Charles,  paying  interest  to  appellee  about  eight  months  after 
the  execution  of  the  release,  and  John  C.  Schumacher  doing 
likewise  about  fourteen  months  after  the  execution  of  the 
release. 

Wolf  was  never  notified  that  his  note  was  paid,  although 
Charles  C.  Schumacher's  books  show  a  credit  to  him  March 


86  Appellate  Courts  of  Illinois. 

Vol.  125.]  Schumacher  v.  Wolf. 

6,  1905,  of  $927,  and  the  evidence  shows  that  the  principal 
note  and  some  of  the  interest  notes  have  not  been  paid,  and 
that  Wolf  never  knew  of  the  release  nntil  June,  1903. 

Summarizing,  the  evidence  discloses  these  facts:  Charles 
C.  Schumacher  released  the  trust  deed,  well  knowing  that 
appellee  Wolf  was  the  owner  and  in  possession  of  the  prin- 
cipal note  and  the  unpaid  interest  notes.  John  C.  Schu- 
macher was  familiar  with  the  business  of  his  brother  Charles 
and  knew  that  he  sold  securities,  and  his  presumption  was 
that,  ordinarily,  he  -would  sell  the  note  and  trust  deed  in 
question.  He  did  not  see,  nor  did  he  request  to  see,  nor 
did  he  inquire  about  the  said  note  or  trust  deed.  Eight 
months  after  the  execution  of  the  release  Henry  Schu- 
macher, clerk  and  representative  of  Charles,  in  the  latter's 
business,  paid  appellee  Wolf  the  semi-annual  interest  then 
due  on  the  note.  Fourteen  months  after  the  execution  of  the 
release,  the  appellant,  John  C.  Schumacher,  paid  appellee 
Wolf  the  semi-annual  interest  then  about  due.  On  this 
state  of  facts,  the  learned  chancellor  was  asked  by  appellants 
to  believe  that  John  C.  Schumacher,  in  good  faith,  paid  the 
principal  note  and  all  interest  due  thereupon,  believing  that 
his  brother  Charles  was  the  owner  of  the  note.  To  believe 
this  seems  to  have  overtaxed  the  credulity  of  the  learned 
chancellor.  In  Hess  v.  Killebrew,  209  111.,  193,  200,  the 
court  say:  "Where  the  trial  court,  in  a  trial  without  a 
jury,  has  had  an  opportunity  of  seeing  the  witnesses  and 
of  hearing  their  testimony  as  it  is  delivered  orally,  the  find- 
ings of  such  court  upon  mere  questions  of  fact,  when  the 
testimony  is  conflicting,  will  not  ordinarily  be  disturbed,  on 
appeal,  unless  such  findings  are  clearly  and  manifestly 
against  the  preponderance  of  the  evidence.  Lane  v.  Les- 
ser, 135  111.,  567;  Burgett  v.  Osborne,  172  id.,  227;  De- 
laney  v.  Delaney,  175  id.,  187;  Phelan  v.  Ilyland,  197  id., 
395." 

We  cannot  say  that  the  finding  of  the  court  that  John  C. 
Schumacher  knew  that  the  note  had  been  assigned  by  his 
brother  Charles,  is  manifestly  against  the  weight  of  the 
evidence.     On  the  contrary,   we  think  the  court's   finding 
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amply  sustained  by  the  facts  proven.  John  C.  Schumacher 
did  not  testify  that  he  believed  the  note  had  not  been  as- 
signed when  he  claims  to  have  paid  it.  He  was  questioned 
and  answered  as  follows:  Q.  "As  a  matter  of  fact,  you 
Tinderstood  your  brother  was  doing  a  brokerage  business?'^ 
A.  "Yes,  sir."  Q.  "And  was  not  loaning  his  own  money  ?" 
A.  "Well,  he  loaned  his  own  money  so  far  as  I  knew,  and 
then  sold  the  papers  afterwards.  Whether  he  owned  this 
paper  I  did  not  know/* 

If,  as  John  C.  Schumacher  claims,  he  paid  the  note  at 
the  time  he  received  the  release,  without  seeing  the  note, 
which  last  the  evidence  shows  and  he  admits,  he  paid  it 
with  notice  that  Charles  C.  Schumacher  had  no  authority 
to  receive  payment  of  it.  Fortune  v.  Stockton,  182  111., 
454,  462.  The  court  found  that  "at  the  time  of  the  execution, 
delivery  and  recording  of  the  release  aforesaid,  said  As- 
sociation had  notice  that  the  note  of  Humboldt  von  Horn, 
secured  by  trust  deed  of  May  5,  1892,  was  unpaid  and  un- 
cancelled, and  that  said  release  deed  was  executed  and  re- 
corded without  authority,  on  the  part  of  said  Charles  C. 
Schumacher,  and  without  authority  from  the  complainant, 
William  H.  Wolf,  and  was  in  fraud  of  the  latter's  rights 
and  equities." 

A  corporation  is  a  mere  political  entity,  bodiless  and  soul- 
less, and  can  only  act,  receive  notice  or  know  by  or  through 
its  agents  or  officers,  and  the  knowledge  of  John  C.  Schu- 
macher, the  secretary  of  the  appellant,  was,  in  law,  the 
knowledge  of  the  Association.  Inter-State  B'g  &  L.  Ass'n 
V.  Ayer,  177  111.,  9.  But  it  was  only  necessary  that  John 
C.  Schumacher,  himself,  should  have  noti<;e  of  the  assign- 
ment. He  was  the  real  owner  of  the  lots  and  must,  in 
equity,  be  regarded  as  the  grantor  in  the  trust  deed,  and 
the  rule  requiring  notice  to  be  given  by  the  equitable  as- 
signee of  a  mortgage  does  not  require  it  to  be  given  to  third 
persons  unknown  to  the  assignee,  but  only  to  the  mortgagor. 
Schultz  V.  Sroelowitz,  191  111.,  249. 

At  the  time  of  the  assignment  to  appellee  Wolf,  the  Abra- 
ham Lincoln  etc.  Association  had  no  interest  in  the  prem- 
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ises.  John  C.  Schumacher  testified,  in  substance,  that .  he 
applied  to  the  appellant,  the  Building  and  Loan  Associa- 
tion, for  a  loan  of  $6,000,  and  obtained  the  loan,  and  that 
the  money  which  he  claims  he  paid  to  his  brother  Charles, 
when  he  obtained  the  release,  and  the  balance  due  on  the 
prior  Dunlop  encumbrance  was  paid  from  the  proceeds  of 
the  loan,  and  he  only  received  from  the  Association  the 
balance  of  the  $6,000. 

Appellants'   counsel  say  that  there  is  no  evidence  that 
John  C.  Schumacher  knew  that  von  Horn  executed  the  ex- 
tension agreement.     This  certainly,  if  true,  does  not  affect 
the  question  of  John  C/s  knowledge  of  the  assignment,  but 
we  think  it  is  not  true.     Von  Horn,  the  agent  and  trustee 
of  John  C.  Schumacher,  who  executed  the  principal  note, 
and  the  trust  deed,  executed  the  extension  agreement  and 
also  executed  and  endorsed  the  new  notes  for  the  semi-an- 
nual interest.     Wolf  testified  that  he  received  these  notes 
when  they  were  made,   and  that  all  of  tliem  which  were 
paid,  with  the  exception  of  the  one  paid  to  him  directly 
by  Jc^n  C.   Schumaclier,  were  paid  at  Charles   C.    Schu- 
macher's   oflBce   by   Henry   Schumacher,    Charles'    brother, 
clerk  and  representative.     The  first  interest  notes  were  pay- 
able semi-annually  at  the  rate  of  7  per  cent,  per  annum, 
and  therefore  were  for  $31.50  each.     The  new  series  were, 
by  the  extension  agreement,  at  the  rate  of  6  per  cent,  per  an^ 
num,  and,  therefore,  for  $27  each.     The  old  interest  notes^ 
for  $31.50  each  were  paid  at  Charles'  office  by  his  clerk, 
Henry,  and,  as  has  been  said,  some  of  the  new  ones  were 
paid  by  Henry  and  one  by  John  C.  Schumacher.     Henry 
and  John  C.  Schumacher,  as  business  men,  must  have  ob- 
served, by  the  difference  between  the  former  and  latter  rate 
of  interest,  that  there  must  have  been  some  new  agreement, 
and  the  presumption  is,  as  we  think,  that  John  C.  Schu- 
macher authorized  the  extension,  which  was  for  his  benefit. 
Lastly,    appellants'    eoimsel    contends    that,    on    the   hy- 
pothesis that  the  court  did  not  err  in  decreeing  the  fore- 
closure of  the  von  Horn  trust  deed,  the  appellant  Associa- 
tion should  have  been  subrogated  to  the  rights  of  the  holder 
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of  the  Dunlop  trust  deed.  The  Association  does  not  as- 
sert STich  right  in  its  answer,  nor  did  it  file  a  cross-bill  pray- 
ing it,  nor  is  the  failure  to  allow  it  assigned  as  error.  Un- 
der these  circumstances,  the  Association  is  not  in  a  position 
to  raise  the  question  of  its  right  to  subrogation  here.  Berry 
V.  City  of  Chicago,  192  111.,  184,  and  cases  cited. 
The  decree  will  be  affirmed. 

Affirmed. 


General  Wllmiiigton  Coal  Company  y.  Finance  Com- 
pany of  Pennsylyania. 

Gen.  No.  12,066. 

1.  CoBPOBATKm — When  need  not  comply  with  act  of  May  26,  1897. 
A  foreign  corporation  need  not  comply  with  the  act  of  May  26,  1897, 
where  the  business  done  by  it  in  this  State  was  that  of  another 
corporation  which  had  duly  complied  with  such  act 

Action  of  debt.  Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Fredbbick  A.  Smitu,  Judge,  presiding.  Heard  in  this 
c!burt  at  the  October  term,  1904.  Affirmed.  Opinion  filed  October 
16,  1905. 

EDMurn)  S.  Cxtmmings,  for  appellant. 

M.  H.  BoTTTELLE  and  Fbaitk  W.  Welch,  for  appellee. 

Mr.  PisEsiDiirG  Justice  Adams  delivered  the  opinion  of 
the  court. 

Appellee  sued  appellant  in  debt,  on  a  judgment  rendered 
in  its  favor  against  appellant  in  the  Circuit  Court  of  La- 
Crosse  county  in  the  State  of  Wisconsin,  and  recovered 
judgment  in  the  Superior  Court  for  the  sum  of  $941.56, 
from  which  judgment  this  appeal  is.  The  case  was  tried 
by  the  court,  without  a  jury,  by  agreement  of  the  parties. 
The  appellant  pleaded  nul  tiel  record^  non  debet  and  a  spe- 
cial plea,  averring,  in  substance,  that  the  plaintiff  (appellee 
here)  was  a  corporation  organized  under  the  laws  of  Penn- 
sylvania prior  to  July  1,  1897,  and  that  on  said  day  and 
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«ver  since,  it  had  been  doing  business  in  this  State  without 
having  filed  in  the  office  of  the  Secretary  of  State  of  Illi- 
nois a  copy  of  its  charter  and  articles  of  incorporation,  etc., 
in  short,  that  it  did  business  in  this  State  contrary  to  the 
provisions  of  the  act  of  May  26,  1897,  in  force  July  1, 
1897,  which  act  provides,  among  other  things,  that  no  for- 
eign corporation  which  shall  fail  to  comply  with  its  pro- 
visions can  maintain  any  action  either  legal  or  equitable  in 
any  of  the  courts  of  this  State.  Hurd's  Eev.  Stat.  1903, 
p.  486.  The  act  was  amended,  by  act '  approved  April, 
1899,  in  force  July  1,  1899,  and,  as  amended,  contains  sub- 
stantially the  same  provision,  as  to  the  right  to  maintain  a 
suit,  as  the  original  act.  Hurd's  Eev.  Stat.  1903,  p.  486. 
Appellant's  counsel  says,  in  his  printed  argument,  that  ap- 
pellant relies  solely  on  the  provisions  of  the  statute,  so  that 
the  only  question  to  be  considered  is,  whether  appellee  was, 
before  the  suit  was  commenced,  May  7,  1900,  doing  busi- 
ness in  this  State  contrary  to  the  provisions  of  the  amenda- 
tory act  in  force  July  1,  1899.  The  appellant,  in  support 
of  its  special  plea,  put  in  evidence  a  contract  between  the 
Philadelphia  &  Reading  Coal  &  Iron  Co.  and  appellee, 
which  is  too  lengthy  to  be  set  out,  or  referred  to,  in  all  of 
its  numerous  details,  in  this  opinion.  The  contract  con- 
stitutes appellee  the  agent  of  the  Philadelphia  &  Reading 
Coal  &  Iron  Co.  for  the  sale  of  the  latter's  coal,  and  the 
collection  of  bills  for  coal  sold  by  appellee,  and  the  transmis- 
sion to  the  Philadelphia  &  Reading  Co.  of  moneys  collected 
by  it  for  coal,  etc.,  and  provides  for  the  payment  to  ap- 
pellee of  a  salary  for  its  services  as  such  agent,  and  the  evi- 
dence shows  that  appellee  did  business  here  solely  as  the 
Agent  of  the  Philadelphia  &  Reading  Co.  After  careful 
reading  and  consideration  of  the  evidence  our  conclusion 
is,  that  appellee's  business  in  this  State,  so  far  as  the  evi- 
dence discloses,  was  the  business  of  the  Philadelphia  & 
Reading  Co.,  and  that,  in  doing  such  business,  it  acted  as 
the  agent  of  that  company,  in  pursuance  of  the  contract  in 
evidence.  It  was  stipulated  on  the  trial,  that  the  Phila- 
delphia &  Reading  Coal  &  Iron  Co.  is  a  corporation  organ- 
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ized  under  the  laws  of  the  State  of  Pennsylvania,  and  that, 
prior  to  the  happening  of  the  matters  and  things  on  which 
the  judgment  sued  on  was  based,  it  had  complied  with  all 
the  provisions  of  the  act  of  this  State  with  reference  to  for- 
eign corporations  doing  business  in  this  State.  The  busi- 
ness done  in  this  State  being  that  of  the  Philadelphia  & 
Reading  Co.,  compliance  by  it  with  the  act  of  1897,  as 
amended,  was  sufficient,  and  such  compliance  was  not  re- 
quired by  appellee,  its  agent. 

We  find  no  reversible  error  in  the  holding  or  refusal  of 
propositions  presented  to  the  court  as  propositions  of  law. 

The  judgment  will  be  affirmed. 

Affirmed. 


Rosalie  G.  Amos^  et  al.,  t.  American  Trust  &  Savings 
Bank,  Conservator. 

Oen.  No*  12,084. 

1.  Findings  of  chancellor — when  not  disturbed.  The  findings 
of  tlie  chancellor  upon  questions  of  fact  will  not  be  disturbed  on 
appeal  unless  clearly  and  manifestly  against  the  weight  of  the 
evidence. 

2.  Agent — insane  person  without  power  to  appoint.  An  insane 
person  has  no  power  to  appoint  an  agent  whose  acts  are  binding 
upon  him. 

Bill  to  cancel  promissory  note,  and  trust  deed.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Edwabd  F.  Dunne,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1904.  Affirmed. 
Opinion  filed  October  16,  1905. 

Helmer,  Moulton  &  Whitman  and  George  Frant- 
ZEN,  for  appellants. 

John  J.  Knickerbocker,  ior  appellee;  John  W. 
Smith,  of  counsel. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court 
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The  appellee,  as  conservator  of  the  estate  of  Joseph  J, 
Miller,  an  insane  person,  filed  a  bill  against  Eosalie  G. 
Amos,  John  E.  Amos,  Jr.,  her  husband,  and  Henry  W. 
Price,  successor  in  trust  of  John  E.  Amos,  Jr.,  praying  for 
the  delivery  and  cancellation  of  a  certain  promissory  note 
and  trust  deed  of  certain  premises  to  secure  the  same, 
on  the  ground  that  the  note  and  trust  deed  were  executed 
by  Joseph  J.  Miller  when  he  was  insane.  The  cause  was 
heard  by  the  court  on  the  pleadings  and  evidence  produced 
in  open  court,  and  the  court,  in  its  decree,  found  that  April 
28,  1903,  Joseph  J.  Miller  was,  on  the  verdict  of  a  jury, 
adjudged  to  be  insane  by  the  County  Court  of  Cook  county, 
and  that  court  thereupon  appointed  appellee  the  conserva- 
tor of  said  Miller's  estate,  and  that  appellee  accepted  said  ap- 
pointment, etc. ;  that  for  many  years  prior  to  April  28,  1903, 
said  Miller  was  the  owner  of  certain  real  property  described 
in  the  decree,  situated  in  Cook  county,  Illinois ;  that  April  22, 
1903,  there  was  placed  on  record  a  trust  deed  of  date  April 
8,  1903,  purporting  to  have  been  executed  and  acknowledged 
by  said  Miller,  and  to  convey  the  said  described  real  estate, 
in  trust,  to  secure  the  payment  of  a  promissory  note  of  date 
April  8,  1903,  payable  to  the  order  of  Rosalie  G.  Amos,  for 
the  sum  of  $4,000,  with  interest  at  the  rate  of  6  per  cent,  per 
annum,  and  that  said  trust  deed  was  filed  for  record  April  22, 
1903,  at  three  o'clock  p.  m. ;  that,  at  the  time  of  the  execution 
and  delivery  of  said  promissory  note  and  trust  deed,  said  Jo- 
seph J.  Miller  was  insane  and  unable,  for  want  of  mental 
capacity;  to  execute  the  same,  and  had  been,  for  several 
years  prior  to  the  execution  of  said  note  and  trust  deed, 
mentally  incapable  of  contracting;  that  the  defendants, 
John  E.  Amos,  Jr.,  and  Rosalie  G.  Amos,  had  notice  and 
knowledge  of  the  insanity  of  said  Miller,  at  the  time  of  the 
execution  and  delivery  of  said  note  and  trust  deed,  and  that 
the  procuring  the  execution  and  delivery  of  said  note  and 
trust  deed  was  fraudulent.  Following  these  findings  the 
court  adjudges  and  decrees  the  cancellation  of  the  note  and 
trust  deed,  and  confirms  the  title  of  Miller  to  the  premises, 
described  in  the  trust  deed. 
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The  main  contention  of  counsel  for  the  appellants  is,  that 
the  decree,  in  finding  that  Joseph  J.  Miller  was  insane  and 
mentally  incapable  of  contracting  at  the  time  of  executing 
the  note  and  trust  deed,  is  contrary  to  the  weight  of  the 
evidence. 

The  evidence  as  to  the  mental  condition  of  Joseph  J. 
Miller  was  conflicting,  as  it  usually  is  in  cases  of  this  class, 
and  it  wag  the  province  of  the  chancellor,  in  this  conflict  of 
the  evidence,  to  determine  the  truth  of  the  matter.  The 
rule,  when  a  cause  is  heard  as  this  was,  and  the  findings 
of  fact  by  the  chancellor  are  questioned,  and  the  reasons 
for  the  rule  are  thus  stated  in  Van  der  Aa  v.  Van  Drunen, 
208  111.,  115:  "On  the  whole  record  we  do  not  see  how 
the  chancellor  could  have  found  otherwise  than  he  did ;  but 
even  if  we  were  in  doubt  as  to  the  correctness  of  the  con- 
clusions reached  by  the  trial  court  as  to  the  facts  established 
ly  the  evidence,  according  to  the  well  established  rule  of 
this  court  w^e  would  not  be  justified  in  setting  aside  the 
decree  unless,  from  a  review  of  the  record,  we  were  able 
to  say  that  the  decree  of  the  chancellor  was  clearly  and  pal- 
pably erroneous.  This  case  was  tried  before  the  chancellor, 
and  as  we  have  so  often  said  and  as  is  patent  to  every- 
one, the  trial  judge,  in  cases  of  this  kind,  has  opportunities 
for  correctly  weighing  the  evidence  and  arriving  at  the 
truth  far  superior  to  our  own,  which  fact  this  court  is  bound 
to  take  into  consideration  and  give  due  weight  thereto  when 
called  upon  to  review  a  decree."     Citing  numerous  cases. 

We  have  carefully  read  all  the  evidence,  and  think  it 
cannot  reasonably  be  held  that  the  finding  of  the  court  that 
Joseph  J.  Miller  was  mentally  incapable  of  contracting, 
at  the  time  of  the  execution  of  the  promissory  note  and 
trust  deed  in  question,  and  for  several  years  before  that 
time,  is  clearly  and  palpably  erroneous.  Our  conclusion 
from  the  evidence  is,  that  said  finding  is  well  supported 
by  the  testimony  of  appellee's  w^itnesses,  several  of  whom 
had  known  him  longer  and  more  intimately,  and  had  much 
better  opportunity  for  observing  him  than  any  of  the  wit- 
nesses for  appellants.     It  appears  from  the  evidence,  and 
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is  not  controverted,  that  for  about  thirty  years  prior  to 
the  time  of  the  execution  of  the  note  and  trust  deed,  Miller 
had  been  afflicted  with  epilepsy,  and  that  he  frequently  fell 
down  and  became  rigid  and  unconscious,  and  that,  on  re- 
covering from  such  fit  or  spasm  he  would  not  be  conscious 
of  its  having  occurred,  and  the  testimony  of  those  nearest 
him,  and  best  acquainted  with  him,  and  who,  therefore, 
were  best  qualified  to  testify '  intelligently  to  the  apparent 
effect  of  the  disease  on  him»  is,  that  for  years  prior  to  his 
having  been  adjudicated  insane  his  physical  and  mental 
condition  was  continuously  growing  worse,  until  finally  he 
became  a  physical  and  mental  wreck,  incapable  of  taking 
care  of  himself  or  his  property,  or  disposing  of  the  latter. 
Mr.  Edwin  A.  Potter,  president  of  the  American  Trust  & 
Savings  Bank,  and  who  was  formerly  a  member  of  a  firm 
engaged  in  commercial  business,  testified,  in  substance,  that 
he  had  known  Joseph  J.  Miller  from'  June,  1872 ;  that 
he  was  in  the  employ  of  witness'  firm  in  1872,  and  con- 
tinued in  its  employ  and  in  that  of  its  succeeding  firm 
until  1889,  in  which  latter  year  witness  quit  the  firm ;  that 
between  1872  and  1889  he  saw  Miller  very  frequently  and 
also  saw  him  after  1889,  sometimes  once  a  week,  sometimes 
every  two  or  three  days;  that  from  his  earliest  recollection 
of  him  he  was  subject  to  epileptic  fits,  falling  on  the  street 
or  floor  unconscious;  that  he  saw  him  have  such  fits  very 
many  times;  that  the  attacks  grew  worse  as  he  grew  older, 
and  destroyed  his  capacity  for  business,  and  that  witness 
could  observe  the  waning  of  his  memory  and  intellect;  that 
in  1886  the  firm,  on  account  of  his  mental  condition,  dis- 
charged him,  but  in  1888,  he  being  better,  they  took  him 
back  again,  when  he  traveled  one  year  for  the  firm,  but 
the  firm  finding  that  he  was  not  competent  to  do  the  busi- 
ness, again  discharged  him.  This  witness  further  testified: 
"I  took  up  consideration  of  his  condition  ten  or  twelve  years 
ago  with  his  kinspeople,  his  brother,  Charles  S.  Miller,  and 
his  brother,  James  H.  Miller.  I  expressed  the  opinion  that 
those  who  are  most  interested  in  him,  his  brothers  and  sis- 
ters, should  take  some  steps  to  preserve  his  business  and 
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take  care  of  it.  Some  foolish  investments  he  was  making 
led  to  absolute  loss,  and  he  was  getting  into  quarrels  wher- 
ever he  would  go,  on  a  street  car  or  train."-  In  answer  to  a 
question  the  witness  said:  "Do  not  think  he  was  ever  com- 
petent, at  any  time  during  the  last  ten  years,  to  transact 
business  successfully  or  intelligently." 

Other  witnesses  for  appellee  corroborated  Mr.  Potter's 
evidence  as  to  the  gradual  impairment  of  Miller's  intellect, 
by  reason  of  his  disease,  among  whom  were  his  brother, 
Charles  S.  Miller,  two  sisters  who  lived  in  the  same  house 
with  him  for  years  next  prior  to  the  latter  part  of  Xovem- 
ber,  1902,  and  Silas  S.  Willard,  who  was  Joseph  J.  Mil- 
ler's attorney  for  twenty-five  years. 

The  evidence  also. shows  that,  by  reason  of  his  disease, 
his  disposition  completely  changed,  so  that  in  his  latter  years 
he  would  do  and  say  things  which  in  his  normal  condition, 
before  the  disease  had  seriously  affected  him,  he  would  not 
do  or  say. 

Mr.  Willard's  evidence,  which  is  corroborated  by  that  of 
Miller's  sisters  and  is  not  controverted,  is:  "He  was  of 
a  very  litigious  nature,  lately  more  than  when  I  first  knew 
him.  He  changed  in  his  language  and  apparent  disposition 
in  later  years.  When  I  first  knew  him  he  was  mild,  pleas- 
ant, amiable,  gentlemanly,  very  companionable;  but  in  later 
years  he  was  in  trouble  all  the  while  with  somebody,  and 
always  going  to  sue  somebody  for  enormous  damages." 

Charles  S.  Miller,  brother  of  Joseph  J.,  after  testifying 
that  he  had  believed,  for  the  last  fifteen  years  of  his  life 
that  Joseph  was  incapable  of  transacting  any  business,  tes- 
tified as  follows:  "It  was  this  way:  his  terrible  disease 
that  had  afflicted  him  A  many  years,  had  been  gradually 
wearing  his  mentality  and  his  body  away,  by  degrees,  so 
that  it  became  simply  an  instance  of  a  man  without  brains 
or  judgment  to  guide  his  motives.  He  had  many,  many 
vagaries  all  the  time,  all  the  time.  Before  Judge  Carter, 
on  his  trial,  he  asserted  that  he  did  not  part  with  any  of 
this  Greenwood  Avenue  or  Humboldt  Park  property.  We 
had  certified  copies  of  the  conveyances,  showed  them  to  my 
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brother  on  the  trial,  asked  if  he  had  ever  made  those  con- 
veyances, each  one  of  them.  He  said  no.  Showed  him 
some  original  deeds;  he  recognized  his.  signature,  but  said 
he  did  not  do  it."  That  the  conveyances  mentioned  were 
actually  made  by  Joseph  J.  Miller  is  not  questioned.  The 
evidence  shows  that  between  January  14  and  April  1, 
1903,  Joseph  J.  Miller  sold  and  conveyed  to  different  per- 
sons about  fourteen  lots  situated  in  the  city  of  Chicago,  and 
the  evidence  tends  to  prove  that  these  lots  were  hurriedly 
placed  on  the  market  and  were  sold  for  very  much  less  than 
their  market  value.  The  court  was  warranted  by  the  evi- 
dence in  believing  that  there  was  a  very  considerable  pe- 
cuniary sacrifice  in  the  sales  of  the  lots,  although  there  is 
a  conflict  in  the  evidence  as  to  their  market  value.  The 
-evidence  also  tends  to  prove  that  he  received  quite  a  large 
flum  from  the  sale  of  these  lots,  that  he  owed  little  or  noth- 
ing, and  that  he  did  not  need  to  borrow  any  money;  also 
that  after  he  was  adjudged  insane  no  money  or  personal  as- 
sets belonging  to  him  could  be  found,  altliough  search  and 
inquiry  were  made  at  such  places  as  the  same  would  be 
likely  to  be,  if  in  his  possession,  or  deposited  by  himi. 

Counsel  for  appellants  further  contend  that  the  court 
^rred  in  finding  that  the  appellants  had  knowledge  of  the 
mental  incapacity  of  Joseph  J.  Miller,  at  the  time  of  the 
execution  of  the  promissory  note  and  trust  deed.  It  is  ap- 
parent from  the  evidence  that  the  trust  deed,  although  dated 
April  8,  1903,  was  not  executed  or  acknowledged  until 
April  22,  1903.  Neither  the  note  nor  the  trust  deed  is 
abstracted,  but  referring  to  the  record  we  find  that  the  trust 
deed  is  certified  by  "Kobert  H.  Mueller,  jS'otary  Public," 
to  have  been  acknowledged  before  him  April  22,  1903. 
Eobert  BL  Mueller,  called  as  witness,  testified  that  April 
22,  1903,  Mr.  Amos  called  at  the  office  of  the  Chicago  Title 
and  Trust  Company,  where  witness  was  employed,  and 
introduced  to  him  Joseph  J.  Miller,  whom  he  says  he  had 
never  before  seen,  and  asked  \\itness  to  write  in  the 
trust  deed  the  description  of  the  premises  intended  to  be 
conveyed,  namely,  lot  1,  block  41,  in  Hyde  Park  Subdivi- 
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sion,  in  flections  11,  12  and  14  in  township  48  north,  range 
111  east  of  the  3rd  principal  meridian,  which  he  did;  that 
the  deed,  with  the  exception  of  the  description,  had  been 
theretofore  prepared,  and  that  Amos  asked  him  to  take  the 
acknowledgment  of  the  deed,  which  he  did.  On  cross-ex- 
amination the  witness  said  that  Miller  signed  the  trust  deed 
in  his  presence,  and  that  Amos  took  it  away  with  him. 
This  evidence  is  uncontradicted  and  is  conclusive  that  the 
trust  deed  was  executed  and  acknowledged  April  22,  1903. 
It  was  filed  for  record  the  same  day.  April  22,  1903,  was 
the  day  on  which  the  petition  was  filed  in  the  County  Court, 
alleging  the  insanity  of  Joseph  J.  Miller,  and  praying  an 
inquisition  and  the  appointment  of  a  conservator  of  his  es- 
tate. It  appears  from  the  evidence  that  John  E.  Amos, 
Jr.,  is  a  practicing  attorney.  He  became  acquainted  with 
Joeseph  J.  Miller  under  rather  peculiar  circumstances.  He 
was  the  attorney  for  a  Mrs.  Green  in  a  suit  by  her  against 
Joseph  J.  Miller,  in  the  Circuit  Court  of  Cook  county,  for. 
trespass,  in  which  the  damages  were  laid  at  $20,000.  In 
June,  1902,  he  appeared  at  the  office  of  Charles  S.  Miller, 
Joseph  J.  Miller's  brother  and  attorney  in  the  suit,  with 
notice  to  have  the  case  placed  on.  the  short  cause  calendar. 
Charles  S.  Miller  testified  that  he  told  him  of  his  brother's 
physical  and  mental  condition,  and  the  number  of  years 
of  his  infirmity,  and  said  to  him:  "If  you  insist  upon 
serving  this  notice  upon  me,  I  will  make  an  affidavit  of  it, 
and  go  before  court,  at  the  time  that  you  seek  to  have  this 
placed  upon  the  short  cause  calendar,  and  see  if  I  cannot 
keep  it  off/'  Amos  then  withdrew  the  notice.  Subse- 
quently, about  October  27,  1902,  he  served  notice  on  Charles 
S.  Miller,  that  on  October  28,  1902,  he  would  move  the 
court  for  leave  to  withdraw  his  appearance  as  attorney  in 
the  Green  suit.  Charles  S.  Miller  testified  as  follows,  as 
to  what  occurred  when  the  last  notice  was  served  on  him: 
*T  again  went  over  with  him  my  brother's  mental  condi- 
tion; talked,  probably,  half  an  hour;  detailed  his  condition, 
to  the  best  of  my  ability,  for  fifteen  or  twenty  years  up  to 
thxt  moment;  told  him  that  my  brother  had  no  judgment. 
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no  reason;  that  he  had  lost  his  mind."  The  witness,  Mil- 
ler, further  testiiied  that  Amos,  pursuant  to  the  notice, 
withdrew  his  appearance  in  the  Green  suit,  and  shortly 
thereafter  came  to  his,  Miller's  oflSce,  with  a  request  from 
witness'  brother  to  deliver  to  Amos  any  abstracts  or  papers 
of  his  brother  which  he  might  have,  when  he  told  Amos 
that  he  had  none,  and  again  went  over  with  him  the  matter 
of  his  brother's  mental  condition,  when  Amos  said  that  he 
had  become  Joseph's  attorney  and  intended  to  take  care  of 
his  business;  that  he  wanted  Mr.  Miller  as  a  client. 

John  E.  Amos,  Jr.,  testified  that  Charles  S.  Miller  did 
not,  at  any  of  the  conversations  between  them,  intimate, 
in  any  way,  that  his  brother  was  insane  or  unable  to 
transact  business.  In  this  conflict,  it  was  the  province  of 
the  court  to  decide  which  spoke  the  truth,  Amos  or  Charles 
S.  ]Miller.  The  latter  further  testified,  that,  when  he 
found  that  his  brother  was  rapidly  disposing  of  his  prop- 
erty, he  prepared  and  placed  on  record,  two  days  before  the 
filing  of  the  trust  deed  for  record,  an  affidavit  of  his 
brother's  mental  condition.  If  the  physical  and  mental  con- 
dition of  Joseph  J.  Miller  was  as  described  by  appellee's 
witnesses,  and  if,  as  the  court  found,  properly  as  we  think, 
"that  he  had  been  mentally  incapable  of  contracting  for 
several  years  prior  to  the  execution  of  the  said  trust  deed 
and  promissory  note,"  it  is  hardly  within  the  range  of  pos- 
sibility that  John  E.  Amos,  Jr.,  who  was  intimate  .with 
him,  as  his  attorney,  and  with  his  property  and  affairs, 
since  the  latter  part  of  October,  1902,  did  not  know  of  his 
mental  incapacity,  and  if  Charles  S.  Miller  informed  him 
of  his  mental  condition,  which  we  think  the  court  was  war- 
ranted in  believing,  there  can  be  no  doubt  of  his  knowl- 
edge that  Joseph  J.  Miller  was  mentally  incapable  of  trans- 
acting business  when  he  signed  and  acknowledged  the  trust 
deed. 

It  appears  from  the  evidence  that  Mrs.  Amos  had  no  di- 
rect personal  communication  with  Joseph  J.  Miller  in  respect 
to  the  loan  evidenced  by  the  promissory  note ;  that  only  Mr. 
Amos  and  Joseph  J.  Miller  acted  personally  in  the  traifSac- 
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tion;  and  it  is  contended  by  counsel  for  appellants  that  Mr. 
Amos  acted  solely  as  the  agent  of  Joseph  J.  Miller,  and  that, 
as  Mrs.  Amos  had  no  actual  knowledge  or  notice  of  the  men- 
tal incapacity  of  Joseph  J.  Miller,  the  appellee  is  not  enti- 
tled to  relief,  without  returning  the  money  loaned.  The 
proposition  that  Mr.  Amos  was  the  agent  of  Joseph  J.  Mil- 
ler necessarily  assumes  as  a  premise  that  Joseph  J.  Miller 
was  mentally  capable  of  contracting.  But  the  finding  of 
the  court,  which  we  approve,  is  that  he  was  not.  An  insane 
person,  or  one  mentally  incapable  of  contracting,  is  also 
incapable  of  appointing  an  agent  to  contract  for  him.  To 
hold  otherwise  would  be  to  hold  that  an  agent,  acting  for 
and  in  the  name  of  an  insane  or  mentally  incapable  per- 
son, could  bind  such  person  when  he  could  not  bind  him- 
self; that  one  may  delegate  to  another,  power  which  he, 
himself,  has  not.  Such  is  not  the  law.  Story  on  Agency, 
9th  ed..  Sec.  6;  Dexter  v.  Hall,  15  Wall.,  (U.  S.)  9.  John 
E.  Amos,  Jr.,  therefore,  cannot  be  regarded  as  the  agent  of 
Joseph  J.  Miller  in  the  transaction  in  question.  ^Irs. 
Amos  knew  nothing  of  the  value  of  the  premises  described 
in  the  trust  deed.  Her  own  testimony  is,  in  substance,  that 
she  could  not  say  she  had  much  knowledge  of  the  prop- 
erty, except  what  she  learned  from  her  husband. 

Mr.  Amos  took  the  trust  deed,  after  it  was  executed  and 
acknowledged,  April  22,  1903,  in  the  office  of  the  Title  & 
Trust  Co.,  and  it  was  filed  for  record  in  the  recorder's  office 
the  same  day,  evidently  by  him.  He  filled  up  the  check 
which  Mrs.  Amos  signed  for  $4,000,  the  money  loaned.  He 
drafted  the  trust  deed,  all  except  the  description  of  the 
premises,  which  he  procured  to  be  filled  in  by  Eobert  H. 
Mueller,  the  notary,  and  he  only,  so  far  as  appears  from  the 
evidence,  passed  on  the  sufficiency  of  the  security.  We 
think  it  a  fair  inference  from  the  evidence  that  he  acted 
as  his  wife^s  agent  in  making  the  loan,  and,  if  so,  his  knowl- 
edge of  the  mental  incapacity  of  Miller  to  contract  is,  in 
law,  her  knowledge.  Kash  v.  Classen,  163  HI.,  400,  414. 
Appellants  having  had  knowledge  of  the  mental  incapacity  of 
Joseph  J.  Miller  before  and  at  the  time  of  the  execution  of 
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the  promissory  note  and  trust  deed,  cannot  invoke  the  aid 
of  a  court  of  equity  to  compel  the  return  of  the  money  al- 
leged to  have  been  loaned.  Ronan  v.  Bluhm,  173  IlL,  277, 
287-8.  When  we  consider  the  amount  of  money  which  the 
evidence  shows  that  Joseph  J.  Miller  received  on  the  sales 
of  lots  between  January  14  and  April  1,  1903,  and  the  loan 
of  $4,000  which  it  is  claimed  he  received  on  the  check  of 
Mrs.  Amos,  and  the  fact  that  after  April  28,  1003,  when  ap- 
pellee was  appointed  conservator,  no  money  or  personal 
property  belonging  to  his  estate  could  be  found,  the  conclu- 
sion that  he  either  lost  or  wasted  his  money,  by  reason  of 
mental  incapacity,  or  fell  among  thieves,  is  inevitable.  The 
evidence  tends  to  show  that  the  amount  which  was  paid  in 
cash  on  the  sale  of  Joseph  J.  Miller's  lots,  plus  $4,000,  the 
amount  of  the  loan,  was  at  least  $8,300. 

But  it  is  claimed  that  from  the  $4,000  loaned,  Mr.  Amos 
expended  about  $500  for  taxes  on  Miller's  property  and  for 
insurance.  Appellants  put  in  evidence  five  tax  receipts, 
each  of  date  April  24,  1902,  and  running  to  Joseph  J. 
^Miller,  the  amounts  of  which  aggregate  $449.44;  also  two 
receipts  for  insurance,  each  dated  April  11,  1903,  one  for 
$30  on  houses  5427  and  6429  Washington  avenue,  and  one 
for  $56  on  house  JTo.  3011  Cottage  Grove  avenue,  both  run- 
ning to  "Mr.  Amos."  John  H.  Haskell,  called  by  appel- 
lants, testified  that  April  8,  1903,  he  was  at  the  State  Bank 
in  Chicago,  with  Amos  and  Joseph  J.  Miller;  that  the  lat- 
ter put  a  check  in  and  drew  considerable  money,  and  he  saw 
him  give  Amos  a  $500  bill  and  a  $50  bill,  and  heard  him 
say  to  Amos,  "You  go  over  and  take  care  of  the  taxes  and  I 
am  going  down  to  see  Mr.  Potter."  We  are  not  favorably 
impressed  by  the  testimony  of  this  witness.  This  was  all 
the  evidence  in  support  of  the  claim  that  Amos  paid  the 
taxes.  The  paying  teller  of  the  bank  testified  that  the 
check  was  presented  April  8,  1903;  that  he  paid  the  cur- 
rency on  it  to  Miller;  that  Amos  was  with  Miller,  and  that 
they  went  over  to  a  counter  in  the  bank,  apparently  to  count 
the  money ;  that  he  did  not  see  who  counted  it,  and  did  not 
know  who  left  the  bank  with  it     In  view  of  the  uncontra- 
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dieted  fact  that  the  trust  deed  was  not  executed  or  even 
filled  out  until  April  22,  1903,  it  seems  highly  improbable" 
that  Amos,  a  lawyer,  would  have  given  to  Miller  a  check  for 
his  wife's  money  and  have  permitted  him  to  cash  it  April 
8  and  take  the  money  away  with  hinu  If  the  check  was  in 
fact  paid  April  8,  is  it  not  probable  that  Amos  retained  the 
money  at  least  until  the  trust  deed  was  executed?  .There 
is  no  evidence  that  Amos  actually  paid  the  taxes.  How 
he  came  to  pay  for  insurance  or  who  'was  liable  to  pay  does 
not  appear. 

The  decree  will  be  affirmed. 

Affirmed. 


ProTldent  Savings  Life  Assaranee  Society  of  New 
York  V.  Joseph  B.  Marshall,  Administrator. 

Genu  ITo.  12,068. 

1.  Insubakge  policy — who  proper  plaintift  to  recover  cash  aur* 
plus  of  premiums.  The  assured,  not  the  insured,  is  the  proper 
plaintiff  to  recover  a  surplus  arising  from  premium  payments 
which  are  agreed  to  be  returned  in  cash,  where  the  promise  to  pay 
contained  in  the  policy  is  made  to  the  assured  and  not  to  the 
insured. 

2.  Insubance  policy — how  construed.  An  insurance  policy  will 
he  construed  most  strongly  against  the  insurer. 

3.  Insubance  policy — what  does  not  give  right  to  apply  surpliLS 
in  diminution  of  mortuary  premiums.  Held,  from  the  particular 
language  of  the  policy  in  question  in  this  case,  that  the  Insurance 
company  had  no  right,  without  the  consent  of  the  insured  or  the 
assured,  to  apply  the  surplus  of  premiums  in  diminution  of  the 
mortuary  premiums. 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Julian  W.  Mack,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1904.  AfElrmed.  Opinion  filed  Octo- 
ber 16,  1905. 

Statement  by  the  Court.  August  7,  1885,  appellant 
Society  issued  its  policy  upon  the  life  of  Henry  V.  Mar- 
shall, hy  which  it  promised  to  pay  to  "Amanda  C.  Marshall^ 
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"wife  of  Henry  V.  Marshall,  the  assured,  imder  this  j)olicy, 
or  to  the  legal  representatives  or  assigns  of  said  assured, 
in  the  city  of  New  York,  the  sum  of  $5,000  within  90  days 
after  due  notice  and  satisfactory  proof  of  the  death  of  Henry 
V.  Marshall  of  Maywood,  Cook  county,  Illinois,  the  in- 
sured under  this  policy,  provided  such  death  shall  occur 
on  or  before  twelve  o'clock  noon  on  the  7th  day  of  November 
1885/' 

The  policy  also  provides  that  if  the  assured  shall  pay 
each  quarter  of  each  year  a  mortuary  premium  as  called 
for  by  the  Society  in  accordance  with  the  schedule  of  rates 
printed  on  the  back  of  the  policy,  and  also  an  expense 
charge  of  75  cents  on  each  $1,000  insured  therein,  the  in- 
surance shall  continue  in  force.  It  also  provided  that  "sev- 
enty-five per  cent,  of  each  mortuary  premium  paid  hereon 
will  be  at  once  deposited  in  trust  in  the  Hanover  National 
Bank  of  New  York,  or  such  other  bank  as  may  be  designated 
by  the  Society,  and  shall  constitute  the  death  fund  to  be  used 
solely  in  settlement  of  death  claims.  The  residue  of  each  mor- 
tuary premium  will  be  deposited  with  the  Farmers'  Loan 
&  Trust  Company  of  New  York,  or  invested  in  securities 
authorized  by  law,  •  for  investments  in  trust  companies,  for 
the  guaranty  fund  additional  to  the  capital  and  as  a  fur- 
ther protection  to  policy-holders.  The  full  share  of  the 
surplus  thus  obtained,  contributed  by  each  policy  remain- 
ing in  force  for  ten  or  more  years  may  be  applied  to  lessen 
mortuary  premiums  or  withdrawn  in  cash." 

The  mortuary  premiums  were  paid  as  called  for  by  the 
Society  for  a  period  of  twelve  years.  In  the  twelfth  year 
this  suit  was  brought  by  the  administrator  of  the  assured, 
Amanda  C.  Marshall,  deceased,  to  recover  25  per  cent*  of 
these  mortuary  premiums. 

The  case  was  submitted  to  the  court  for  trial.  It  was 
stipulated,  among  other  things,  that  between  August  7, 
1885,  and  May  7,  1897,  the  Society  had  received  the  pay- 
ments shown  in  the  bill  of  particulars  filed  in  the  cause,  ag- 
gregating $2,615.80;  of  which  amount  the  sum  of  $180  is 
the  expense  fund,  and  the  sum  of  $2,435  is  mortuary  pre- 
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minms ;  and  that  during  the  time  covered  by  these  payments 
said  policy  was  in  full  force  and  effect. 

The  court  found  for  the  plaintiff  below,  and  entered  a 
judgment  for  25  per  cent,  of  such  mortuary  premiums  with 
interest  thereon,  amounting  to  $815;  and  thereupon  this 
appeal  was  perfected. 

MoRAN,  Mayer  &^  Meyer,  for  appellant. 
Helmer,  Moulton  &  Whitman,  for  appellees. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

The  right  of  action  is  in  the  plaintiff  below.  The  policy 
names  Amanda  C.  Marshall  as  the  assured  and  her  husband, 
Henry  V.  Marshall,  as  the  insured.  The  agreement  is  Vv'ith 
her  and  the  promise  is  to  pay  to  her.  She  having  died,  this 
right  of  action  passed  to  her  administrator. 

As  we  read  this  policy,  the  Society  agreed  that  it  would 
call  each  quarter  for  a  mortuary  premium  not  greater  than 
is  named  in  the  schedule  on  the  back  of  the  policy;  that 
when  received,  75  per  cent,  of  each  premium  should  be  de- 
posited in  trust  in  bank  and  should  constitute  the  death 
fund,  to  be  used  solely  in  settlement  of  death  claims;  that 
the  remaining  25  per  cent,  thereof  should  "be  deposited 
with  the  Farmers  Loan  &  Trust  Company  of  New  York 
or  invested  in  securities  authorized  by  law,  for  investments 
in  trust  companies,  for  the  guaranty  fund  additional  to  the 
capital,  and  as  a  further  protection  to  policy-holders";  and 
that  the  full  share  of  this  surplus  contributed  by  each  pol- 
icy remaining  in  force  for  ten  or  more  years  might  be  ap- 
plied to  lessen  the  mortuary  premiums  or  be  withdrawn  in 
cash  by  the  assured. 

The  admission  of  appellant  that  from  1885  1;o  1897,  as 
called  for,  there  were  paid  to  it  mortuary  premiums  amount- 
ing to  $2,435.80  under  the  terms  and  conditions  of  this  pol- 
icy, puts  upon  it  the  burden  of  showing  that  either  directly 
or  indirectly  it  applied  this  25  per  cent,  of  the  mortuary 
fund  to  the  payment  of   death  losses,   and  this  with   the 
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knowledge  of  the  assured^  her  legal  representatives  or  as- 
signs or  of  tl\e  insured,  Henry  V.  MarshalL 

The  wording  of  the  policy  is  that  of  the  Society.  It  is 
elementary  that  all  doubtful  readings  in  such  a  contract  are 
to  be  construed  against  the  party  drawing  it  The  provi- 
sion of  the  policy  that  "the  full  share  of  the  surplus  thus 
obtained  *  *  *  may  be  applied  to  lessen  mortuary  pre- 
miums or  be  withdrawn  in  cash,"  does  not  give  the  Society 
the  right  to  apply  such  surplus  or  any  part  of  it,  in  diminu- 
tion of  the  mortuary  premiums  without  the  consent  of  the 
other  parties  to  the  contract. 

In  the  same  category  is  the  provision  that  "the  mortuary 
premiums  *  *  *  -will  be  diminished  by  the  surplus 
portion  of  the  preceding  premium  not  appropriated  by  rea- 
son of  actual  claims  by  death.''  In  our  opinion  this  pro- 
vision relates  to  75  per  cent,  of  each  mortuary  premium 
which  is  specifically  set  apart  to  be  used  solely  in  settle- 
ment of  death  claims. 

It  is  contended  that  the  quarterly  receipts  given  by  the 
Society  upon  payment  of  the  mortuary  premiums  by 'the 
use  of  the  words  "less  return  premium,"  or  'less  rebate  or 
dividend,"  gave  notice  to  the  insured  and  to  the  assured  that 
the  25  per  cent,  specifically  set  apart  "for  the  guaranty  fund 
additional  to  the  capital  and  as  a  further  protection  to  pol- 
icy-holders," was  being  drawTi  upon  to  pay  death  losses ;  and 
that  therefore,  even  if  the  contract  as  to  the  right  to  make 
such  application  was  of  doubtful  construction,  the  Society- 
gave  it  that  construction  for  ten  years,  and  the  plaintiff  be- 
low having  acquiesced  in  that  construction  for  that  length 
of  time,  is  bound  thereby. 

The  defect  in  this  argument  is  that  neither  phrase  states 
definitely,  nor  even  by  fair  inference,  that  this  25  per  cent 
so  specifically  set  aside  was  being  drawn  upon  to  pay  death 
losses.  Indeed  the  fair  reading  of  these  phrases  is  that  they 
refer  to  a  surplus  arising  out  of  the  75  per  cent,  theretofore 
paid  in  constituting  the  death  fund,  and  that  this  is  the  sur- 
.  plus  that  is  being  applied  to  diminish  the  coming  mortuary 
premium. 
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The  receipt  by  the  insured  of  the  letter  and  check  for 
$87.90/100  in  August,  1895,  "in  payment  of  decennial  di- 
vidend" on  this  policy  does  not  bind  appellee,  for  the  reason 
that  neither  the  letter  nor  the  check  refers  in  any  way  to 
this  guaranty  fund. 

Without  going  into  the  record  in  detail  at  this  time  it  is 
suflScient  to  say  that  in  it  we  find  no  such  clear  evidence  that 
any  part  of  this  guaranty  fund  was.  paid  out  upon  death 
losses  chargeable  under  this  policy ;  or,  if  it  was,  that  either 
the  insured  or  the  assured  had  any  reasonable  or  legal  no- 
tice of  this  fact 

The  contract  in  question  called  upon  the  Society  to  re- 
tain this  guaranty  fund  subject  to  .the  disposal  of  the  as- 
sured at  the  end  of  ten  years  from  its  date.  There  is  noth- 
ing in  this  record  showing  any  change  in  the  contract.  It 
follows  that  the  finding  of  the  learned  trial  Judge  is  cor- 
rect, and  therefore  the  judgment  of  the  Circuit  Court  is  af- 
firmed, 

AfpfTmed* 


Park  Steel  Company  v.  Staver  Carriage  Company* 

Oeiu  No.  12,080. 

1.  Vexdob — when  not  "bound  to  make  delivery,  A  contract  whicb 
provides  for  the  sale,  delivery  and  acceptance  of  a  minimum  num- 
ber of  tires  and  likewise  for  the  sale  and  delivery  of  a  maximum 
number  of  tires,  does  not  require  the  vendor  to  deliver  such  max- 
imum number  where  the  delivery  thereof  is  conditioned  upon  their 
being  used  prior  to  a  given  date  in  the  business  of  the  vendee,  if 
it  appears  that  such  maximum  number  was  not  required  in  the 
business  of  the  vendee  prior  to  such  time,  and  the  refusal  of  an 
entire  order  is  proper  notwithstanding  part  of  the  same  might 
have  been  required  in  the  business  of  the  vendee. 

2.  General  issue — effect  of  withdrawal  of.  The  effect  of  with- 
dnfwing  the  general  issue  in  an  action  of  assumpsit  is  to  admit  the 
plaintllTs  claim  subject  to  the  plea  or  pleas  remaining  on  file  and 
imwithdrawn. 

Action  of  assumpsit  Appeal  from  the  Superior  Court  of  Cook 
County;   the  Hon.  Julian  W.  Mack,  Judge,  presiding.    Heard  ia. 
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this  court  at  the  October  term,  1904.    Reversed  and  judgment  here. 
Opinion  filed  October  16,  1905. 

Statement  by  the  Court.  Appellant  orought  suit  in 
assumpsit  against  appellee  to  recover  an  alleged  balance  of 
$465.30  due  for  tire  steel  sold  and  delivered  by  the  former 
to  the  latter  in  the  year  1899.  Appellee  filed  a  plea  of  the 
general  issue.  It  also  filed  a  plea  of  set-oflF,  in  which  it  was 
alleged  that  appellant  was  indebted  to  appellee  in  the  sum  of 
$2,019  damages  suffered  by  appellee  in  consequence  of  the 
failure  and  refusal  of  appellant  to  perform  a  certain  con- 
tract in  writing  entered  into  August  4,  1898,  between  ap- 
l)ellee  and  Park  Brother  &  Co.,  Limited,  in  words  and  figures 
following : 

"Pittsburg,  Pa.,  August  4,  1898. 
Memorandum  of  sale  made  by  Park  Brother  &  Co.,  Limited. 

To  Staver  Carriage  Co.  of  Chicago,  111.,  all  the  tire  steel 
of  good  and  suitable  quality  which  will  be  used  in  buyer's 
works  prior  to  September  1,  1899,  not  to  exceed  14,000 
sets  nor  to  be  less  than  10,000  sets  at  the  following  prices 
and  terms: 

Hound  edge  tire  steel,  Terms:     Cash    fifteen    days 

3/4  X  3/16  and  heavier.  from   date   of   each  invoice, 

$1.15.  less  2  discount. 

Deliveriee  F.  O.  B.  Pittsburg,  less  carload  rate  of  freight 
to  Auburn  Park,  111. 

Xo  freight  allowed  on  shipments  of  less  than  300  pounds. 

To  be  specified:  for  carload  shipments  and  in  reason- 
able time  for  seller  to  make  required  deliveries,  but  all  not 
later  than  fifteen  days  before  the  expiration  of  this  contract ; 


That  March  1,  1899,  this  contract  was  duly  assigned  by 
said  Park  Brother  &  Co.,  Limited,  to  appellant  and  the  lat- 
ter assumed  and  agreed  to  perform  the  same;  that  since 
appellant  so  assimied  the  performance  of  said  contract,  it 
has  only  partially  performed  the  same  and  has  failed  and  re- 
fused to  perform  the  same  in  this,  that  July  6,  1899,  within 
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a  reasonable  time  to  enable  appellant  to  ship  the  same  and 
more  than  fifteen  days  prior  to  the  expiration  of  said  con- 
tract, appellee  ordered  from  and  specified  to  appellant,  in 
accordance  with  the  terms  of  said  contract,  134,600  pounds 
of  tire  steel,  part  and  parcel  of  the  steel  mentioned  in  said 
contract;  that  all  of  said  steel  so  ordered  and  specified  was 
necessary  for  use  in  the  works  of  appellee  prior  to  Septem- 
ber 1,  1899,  in  the  conduct  of  its  business;  that  appellant 
failed  and  refused  to  ship  and  deliver  to  appellee  the  steel 
so  ordered  and  specified  as  aforesaid,  although  this  amount, 
together  with  the  amount  previously  furnished  on  said  con- 
tract, did  not  exceed  14,000  sets,  and  although  appellee  up 
to  that  time  had  faithfully  performed  its  part  of  said  con- 
tract and  was  there  ready,  able  and  willing  to  perform  the 
balance  of  said  contract  on  its  pajt;  whereby  appellee  was 
damaged  to  the  amount  of  $2,019,  etc. 

Upon  the  trial  appellee  withdrew  the  plea  of  the  general 
issue,  and  elected  to  stand  on  its  plea  of  set-off.  The  trial 
resulted  in  a  verdict  against  appellant  in  the  sum  of 
$1,234.70.  From  the  judgment  entered  upon  this  verdict 
the  present  appeal  was  perfected. 

MusGBAVE,  Vroman  &  Lee,  for  appellant. 

Bui-KLEY,  Gbay  &  Moke,  for  appellee. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

It  appears  from  the  evidence  that  during  the  life  of  the 
contract  the  price  of  steel  tires'  advanced  so  as  to  justify  the 
amount  of  the  verdict,  if  appellee  is  entitled  to  any  recovery 
in  this  action.  It  also  appears  that  between  the  date  of  the 
contract  and  August  5,  1899,  appellant  had  delivered  to  ap- 
pellee, on  its  orders  and  specifications,  10,600  sets  of  tires, 
the  last  delivery  being  August  5,  1899,  on  appellee's  order 
and  specification  dated  June  7,  1899.  July  6,  1899,  ap- 
pellee ordered  and  specified  3,400  other  sets  of  tires,  which 
with  those  already  ordered  and  delivered  made  14,000  sets, 
the  maximum  number  provided  for  in  the  contract.  Appel- 
lant, under  date  of  July  12,  1899,  answered,  stating  that  it 
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had  applied  496  sets  of  previous  order  on  the  quota  for  the- 
month  of  July,  and  would  therefore  accept  sufficient  of  thfr 
order  to  complete  the  quota  for  the  month  of  July,  viz:  581 
sets,  and  would  bill  the  remainder  at  the  then  market  price. 
July  13,  1899,  appellee  replied  that  this  plan  was  not  satis- 
factory, and  demanded  that  the  3,400  sets  be  shipped  to  it 
before  the  end  of  the  contract.  Four  days  later  api)ellant 
wrote  stating  that  it  could  not  furnish  the  whole  number  "aa 
your  contract  calls  for  what  you  will  actually  use  and  does- 
not  contemplate  carrying  over  a  single  set  on  the  first  of 
September,  and  from  our  knowledge  of  your  consumption 
we  are  satisfied  that  you  could  not  use  the  balance  up  to  the- 
maximum  from  this  time  on" ;  and  said  it  would  wait  further 
advices  as  to  how  many  sets  appellee  could  actually  consumo 
,  until  that  date  in  exce^  of  previous  orders.  Appellee'S' 
president  and  Wilson  X.  Abbott,  its  superintendent,  admitted 
that  had  the  full  amount  of  the  14,000  sets  been  delivered 
to  them,  from  1,500  to  2,000  sets  would  have  been  carried 
over  the  first  of  September,  1899. 

Under  the  contract  appellee  was  bound  to  order  from  ap- 
pellant and  to  receive  from  it  at  least  10,000  sets  of  tire& 
prior  to  September  1,  1899 ;  and  no  matter  what  might  be 
its  needs,  it  could  not  compel  appellant  during  the  same 
period 'to  deliver  to  it  more  than  14,000  sets.  Between  this 
maximum  and  this  minimum  the  number  of  sets  which  ap- 
pellee had  the  right  to  demand  from  appellant  is  fixed  and 
determined  by  the  words,  "which  will  be  used  in  buyer'* 
works  prior  to  September  1st,  1899."  These  are  plain  words^ 
and  the  court  in  construing  the  contract  must  give  them  their 
obvious  and  every  day  meaning.  Thus  read,  they  limit  the 
sets  of  tires  which  appellant  must  furnish  over  and  above 
10,000  sets  and  within  the  maximum  of  14,000  sets  to  the 
actual  need  of  the  business  of  appellee  prior  to  September 
1,  1899.  That  appellee  so  understood  the  contract  is  shown 
by  the  allegation  in  the  plea  of  set-ofiF,  "that  all  and  every 
of  which  said  tire  steel"  (referring  to  the  order  for  3400 
sets)  "so  ordered  and  specified  was  necessary  for  use  in  its'^ 
(appellee's)  "works  prior  to  September  1,  1899,  in  the  con- 
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duct  of  its  business,  and  would  have  been  so  used."  As  we 
have  seen,  this  material  allegation  was  affirmatively  dis- 
proved by  the  president  and  by  the  superintendent  of  ap- 
pellee. 

This  contract  was  interpreted  by  the  Circuit  Court  of  Ap- 
peals of  the  United  States  in  Staver  Carriage  Co.  v.  Park 
Steel  Co.,  104  Fed.,  200,  in  an  action  of  assumpsit  brought 
by  appellee  against  appellant,  based  upon  the  non-perform- 
ance of  the  contract.  The  declaration  did  not  allege  that  the 
tire  steel  called  for  by  this  last  order  was  needed  to  be  used 
in  appellee's  works  prior  to  September  1,  1899.  A  special 
demurrer,  which  pointed  out  this  defect,  was  sustained  in 
the  Circuit  Court,  and  that  ruling  was  affirmed  by  the  Court 
-of  Appeals.  The  opinion  is  instructive  in  its  reasoning  and 
is  supported  by  the  citation  of  many  authorities.  See,  also, 
Manhattan  Oil  Co.  v.  Eichardson,  113  Fed.,  923;  H.  W. 
Williams  Cooperage  Co.  v.  Scofield,  115  Fed.,  119;  Allen 
B.  Wrisley  Co.  v.  Mathieson  Alkali  Works,  107  111.  App., 
379 ;  and  Cameron  v.  Sexton,  110  111.  App.,  381. 

The  plaintiff  below  tendered  its  instrflction  Ifo.  3  to  the 
<»ourt  and  requested  that  it  be  given  to  the  jury  as  tendered. 
It  reads: 

"3.  Under  the  terms  of  the  contract  the  plaintiff  is  not 
legally  obliged  to  deliver  any  more  tire  above  the  minimum 
ijuantity  of  ten  thousand  sets,  than  the  defendant  will  use 
in  its  works  prior  to  the  first  day  of  September,  1899,  and 
is  not  required  to  deliver  tire  that  will  be  held  by  the  de- 
fendant after  that  date  to  be  used  by  it  in  its  works  after 
that  date." 

The  court,  of  its  own  motion,  added  the  following  to  this 
instruction  and  gave  it  to  the  jury  as  thus  modified,  over 
the  objection  and  exception  of  appellant:  "except  that  if 
you  believe  from  the  evidence  that  the  defendant  ordinarily 
in  the  reasonable  prosecution  of  its  business  carried  in  its 
bins  for  continuous  use,  then  in  addition  to  those  that  would 
be  otherwise  used  by  defendant  in  its  works  prior  to  Sep- 
tember 1st,  1899,  the  plaintiff  would  be  required  to  deliver 
-enought  to  enable  defendant  to  maintain  such  quantity  in 
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its  bins,  but  in  no  event  must  plaintiff  deliver  more  than 
fourteen  thousand  sets  in  all." 

The  5th  and  7th  instructions  tendered  by  appellant,  each 
of  which  referred  to  the  quantity  of  tire  appellee  could 
reasonably  use  in  its  works  prior  to  September  1,  1899,  were 
severally  added  to  by  the  court  to  conform  to  the  modification 
stated  in  instruction  Xo.  3. 

It  will  be  seen  that  the  modification  omits  some  phrase 
necessary  to  make  it  understandable ;  but  waiving  the  effect 
of  this  defect,  and  reading  it  as  referring  to  a  certain  num- 
ber of  sets  of  steel  tire  which  appellee  in  the  ordinary 
prosecution  of  its  business  carried  in  its  bins  for  continuous 
use,  it  is  evident  that  it  is  in  conflict  with  the  interpretation 
of  the  contract  as  we  understand  it. 

It  is  the  established  law  that  if  an  order  for  a  large  num- 
ber of  like  articles  as  given  is  in  part  clearly  beyond  or  out- 
side of  the  contract  under  which  the  parties  are  dealing,  the 
seller  is  under  no  duty  to  separate  the  necessary  from  the 
unnecessary  number,  but  may  safely  refuse  the  whole  order. 
This  case  was  tried.upon  a  wrong  theory  of  the  law.  Under 
the  facts  appellee  cannot  hold  a  recovery  based  upon  its  plea 
of  set-off.  By  the  withdrawal  of  the  general  issue,  and  pro- 
ceeding to  trial  on  that  plea,  the  claim  of  appellant  for  the 
sum  of  $465.30  was  admitted  to  be  justly  due  and  owing  from 
appellee  to  appellant.  We  therefore  reverse  the  judgment 
of  the  court  below  and  enter  judgment  here  against  appellee 
and  in  favor  of  appellant  for  the  sum  of  $465.30,  with  in- 
terest at  5  per  cent,  per  annum  from  December  22,  1903,  to 
the  date  of  the  filing  of  this  opinion,  amounting  to  the  sum 
of  $507.50,  and  costs. 

Reversed  and  judgment  here. 
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Loais  J.  Hanehett  t.  Ernest  Haas. 

Gen.  No.  12,044. 

1.  iNSTBUCTioxs — tchcn  refusol  of  proper,  will  not  reverse.  The 
refusal  of  proper  instructions  will  not  reverse  where  It  appears 
that  substantial  Justice  between  the  parties  has  been  done. 

2.  iNSTRucTioxs^-tcTien,  upon  credibility  of  witnesses,  proper. 
The  phrases  "wilfully  and  corruptly  testifying  falsely"  and  "wil- 
fully or  corruptly  testifying  falsely,"  used  in  an  instruction  ui)on 
the  question  of  the  credibility  of  witnesses*  are  identical  and  the 
use  of  either  of  them  is  proper. 

3.  Neoligexce — what  incompetent  upon  question  of.  It  Is  not 
proper  to  permit  one  who  has  been  accused  of  negligence  in  han- 
dling his  vehicle  to  testify  that  he  was  an  expert  driver  of  horses 
and  had  never  before  been  accused  of  negligence. 

4.  Jury — what  may  take  upon  retirement.  The  Jury  may  upon 
their  retirement  be  permitted  to  take  with  them  the  amended 
declaration  filed  in  the  cause. 

5.  Verdict — when  not  disturbed  as  excessive.  Merely  because 
the  trial  Judge  suggested  to  appellant's  counsel  that  if  he  would 
agree  to  pay  a  specified  sum  he,  the  Judge,  would  compel  a  remittitur 
of  a  particular  amount^  does  not  require  that  the  Appellate  Court 
should  reverse  the  Judgment  as  excessive.  It  must  appear  from 
the  record  that  such  Judgment  is  excessive  to  Justify  a  reversal 
upon  that  ground. 

6.  Verdict — when  not  excessive,  A  verdict  of  $2,000  held  not 
excessive  under  the  particular  evidence  in  this  case,  in  an  action 
instituted  for  the  benefit  of  a  minor  of  the  age  of  about  14  years. 

7.  Injury — what  competent  upon  question  of.  The  testimony 
of  a  physician  upon  the  condition  in  which  he  found  the  plaintiff 
several  months  after  the  accident  in  question  may  be  competent  in 
connection  with  other  testimony  in  the  cause. 

8.  Hypothetical  question — when  form  of,  proper.  It  is  proper 
to  inquire  as  to  the  opinion  of  an  expert  formed  on  an  assumption 
that  the  testimony  of  a  single  witness  which  he  has  heard  in  its 
entirety  during  the  trial  is  truthful. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Su- 
perior Court  of  Cook  County;  the  Hon.  Jesse  Holdom,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1904.  Aflftrmed. 
Opinion  filed  October  16,  1905. 
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Alden,  Latham  &  Young,  for  appellant. 

Theodoke  G.  Case  and  John  T.  Murray,  for  appellee; 
A.  W.  Browne,  of  oounseL 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

Appellee  (the  plaintiff  below)  recovered  judgment  against 
the  appellant  (the  defendant  below)  on  the  verdict  of  a  jury 
for  $2,000.  From  this  judgment  the  defendant  appealed  to 
this  court,  and  alleges  and  argues  here  that  the  judgment  was 
excessive  and  contrary  to  the  evidence,  that  the  court  below 
erred  in  the  admission  and  exclusion  of  evidence,  and  that  it 
erred  in  allowing  the  declaration  in  the  cause  to  be  taken 
into  the  jury  room. 

It  appears  by  the  bill  of  exceptions  that  in  a  colloquy  be- 
tween  the  counsel  for  the  resi>ective  parties  and*  the  court, 
after,  the  motion  for  a  new  trial  had  been  argued,  the  trial 
judge  remarked  that  he  thought  the  verdict  was  too  large, 
but  that  he  did  not  want  to  set  it  aside.  Further  sugges- 
tions from  each  side  were  made,  and  the  judge  said  to  the 
defendant's  counsel,  "If  you  will  pay  $1,500  and  not  appeal 
the  case,  I  will  compel  a  remittitur  of  $500 ;  otherwise  I  will 
overrule  the  motion  for  a  new  trial."  The  defendant  not 
agreeing  to  pay  $1,500  without  appealing,  the  court  then  de- 
nied the  new  trial. 

A  point  made  by  the  appellant  in  his  briefs  is  that  "it 
was  error  for  the  trial  court  to  require  the  appellant  to  agree 
not  to  appeal  the  case  as  a  condition  precedent  to  compelling 
a  remittitur.  *  *  *  The  trial  court  ♦  ♦  ♦  should 
have  compelled  the  remittitur  absolutely  or  sustained  appel- 
lant's motion  for  a  new  triaL" 

Assuming  that  the  course  tliey  indicated  was  the  only 
proper  one  for  the  trial  judge  to  have  pursued  if  he  believed 
the  verdict  excessive,  we  see  nothing  more  for  us  to  re\^ew 
in  his  action  than  is  presented  in  the  first  point  of  appel- 
lant's argument;  that  is,  that  a  new  trial  should  have  been 
granted  because  the  verdict  was  excessive. 

It  undoubtedly  is  true,  as  this  court  said  in  Chicago  and 
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Korth  Western  Ry.  Co.  v.  Kane,  70  111.  App.,  676,  that  the 
trial  judge  is  generally  in  far  better  position  than  an  appel- 
late court  to  pass  ni)on  the  question  of  the  amount  of  dam- 
ages, and  it  may  be  that  the  assertion  of  the  trial  judge, 
preserved  in  the  record,  that  he  viewed  the  verdict  as  ex- 
cessive, should  have  weight  to  confirm  an  opinion  of  this 
court  to  the  same  effect,  formed  from  the  evidence,  as  it 
seems  to  have  done  in  West  Chicago  Street  Railway  Co.  v. 
Wheeler,  73  111.  App.,  368 ;  but  if  the  duty  of  the  trial  judge, 
definitely  and  unconditionally  to  pass  on  the  allied  ex- 
cessiveness  of  the  damages,  is  not  performed,  we  not  only 
"prefer,"  but  feel  obliged,  as  we  did  in  C.  &  N.  W.  Ry.  Co. 
V.  Kane,  *^o  decide  the  point  on  the  evidence  in  the  record" 
and  not  on  "the  statements  of  the  trial  judge." 

The  action  was  for  personal  injuries  received  by  the  plain- 
tiff, as  it  was  alleged,  by  the  defendant  negligently  driving  a 
buggy  into  him  and  knocking  him  over.  The  defendant  de- 
nied any  negligence  on  his  part,  and  seems  to  have  insisted 
that  the  plaintiff,  being  a  foot  passenger  on  the  street  on  his 
way  from  one  street  car  to  a  connecting  one,  negligently  ran 
into  the  bu^y  while  it  was  standing  still.  There  was,  how- 
ever, evidence  offered  on  behalf  of  the  plaintiff  amply  suffi- 
cient, if  believed  as  against  the  conflicting  testimony,  to  es- 
tablish the  following  state  of  facts:  That' the  plaintiff,  a  boy 
about  fourteen  years  old,  alighted  at  the  comer  of  Indiana 
avenue  from  a  street  car  going  west  on  43rd  street  in  Chi- 
cago, at  about  six  o'clock  in  the  evening  of  April  3,  1900; 
that  he  was  a  delivery  boy  in  the  employ  of  a  shoe  house,  and 
was  then  carrying  two  or  three  packages  of  shoes ;  that  he 
walked  northwesterly  towards  the  sidewalk  at  the  northeast 
comer  of  the  two  streets,  intending  to  take  the  car  coming 
north  on  Indiana  avenue;  that  he  was  struck  by  a  horse  at- 
tached to  a  buggy,  which  was  being  driven  by  the  defendant 
at  a  high  rate  of  speed  eastward  on  43rd  street;  that  the 
collision  was  between  the  breast  of  the  horse  and  the  head 
of  the  boy;  that  the  blow  knocked  him  down  and  inflicted 
upon  him  serious  injuries. 

Counsel  for  appellant  say  that  the  preponderance  of  the 
B 


114  Appellate  Courts  of  Illinois. 

Vol.125.]  Hanchett  v.  Haas. 

evidence  showed  both  that  appellant  was  not  guilty  of  negli- 
gence, and  that  the  defendant  was  so  guilty,  and  that  either 
proposition  is  fatal  to  appellee's  case.  We  do  not  think,  how- 
ever, that  there  was  any  such  clear  preponderance  of  evi- 
dence against  the  testimony  we  have  outlined,  as  to  warrant 
us  in  disturbing  the  verdict  of  the  jury.  A  conflict  of  testi- 
mony there  undoubtedly  was,  but  it  was  for  the  jury  to  pass 
on  the  credibility  of  the  witnesses  and  the  suggestion  that 
the  street  car  men  were  interested  in  fixing  a  liability  for  the 
accident  on  defendant,  lacks  sufficient  force  to  justify  us  in 
declaring  that  the  jury  ought  to  have  paid  no  attention  to 
their  sworn  statements. 

Xor  do  we  find  anything  to  require-  a  reversal  of  this  judg- 
ment in  the  instructions  given  that  are  complained  of,  nor 
in  the  refusal  to  give  those  at  the  request  of  appellant  which 
were  rejected. 

We  still  regard  the  language  in  the  third  instruction  "ob- 
noxious to  criticism,'^  as  we  said  in  O'Donnell,  Adm'r  v.  Tlie 
Armour  Curled  Hair  Works,  111  App.,  516,  but  in  that 
case  we  simply  declined  to  reverse  a  judgment  because  the 
instruction  had  been  refused,  and  quoted,  moreover,  the 
language  of  the  Supreme  Court,  that  although  the  court 
might  have  refused  proper  instructions,  yet  if  the  record 
showed  that  substantial  justice  had  been  done,  a  verdict 
ought  not  to  be  disturbed.  Since  then  the  Supreme  Court 
has  refused  to  reverse  a  judgment  on  account  of  this  instruc- 
tion, and  has  expressly  declared  that  it  was  substantially 
correct  and  had  been  approved  by  that  court.  Chicago  City 
Ry.  Co.  V.  Bundy,  210  111.,  48. 

To  instruction  ten  we  see  no  objection.  Its  doctrine  has 
been  approved  in  Chicago  City  Railway  Co.  v.  Allen,  169 
111.,  290;  Xorth  Chicago  Street  R.  R.  Co.  v.  Fitzgibbons, 
79  111.  App.,  636;  Perkins  v.  Knisely,  204  III,  277. 

The  distinction  between  "wilfully  and  corruptly  testify- 
ing falsely"  and  "wilfully  or  corruptly  testifying  falsely"  is 
difficult  to  make.  If  one  commits  wilful  perjury,  he  neces- 
sarily must  do  it  corruptly. 

Nor  do  we  see  any  valid  objection  to  instructions  six  and 
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twelve.  Instructions  IX,  X  and  XII,  which  were  refused, 
were  suflSciently  covered  by  those  that  were  given,  and  the 
propriety  of  giving  III  and  IV  would  have  been  at  least 
doubtful  for  various  reasons.  We  do  not  think  that  the 
jury  were  left  without  sufficient  instruction  concerning  the 
necessity  of  proof  of  the  defendant's  negligence  and  the  free- 
dom of  plaintiff  from  negligence  contributing  to  the  accident. 

Appellant  complains  that  he  was  refused  permission  to 
testify  that  he  was  an  expert  driver  of  horses,  and  had  never 
before  been  accused  of  negligence  in  driving  injurious  to 
any  body.  The  ruling  of  the  trial  judge  that  this  testimony 
was  immaterial,  can  hardly  be  seriously  urged  as  erroneous. 

It  is  also  claimed  that  it  was  error  to  allow  the  amended 
declaration  to  be  taken  by  the  jury  into  the  jury  room.  The 
Supreme  Court  has  said  that  it  is  the  general  practice  to 
allow  the  jury  to  take  the  pleadings  into  the  jury  room  when 
requested  by  either  party,  and  that  there  is  no  objection  to  it. 
City  of  East  Dubuque  v.  Burhyte,  173  111.,  556. 

There  is  left  for  discussion  only  the  point,  which  is 
strenuously  insisted  on  by  appellant,  that  the  damages  are 
excessive,  and  in  connection  therewith  the  claim  that  im- 
proper testimony  was  admitted  from  the  medical  experts 
called  by  the  plaintiff.     We  will  consider  them  together. 

As  before  noted,  an  opinion  of  the  trial  judge,  on  which 
he  refused  to  act,  cannot  properly  help  us  in  answering  the 
questions  involved  in  these  objections  of  appellant  to  the 
judgment  We  must  consider  the  evidence  submitted  to  the 
jury  on  which  they,  judging  of  its  force  and  credibility, 
acted. 

The  plaintiff  himself  testified  that  after  he  was  knocked 
down  he  was  helped  to  the  sidewalk  and  found  that  one  of 
his  teeth  was  knocked  out,  that  he  took  an  Indiana  avenue 
car  going  north  at  43d  street,  changed  to  a  35th  street  car, 
went  west  to  Lowe  avenue  and  from  the  corner  of  Lowe 
avenue  and  35th  street  walked  to  his  home  at  the  comer  of 
Lowe  avenue  and  33rd  street,  and  went  immediately  to  bed. 
Other  testimony  concerning  the  immediate  effect  of  the  ac- 
cident was  that  the  boy  when  assisted  to  his  feet  was  bleed- 


116  Appellate  Courts  op  Illinois. 

Vol.  125.]  Hanchett  v.  Haas. 

ing  at  the  mouth,  that  he  was  crying  and  holding  his  head 
down,  and  had  one  tooth  in  his  hand.  From  this  and  from 
testimony  that  appellee  then  told  appellant  that  he  was  not 
hurt  except  in  losing  a  tooth,  and  that  no  physician  was 
called  to  attend  his  alleged  injuries  while  he  was  laid  up  at 
home  from  them,  counsel  for  appellant  argue  that  the  only 
damage  sustained  by  the  appellee  was  the  loss  of  a  tooth, 
and  that  the  verdict  is  excessive.  But  this  evidence  so  relied 
on  is  not  all  that  appears  in  the  record.  It  appears  from  the 
testimony  of  the  plaintiff  himself  that  when  he  got  home  his 
mouth  was  sore  and  his  teeth  loose,  that  he  felt  weak,  and 
that  his  right  side  pained  him,  and  by  the  next  day  the  small 
of  his  back  also;  that  he  was  laid  up  at  home  three  or  four 
weeks — ^how  much  of  the  time  in  bed  he  does  not  remember. 
He  also  swears  that  when  he  went  back  to  work  after  three 
or  four  weeks,  he  did  not  feel  as  well  as  he  did  before  he 
was  hurt,  and  has  had  frequent  pains  in  his  back  and  side 
following  any  unusual  exertion,  although  he  never  had  such 
pains  before  the  accident.  He  testified  that  following  the 
accident  and  the  blow  on  his  mouth,  he  was  obliged  to  have 
four  back  teeth  taken  out  because  of  the  pain  incident  to  the 
disturbance  of  the  fillings. 

The  mother  of  the  boy  testified  that  when  he  came  home 
he  was  very  pale  and  his  mouth  was  swollen  and  his  side 
blue;  that  she  put  him  to  bed,  where  he  stayed  for  a  week; 
that  for  four  weeks  he  was  at  home,  and  she  treated  his  back 
with  liniments  every  day;  that  he  was  a  sound,  healthy  boy 
before  the  accident,  and  had  no  drooping  of  the  shoulders; 
that  since  the  accident  he  has  been  frequently  sick  and  had 
not  been  in  good  health,  losing  time  from  his  work  in  conse- 
quence. 

His  father  testified  that  before  this  accident  there  was  no 
droop  in  the  boy's  shoulder  and  nothing  the  matter  with  it, 
but  that  now  there  is  such  a  droop,  and  that  he  was  in  poor 
health  from  the  accident  in  April  until  November,  1903; 
that  during  that  period  he  could  work  but  a  part  of  the  time ; 
that  in  Xovember  he  was  very  ill  and  a  Dr.  Guillaume  was 
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called  in  and  tjreated  him,  but  that  he  remained  ill  and  con- 
fined to  his  house  for  months. 

Then  Dr.  Guillaume  testified  that  when  he  examined  the 
boy  at  the  request  of  his  father,  several  months  after  the 
accident,  he  found  a  curvature  of  the  spine,  a  wasting  of  the 
muscles,  and  a  drooping  of  the  shoulder,  and  that  "assum- 
ing that  a  boy  was  run  down  by  a  horse  on  the  ground,  that 
after  he  got  home  a  few  minutes  afterward,  he  had  a  pain 
in  his  side  and  found  that  he  was  badly  hurt  in  the  mouth, 
and  the  next  day  discovered  that  he  had  a  pain  in  the  small 
of  his  back,"  he  should  attribute  such  a  condition  as  was 
disclosed  by  his  examination  of  the  plaintiff  to  the  injuries 
received. 

Another  physician  of  experience— ^introduced  as  a  medical 
expert  by  the  plaintiff — Dr.  Stuart  Johnstone — testified  that 
a  year  and  a  half  after  the  accident  he  examined  the  plaintiff 
at  the  request  of  his  counsel,  and  found  that  he  had  lost  an 
upper  right  incisor  tooth,  that  he  drooped  in  the  right  shoul- 
der, an  inch  and  a  half  lower  on  the  right  shoulder  than  the 
corresponding  shoulder;  that  he  had  a  curvature  of  the 
spine  and  that  his  muscular  development  on  the  right  chest 
and  back  was  less  than  on  the  corresponding  side.  He 
further  testified  that  he  had  heard  the  plaintiff's  entire 
testimony  in  this  cause,  and  that  assuming  it  to  be  true,  he 
attributed  the  condition  in  which  he  found  him  to  the  injury 
sustained  as  described  by  him,  and  that  the  condition  was  a 
permanent  one. 

There  is  in  this  testimony,  if  it  was  properly  admitted 
and  was  believed  by  the  jury,  quite  enough  to  justify  a  ver- 
dict for  $2,000.  Although  the  trial  judge,  on  the  motion  for 
a  new  trial,  expressed  his  disbelief  in  the  doctor's  testimony, 
and  said  that  he  thought  the  boy  had  always  been  delicate 
and  sickly,  there  is  no  evidence  in  the  record  to  this  effect, 
and  none  was  offered.  We  agree  with  the  learned  judge 
that  the  question  of  credibility  was  "for  the  jury  to  de- 
termine." 

The  only  question  remaining,  therefore,  is  whether  the 
evidence  above  detailed  was  properly  admitted.     Appellant 
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insists  that  the  physicians  should  not  have  been  allowed  to 
testify  as  to  the  condition  they  found  the  plaintiff  in  so  long 
after  the  accident  We  do  not  think  the  court  was  in  error 
in  admitting  this  evidence.  By  itself  it  proved  nothing,  but 
in  connection  with  the  testimony  of  the  plaintifiF  and  of  his 
father  and  mother,  and  with  the  expert  testimony  of  the  same 
doctors  as  to  their  opinion  of  its  cause,  it  was  both  competent 
and  material  to  the  issues  raised  by  the  pleadings.  111.  Steel 
Co.  V.  Delac,  201  111.,  150;  West  Chicago  St.  Ry.  Co.  v. 
Dougherty,  209  111.,  244;  Gifford  v.  People,  148  111.,  173. 

Nor  do  we  think  the  hypothetical  questions  put  to  these 
physicians  as  experts  were  inadmissible  or  improper. 

The  opinion  in  L.  K  A.  &  C.  Ry.  Co.  v.  Shires,  108  111., 
617,  cited  by  appellant,  does  not  lay  down  any  rule  under 
which  they  could  be  so  held.  The  question  to  an  expert 
which  in  that  case  was  held  properly  excluded,  was  one  which 
the  court  said  "did  not  call  for  his  opinion  on  the  testimony 
of  Dr.  Tillotson"  (another  witness),  as  given  on  the  trial, 
but  on  "statements  as  well  made"  (by  Dr.  Tillotson  to  him) 
"on  the  previous  day."  Of  course  the  court  held  that  a 
medical  expert  had  no  right  to  testify  to  an  opinion  formed 
upon  information  derived  from  private  conversations  with  a 
witness.  But  to  inquire  of  an  expert  his  opinion,  formed 
on  an  assumption  that  the  testimony  of  a  single  witness, 
"which  he  has  heard  in  its  entirety  during  the  trial,  is  truth- 
ful, is  allowable.  Wright  v.  Hardy,  22  Wis.,  334;  Rogers 
on  Expert  Testimony,  sec.  28. 

We  do  not  think  that  there  was  any  error  in  the  admission 
of  those  parts  of  the  testimony  of  the  father  and  mother 
of  the  plaintiff  which  are  complained  of.  The  statement 
of  the  father  as  to  "curv^ature  of  the  spine"  was  stricken 
out  on  the  motion  of  the  defendant. 

We  do  not  agree  with  counsel  for  appellant,  that  the  re- 
marks of  counsel  for  the  appellee  in  their  briefs,  concerning 
the  argument  of  appellant  in  relation  to  the  amount  of  dam- 
ages, is  tantamount  to  an  admission  that  $2,000  is  an  ex- 
cessive verdict,  and  giving  due  consideration  to  the  action 
of  the  jury  and  to  their  evident  decision  on  the  credibility 
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and  weight  of  the  testimony,  we  see  no  justification  for  inter- 
fering with  that  verdict. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Affirmed. 


J.  6.  McCarthy  t.  Alphons  Cnstodfs  Chimney  Construc- 
tion Company. 

Gen.  No.  12,082. 

1.  Foreign  corpobation — xohen  failure  to  comply  with  act  of 
May  26,  1897,  cannot  he  relied  upon.  In  an  action  upon  an  appeal 
bond,  the  non-compliance  of  a  foreign  corporation  (plaintiff)  prior 
to  having  obtained  the  judgment  upon  which  the  bond  was  given, 
is  not  a  defense. 

2.  Foreign  corporation — what  not,  to  ''transact  "business''  within 
meaning  of  act  of  May  26,  1897.  To  take  an  appeal  bond  from  a 
judgment  obtained  by  it.  Is  not  to  "transact  business"  within  the 
meaning  of  the  act  of  May  26,  1897. 

3.  Foreign  corporation — when  may  maintain  action  in  this 
State.  If  a  foreign  corporation  has  complied  with  the  act  of  May 
26,  1S97,  at  the  time  of  bringing  suit,  its  status  is  established  and  It 
is  entitled  to  maintain  the  same. 

4.  Appeal  bont>— obligors  on,  estopped  to  deny  judgment  recited 
therein.  The  obligors  on  an  appeal  bond  are  estopped  to  deny  the 
validity  of  the  judgment  recited  therein. 

Action  of  assumpsit.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  In  this 
court  at  the  October  term,  1904.  Afllrmed  with  damages.  Opinion 
filed  October  16,  1905. 

John  E.  Dalton  and  John  S.  Stevens,  for  appellant. 

Zeisler,  Farson  &  Friedman,  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

The  appellant  in  this  ease  is  a  surety  on  an  appeal  bond 
of  $6,500  given  by  L.  L.  Leach  &  Son,  a  corporation,  to  the 
appellee,  conditioned  to  pay  the  amount  of  a  judgment  against 
said  L.  L.  Leach  &  Son  for  $4,258.25  and  costs  (rendered  in 
favor  of  the  appellee  in  the  Superior  Court  of  Cook  county 
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in  February,  1902)  in  case  said  judgment  should  be  affirmed 
in  the  Appellate  Court.  The  judgment  was  duly  affirmed 
in  this  court,  (110  111.  App.,  338)  but  was  not  paid.  There- 
upon the  appellee  sued  the  appellant  on  the  appeal  bond  in 
the  Superior  Court.  The  appellant  filed  three  pleas,  to  the 
effect  that  the  appellee  was  a  foreign  corporation,  and  that 
before  and  at  the  time  of  the  execution  of  the  appeal  bond  it 
had  been  transacting  business  in  Illinois,  but  had  not  filed 
in  the  office  of  the  Secretary  of  State  of  Illinois  a  copy  of 
its  charter,  or  articles  or  certificate  of  incorporation,  nor  re- 
ceived from  the  Secretary  of  State  any  certificate  authorizing 
it  to  do  business  in  Illinois;  and  that  the  appeal  bond  sued 
on  "arose  out  of"  business  transacted  by  the  appellee  with 
L.  L.  Leach  &  Son  during  the  time  it  was  not  authorized 
or  permitted  by  statute,  by  reason  of  such  default,  to  main- 
tain any  action  in  the  Sui>erior  Court ;  wherefore  the  judg- 
ment and  the  bond  were  wholly  void. 

A  general  demurrer  was  sustained  by  the  Superior  Court 
to  these  pleas,  and  the  appellant  elected  to  stand  by  them. 
Judgment  was  therefore  rendered  against  him  in  favor  of  the 
ai)i)ellee  for  $6,500  debt  and  the  damages  assessed  at 
$4,706.25.  From  this  judgment  the  appellant  appealed  to 
this  court  and  has  assigned  here  for  error  the  sustaining  of 
the  demurrer  to  the  pleas. 

The  demurrer  was  plainly  properly  sustained.  The  con- 
tention of  the  appellant  seems  to  be  based  on  the  assumption 
that  the  judgment  for  the. payment  of  which  the  bond  was 
given  is  void  because  of  the  facts  set  forth  in  the  pleas.  This 
is  not  true.  If  when  a  foreign  corporation  sues  in  this  State 
it  has  not  complied  with  the  Act  of  1897  as  amended,  it  is  a 
matter  of  defense  in  that  suit,  which  must  be  in  some  way 
called  to  the  attention  of  the  court  to  defeat  a  judgment. 
If  such  a  suit  goes  to  judgment  without  the  question  being 
raised  in  the  lower  court,  the  judgment  cannot  be  questioned 
in  an  appellate  court  because  of  the  absence  of  such  com- 
pliance, even  in  an  appeal  taken  in  the  same  case.  Holmes 
V.  Standard  Oil  Co.,  183  111.,  70.  This  is  plainly  consistent 
with  right  reason  as  well  as  autliority.     Any  other  rule  would 
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be  absurd.  Even  more  absurd  would  it  be  to  hold  that  an. 
appeal  bond  reciting  such  a  judgment  should  be  held  void  as 
without  consideration,  or  as  on  an  illegal  consideration  be- 
cause of  a  showing  made  in  the  suit  on  the  bond  that  the 
original  judgment  was  erroneously  given  on  account  of  such 
non-compliance  with  the  statute  by  the  plaintiff.  Either  the 
question  had  been  raised  and  disposed  of  b^  the  court  ad- 
versely to  the  defendant — ^in  which  case  such  disposition  was 
certainly  conclusive  in  a  collateral  matter,  and  the  judgment 
secure  against  any  collateral  attack — or  it  was  not  raised^ 
and  therefore  could  not  be  thereafter  raised  either  directly 
or  collaterally. 

Nor  is  this  all.  The  obligors  in  an  appeal  bond  are  in 
any  event  estopped  to  deny  the  validity  of  the  judgment  re- 
cited in  it:  Smith  v.  Whitaker,  11  111.,  417;  George  v. 
Bischoff,  68  IlL,  236;  Meserve  v.  Clark,  115  111.,  582 ;  Hard- 
ing V.  Kuessner,  172  111.,  125.  It  therefore  would  have 
made  no  difference  even  "had  the  judgment  been  void.  Its 
existence  and  validity  could  not  even  then  have  been  ques- 
tioned by  the  appellant  in.  this  action. 

If  the  contention  of  the  appellant  should  be  considered  to 
rest  on  the  proposition  that  the  act  of  taking  an  appeal  bond 
was  "doing  business"  in  the  State  and  therefore  an  illegal 
act,  because  at  that  time  no  certificate  had  been  filed,  and  that 
in  consequence  no  action  could  arise  based  on  it,  it  would  be 
equally  untenable.  First,  it  is  entirely  clear  that  to  take 
such  a  bond  is  not  to  "transact  business"  within  the  meaning 
of  the  statute ;  and,  secondly,  it  is  the  status  of  the  corpora- 
tion at  the  time  that  it  brings  the  suit  on  a  demand  or  tort, 
that  determines  its  right  to  maintain  the  suit  This  is  the 
plain  meaning  of  the  statute,  and  so  the  Supreme  Court 
construes  it  in  Thompson  Co.  v,  Whitehed,  185  111.,  454. 

The  court  is  of  the  opinion  that  the  inference  is  warranted 
from  the  record  that  this  appeal  was  prosecuted  for  delay^ 
and  therefore  affirms  the  judgment,  with  additional  damages 
of  $212.91  (being  5  per  cent,  of  the  damages  assessed  below )^ 
in  addition  to  the  costs. 

Affirmed  with  damages. 
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Orson  Smfth  t.  George  Berz,  Coroner,  etc. 
Gen.  No.  12^L 

1.  Foreign  beceiveb  or  assignee — HghU  of,  to  property  in  Illir 
nois.  A  foreign  receiver,  or  a  foreign  assignee  whose  office  and 
power  are  statutory,  and  to  whom  no  voluntary  conveyance  has 
been  made,  cannot  effectively  convey  real  estate  in  Illinois,  nor  can 
he  obtain  the  assistance  of  the  courts  of  Illinois  to  secure  the 
possession  of  chattels  in  this  Jurisdiction.  If  ^e  has  given  no  no- 
tice of  his  claim  to  debtors  of  the  estate  residing  in  Illinois,  before 
a  garnishment  is  made,  he  cannot  defeat  such  garnishment  by  at- 
taching creditors,  either  resident  or  non-resident,  of  Illinois.  But 
if  without  the  aid  of  the  Illinois  courts  he  has  taken  actual  pos- 
session of  chattels  in  Illinois,  or  has  notified  debtors  of  the  estate 
residing  in  Illinois  of  his  claim,  before  an  attachment  is  made, 
his  claim  (if  it  results  from  laws  or  proceedings  not  contrary  to 
the  public  policy  of  Illinois)  will  be  recognized  and  protected 
against  such  attachment  unless  the  attachment  is  by  a  citizen  of 
Illinois.  As  distinguished  from  a  receiver  or  assignee  purely  stat- 
utory and  appointed  in  invitum,  a  foreign  voluntary  assignee,  for 
the  benefit  of  creditors,  may  have,  in  proper  cases,  the  aid  of  Illi- 
nois courts  to  secure  possession  and  control  of  property  in  Illinois 
conveyed  to  him,  and,  as  against  foreign  attaching  creditors,  he 
will  be  protected  in  his  right  to  all  the  property  in  Illinois  of 
which  he  does  obtain  possession.  But  neither  a  voluntary  as- 
signee, nor  one  purely  statutory,  from  a  foreign  Jurisdiction,  nor  a 
receiver  appointed  by  a  foreign  court,  can  successfully  hold  prop- 
erty of  which  he  has  not  obtained  possession  in  the  Jurisdiction 
appointing  him,  against  attaching  creditors  of  the  insolvent  estate 
who  are  citizens  of  Illinois. 

2.  Cross-errors — eftect  given  to,  where  assignments  of,  are  sus- 
tained. Where  cross-errors  are  assigned  to  the  admission  of  evi- 
dence the  Appellate  Court  will  not,  if  it  holds  such  evidence  in- 
competent, treat  such  evidence  as  though  not  in  the  record  and 
affirm  a  Judgment  otherwise  to  be  reversed,  but  will  give  effect  to 
the  sustaining  of  such  cross-errors  by  instructions  to  the  trial 
court. 

3.  Attachment  notice — effect  of.  An  attachment  notice  mailed 
In  due  course  with  proper  address  raises  a  prima  facie  presumption 
of  reception. 

4.  Attachment    proceeding — burden    of   establishing    fraudulent 
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char<icter  of.  Where  the  replevin  of  goods  is  sought  to  be  Justified 
by  virtue  of  attachment  proceedings,  the  burden  of  establishing 
that  the  same  were  fraudulent  In  character,  is  upon  the  party  as- 
serting such  claim. 

Action  of  debt  upon  replevin  bond.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Lockwood  Honore,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1904.  Reversed 
and  remanded.  Opinion  filed  October  16,  1905.  Rehearing  denied 
October  30,  1905. 

Statement  by  the  Court.  This  is  an  appeal  from  a 
judgment  of  the  Circuit  Court  of  Cook  county  for  damages 
of  $2,000  on  a  replevin  bond.  The  judgment  was  rendered 
in  July,  1904,  against  the  appellant,  Orson  Smith,  who  was 
surety  on  the  bond  and  was  alone  served  with  process,  the 
principal,  one  Francis  Lettellier,  although  sued  with  appel- 
lant, not  having  been  found  in  the  jurisdiction.  The  bond 
of  Lettellier  as  principal  and  Smith  as  surety  was  given  to 
the  appellee  as  coroner  in  October,  1897,  on  the  institution 
of  a  suit  in  replevin  by  said  Lettellier  in  the  Circuit  Court 
of  Cook  county  against  the  sheriff  of  Cook  county  for  certain 
property  in  said  bond  described  and  was  for  the  penal  sum 
of  $2,000.  The  coroner  executed  the  replevin  writ  and  de- 
livered the  property  to  Lettellier.  The  replevin  suit  was 
dismissed  without  a  trial  on  the  merits  in  December,  1899, 
for  failure  of  Lettellier  to  prosecute  and  a  retorno  habendo 
ordered.  The  property  not  having  been  returned,  suit  was 
brought  on  the  replevin  bond  by  the  coroner  for  the  use  of  the 
sheriff,  who  held  the  goods  when  replevied. 

To  the  declaration  in  ordinary  form  for  replevin  the  de- 
fendant Smith  first  pleaded  non  est  factum  and  secondly  that 
the  plaintiff  should  recover  but  nominal  damages  because 
the  goods  taken  were  the  property  of  Lettellier,  the  re- 
pleviuor,  and  that  the  replevin  suit  was  dismissed  without  a 
hearing  on  the  merits. 

The  plaintiff  joined  issue  on  the  first  plea  and  to  the  sec- 
ond replied  double,  in  the  first  replication  traversing  and  in 
the  second  alleging  that  on  October  4,  1897,  the  Gilliam 
Manufacturing  Company,  a  West  Virginia  corporation,  sued 
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out  an  attachment  writ  for  $1,605.24  against  the  Hamilton 
Kenwood  Cycle  Co.  in  the  Circuit  Court  of  Cook  county,  di- 
recting the  sheriff  of  Cook  county  to  attach  the  property  of 
the  Hamilton  Kenwood  Cycle  Co.  to  satisfy  the  writ,  ani 
that  it  ^as  in  pursuance  thereof  that  the  property  in  ques- 
tion was  taken,  and  averring  that  the  property  so  taken  was- 
the  property  of  the  Hamilton  Kenwood  Cycle  Co,  and  was- 
subject  to  said  writ  of  attachment.  A  rejoinder  traversing 
all  the  alkgations  of  the  second  replication  was  filed  by  the 
plaintiff. 

Later  two  additional  pleas  were  filed  by  the  defendant. 
The  first  of  these  additional  pleas  sets  out  a  resolution  of 
the  Hamilton  Kenwood  Cycle  Company  on  June  17,  1897^ 
authorizing  the  execution  of  a  certain  chattel  mortgage  to 
one  J.  Frederick  Baars,  trustee,  under  certain  specified 
trusts,  the  net  purport  of  which  was  that  he  should,  out  of  the 
proceeds  of  the  property  covered  by  the  mortgage,  pay  the 
creditors  of  the  Cycle  Company  in  an  arrangement  of  pri- 
ority  according  to  several  classes:  first,  the  National  Bank 
of  Grand  Rapids  and  four  other  creditors;  second,  twenty- 
three  enumerated  creditors ;  third,  nine  other  creditors,  among^ 
them  the  Gilliam  Manufacturing  Co.  Said  mortgage  pur- 
ported to  cover  all  the  personal  property  of  the  Cycle  Com- 
pany, and  specified  with  other  things  "all  goods,  bicycles  and 
materials  for  the  same  in  transit,  and  all  goods  and  bicycles 
sent  out  on  commission  or  otherwise  wheresoever  the  same 
may  be ;  also  all  additions  to  the  personal  property  mentioned 
which  may  be  made  from  time  to  time  by  the  said  first  party 
during  the  life  of  the  mortgage  and  all  articles  procured  ta 
replace  any  of  said  property  and  said  goods,"  The  plea 
sets  out  the  chattel  mortgage  in  full  and  avers  that  it  was 
duly  executed  on  June  17,  1897,  by  the  Cycle  Company 
through  its  treasurer  and  general  manager;  that  said  Baars 
accepted  the  trust  and  that  the  mortgage  and  acceptance 
were  in  accordance  with  the  statutes  of  Michigan  filed  with 
the  city  clerk  of  the  city  of  Grand  Rapids,  Michigan,  where 
the  company  had  its  principal  ofiice^  and  its  residence.  It 
also  avers  that  on  or  about  June  21,  1897,  the  trustee  took 
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actual  possession  of  all  property  of   the  Cycle  Company 
<»overed  by  said  chattel  mortgage  in  the  State  of  Michigan 
^nd  employed  Jones  &*  Jennings,  agents  of  the  Cycle  Com- 
pany in  Chicago,  Illinois,  to  hold  possession  of  the  property 
in  Chicago  for  the  trustee  and  to  account  to. him  therefor; 
that  soon  after  the  trustee  had  shipped  from  Chicago  to 
iimself  at  Grand  Rapids  nearly  all  the  property  then  in 
Chicago  and  that  none  of  the  property  levied  on  by  the 
sheriff  under  the  attachment  issued  October  4,  1897,  at  the 
«uit  of  the  Gilliam  Manufacturing  Company  against  the 
Cycle  Company  was  in  Chicago  on  June  19,  1897,  but  was 
either  then  in  Grand  Rapids  or  was  manufactured  after  that 
<late  out  of  material  then  in  hand  at  Grand  Rapids ;  that  the 
attachment  was  levied  upon  goods  subject  to  the  mortgage 
and  taken  possession  of  by  the  trustee  at  Grand  Rapids  and 
sent  by  him  afterwards  from  Grand  Rapids  to  Chicago  to 
be  sold  in  that  market ;  that  the  safe  levied  on  was  purdiased 
by  the  trustee  after  the  mortgage  was  given ;  that  on  August 
18,  1897,  the  trustee  filed  a  bill  in  chancery  in  the  Circuit 
Court  of  Kent  county  at  Grand  Rapids,  Michigan,  to  foreclose 
the  chattel  mortgage  and  for  the  appointment  of  a  receiver 
to  take  charge  of  the  property;  that  thereupon  Thomas  J. 
O'Brien  was  by  the  court  appointed  receiver,  and  authorized 
to  sell  the  property  at  public  or  private  sale;  that  the  said 
receiver  then  took  immediate  possession  of  said  property  and 
shipped  from  time  to  time  a  considerable  part  of  it  to  Chi- 
<»go  for  sale,  and  that  some  of  this  property  so  shipped  was 
levied  on  by  the  attachment  writ  of  the  Gilliam  Manufactur- 
ing Co.;  that  on  September  8,  1897,  a  final  decree  in  the 
foreclosure  suit  was  entered  directing  the  receiver  to  sell  the 
property  remaining  unsold  at  public  sale ;  that  on  September 
10,  1897,  the  receiver  published  in  the  daily  newspapers  of 
Orand  Rapids  notice  of  a  public  sale  to  take  place  on  Septem- 
l)er  18,  1897,  and  posted  nortices  thereof  and  sent  by  mail, 
postage  prepaid,  notice  to  all  creditors  of  the  Cycle  Co.,  in- 
cluding the  Gilliam  Manufacturing  Company;  that  on  Sep- 
tember 18,  1897,  the  property  was  sold  by  the  receiver  pursu- 
iint  to  the  notice  and  was  bid  off  by  Letellier  for  $15,000 ;  that 
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on  September  20,  1897,  the  sale  was  confirmed  by  the  court ; 
that  on  September  21,  1897,  the  agents  in  Chicago  were 
notified  of  the  sale  to  Lettellier  and  were  employed  by  Lettel- 
lier  as  his  agents,  and  thereafter  accounted  and  reported  to 
Lettellier  as  owner  for  all  sales  made;  that  afterwards  all 
sales  and  transactions  had  in  relation  to  the  property  were 
by  Lettellier  as  purchaser,  owner,  and  possessor  of  said  prop- 
erty. 

As  a  conclusion,  the  plea  avers  that  the  title  of  Lettellier 
was  paramount  to  that  of  the  Gilliam  Manufacturing  Com- 
pany, a  West  Virginia  corporation,  and  that  the  said  Gilliam 
Company  had  no  title  to  said  property  nor  any  right  of  posses- 
sion thereto  nor  acquired  any  by  the  levy  of  its  writ  of  at- 
tachment on  October  4,  1897. 

The  second  of  the  additional  pleas  sets  ijp  the  same  mat- 
ter as  the  first,  and  stated  as  its  conclusion  that  by  virtue  of 
the  purchase  at  the  receiver's  sale,  Lettellier  became  invested 
with  and  succeeded  to  all  the  right,  title  and  interest  of  the 
trustee,  under  the  laws  of  Michigan,  and  that  his  lien  was 
paramount  to  the  one  obtained  by  the  Gilliam  Manufacturing 
Company  by  its  levy. 

To  these  additional  pleas  the  plaintiff  filed  replications 
traversing  each  statement  of  the  pleas  and  concluding  to  the 
country,  and  also  replications  alleging  that  even  if  the  safe 
was  as  alleged  purchased  by  the  trustee,  the  possession  of  it 
was,  w^hen  taken  by  the  attachment,  in 'the  Cycle  Company 
and  that  it  Avas  subject  to  said  attachment,  that  even  if  the 
allegations  of  said  pleas  were  true,  yet  nevertheless  when  the 
said  attachment  WTit  was  levied  the  said  goods  and  chattels 
were  in  the  apparent  and  ostensible  possession  of  the  Cycle 
Company,  and  that  said  company  was  then  to  all  appearances 
and  ostensibly  conducting  and  carrying  on  the  sale  of  said 
goods  and  chattels  in  Chicago  in  its  own  name,  that  the 
plaintiff  had  no  notice  to  the  contrary  before  taking  said 
goods  and  chattels  and  that  said  property  was  subject  to 
said  attachment. 

Further  replications  averred  that  even  if  the  allegations 
of  the  pleas  were  true,  yet  the  authorization,  execution  and 
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recording  of  the  chattel  mortgage,  together  with  the  fore- 
closure and  the  sale  of  the  property  thereunder,  were  executed 
and  carried  out  without  consideration  between  the  parties 
thereto  and  with  the  fraudulent  intent  of  hindering  the 
plaintiff  in  the  collection  of  its  debt  against  the  Cycle  Com- 
pany and  were  fraudulent  and  void  against  the  plaintiff, 
and  that  Lettellier  had  notice  thereof,  wherefore  the  goods 
levied  on  were  as  against  the  plaintiff  at  the  time  when  so 
taken  the  property  of  the  Cycle  Company  and  subject  to 
attachment  against  it. 

The  defendant  in  the  action  filed  rejoinders  to  these  repli- 
cations, denying  that  the  safe  involved  was  in  the  possession 
of  the  Cycle  Company  at  the  time  alleged  in  the  replication, 
denying  that  when  taken  by  the  attachment  writ,  the  prop- 
erty was  in  the  apparent  possession  of  the  Cycle  Company, 
or  that  the  Cycle  Company  was  apparently  carrying  on  its 
sale  in  its  own  name,  and  denying  that  the  transactions  in- 
volving the  mortgage  proceedings  were  with  a  fraudulent  in- 
tention of  hindering  and  delaying  the  plaintiff. 

On  the  issues  raised  by  these  pleadings  a  trial  was  had 
before  a  jury,  in  April  1904,  and  the  jury  first  returned  a 
verdict  for  the  plaintiff,  finding  the  debt  $2,000  and  assess- 
ing the  damages  at  the  sum  of  $1,G50  with  interest  at  5% 
per  annum  from  October  11,  1897,  to  April  26,  1904,  and 
also  returned  special  findings  on  certain  questions  submitted 
to  them  as  follows : 

The  question:  ^What  was  the  value  of  the  property  re- 
plevied V\  they  answered  "$1,760." 

The  question:  "Did  the  receiver  ship  the  property  in 
question  or  any  part  thereof  to  Jones  and  Jennings  in  Chi- 
cago?", they  answered  "Xo." 

The  trial  judge  refused  to  receive  the  general  verdict  (the 
ad  damnum  in  the  writ  and  declaration  being  only  $2,000), 
and  instructed  the  jury  that  the  verdict  should  not  exceed 
$2,000.  Whereupon  the  jury  retired  and  returned  a  verdict 
for  the  plaintiff  finding  the  debt  to  be  $2,000,  and  assessing 
damages  at  $2,000. 

The  court  then  denied  a  motion  for  a  now  trial  made  bv 
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the  defendant  and  a  motion  to  arrest  judgment  Judg- 
ment being  entered  on  the  verdict  the  present  appeal  is 
prosecuted.  Errors  have  been  assigned  and  argued  involv- 
ing the  admission  and  exclusion  of  evidence  and  the  giving 
and  refusal  of  certain  instructions  and  asserting  the  verdict 
to  be  against  the  weight  of  the  evidence.  Complaint  is 
also  made  of  the  refusal  to  submit  at  the  instance  of  the  de- 
fendant certain  special  questions  of  fact  to  the  jury.  These 
matters  will  be  discussed  in  the  opinion  so  far  as  seems  neces- 
sary. 

Cross  errors  have  been  assigned  by  the  plaintiff,  who  asks, 
however,  for  an  affirmance  of  the  judgment. 

Gregory,  Poppenhusen  &  Mc^N'ab,  for  appellant. 

Helmer,  Moulton  &  Whitmajs^,  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

The  questions  raised  by  this  appeal  are  sufficiently  dis- 
closed by  the  statement  of  the  pleadings  prefixed  to  this 
opinion. 

Although  (erroneously  as  we  think)  the  papers  and  pro- 
ceedings in  the  attachment  suit  of  the  Gilliam  Manufactur- 
ing Company,  a  West  Virginia  corporation,  against  the 
Hamilton  Kenwood  Cycle  Company  were  excluded  from 
evidence  by  the  trial  judge,  it  stands  admitted  by  the  plead- 
ings (having  been  although  first  in  a  rejoinder  denied,  after- 
ward in  a  plea  alleged,  by  the  defendant,  as  well  as  set  up 
by  the  plaintiff  in  replications)  that  such  an  attachment  suit 
was  begun  on  October  4,  1897. 

The  main  issue  in. the  case  is  whether  the  levy  of  that 
attachment  gave  to  the  attaching  creditor  a  right  to  the  goods 
attached  superior  to  that  proven  by  the  defendant  in  this  suit 
to  have  existed  in  the  plaintiff  in  the  replevin  suit  from 
which  this  action  on  the  bond  resulted. 

The  plaintiff  in  a  replevin  suit  must  of  course  rely  on  his 
own  right  to  possession  and  not  on  the  weakness  of  his 
adversary's  claim,  and  it  may  have  been  for  that  reason  that 
the  learned  trial  judge  held  the  attachment  proceedings  im- 
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material.  A  right  of  possession,  however,  that  may  be  good 
in  a  claimant  against  some  persons  may  not  be  against 
others,  bnt  mnst  yield  to  some  superior  lien  or  interest.  In 
the  case  at  bar,  althongh  the  attachment  proceedings  were 
excluded  as  immaterial  and  incompetent,  we  think  it  could 
not  be  reasonably  urged  that  Lettellier,  the  replevin  plain- 
tiff, could  not  have  sustained  a  replevin  suit  against  third 
parties,  for  example,  who  had  stolen  the  goods  in  question. 
Some  claim  of  right  the  proceedings  in  Grand  Eapids  set  out 
in  the  pleadings  and  the  actions  and  events  connected  there- 
with in  Chicago,  gave  him.  As  before  stated,  the  question 
in  this  case  is:  was  such  right  superior  to  that  gained  by 
the  Gilliam  Manufacturing  Company  by  its  attachment  of 
October  4,  1897  ? 

The  trial  court,  as  the  record  shows,  proceeded  on  the 
theory  that  as  Lettellier  was  a  purchaser  at  a  receiver's  sale, 
his  right  was  not  so  superior  as  to  property  not  located  in 
Michigan  at  the  time  of  the  appointment  of  the  receiver  by 
a  court  of  that  State  or  not  thereafter  brought  into  Michigan 
so  that  the  receiver  might  take  possession  of  it.  Instruction 
7  was  given,  and  (although  perhaps  objections  to  its  form 
might  have  been  superadded  reasons)  instruction  37  was 
probably  refused,  by  the  trial  judge  on  this  theory.  The 
jury  found,  as  the  special  part  of  their  verdict  indicated,  that 
the  receiver  did  not  ship  any  part  of  the  property  in  question 
to  Chicago.  This  was  practically  tantamount  to  a  finding 
that  it  had  never  been  in  his  possession  in  Michigan,  for  the 
evidence  clearly  showed  such  a  course  of  dealing  between 
Grand  Rapids  and  Chicago  as  to  this  property  before  it  was 
attached  that  if  it  had  so  been  in  his  possession  in  Michigan 
it  must  have  been  he  who  shipped  a  large  part  of  it  to  Chi- 
cago. It  follows,  therefore,  that  if  they  regarded  the  instruc- 
tion of  the  court  and  entertained  the  opinion  expressed  con- 
cerning the  relations  in  fact  of  the  receiver  to  this  property 
the  jury  could  not  have  returned  a  different  verdict. 
Whether  their  special  finding  of  fact  was  not  against  the 
weight  of  the  evidence  will  hereafter  be  considered.     We 

are  here  concerned  with  the  question  whether  instruction  7 
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correctly  stated  tlio  law.  ]f  it  did  not,  the  error  was  one 
demanding  a  reverj^al,  for  under  it,  although  the  jury  might 
have  believed  that  Baars,  the  trustee  under  the  mortgage, 
after  he  had  taken  possession  of  the  property  covered  by  it 
and  before  the  appointment  of  the  receiver,  had  sent  goods 
to  Chicago,  or  that  a  change  of  possession  from  the  company 
to  Lettellier  of  goods  originally  in  Chicago  had  been  effected 
by  some  other  mea^is  than  shipment  of  them  to  Michigan  and 
reshipment  to  Chicago  after  the  appointment  of  the  receiver, 
(both  which  hypotheses  were  possible  under  the  evidence) 
yet  for  the  value  of  such  goods  they  must  have  found  a  ver- 
dict for  the  plaintiff. 

The  appellee  contends  that  instruction  7  correctly  states 
the  law  of  Illinois.  He  argues  that  although  the  chattel 
mortgage  of  the  Cycle  Company  to  Baars  w^as  a  voluntary 
conveyance,  its  foreclosure  and  the  appointment  of  Mr. 
O'Brien  as  receiver  w^as  a  proceeding  in  inviium,  that  a  re- 
ceiver appointed  in  a  proceeding  in  invitum  has  no  right  to 
act  beyond  the  jurisdiction  appointing  him,  or  that  at  all 
events  any  action  ostensibly  taken  by  him  in  Illinois  entirely 
outside  such  jurisdiction  can  avail  nothing  against  an  at- 
taching creditor,  resident  or  non-resident,  ^vho  chooses  to 
ignore  it.  Unless  therefore  the  goods  attached  had  been  in 
Michigan,  daring  the  receiver's  tenure  of  office,  he  could 
not  have  conveyed  any  right  to  them  to  Lettellier.  This 
view  seems  to  have  been  adopted  by  the  trial  judge  and  to 
have  controlled  his  rulings  in  the  cause.  We  cannot  agree 
with  it. 

The  Illinois  cases  relied  on  by  counsel  to  support  it,  such 
as  Rhawn  v.  Pearce,  110  111.,  350;  May  v.  First  National 
Bank,  122  111.,  551;  Woodward  v.  Brooks,  128  111.,  222; 
Townsend  v.  Coxe  et  al.,  151  111.,  62,  do  not,  we  think,  es- 
tablish a  rule  of  such  strictness,  and  when  they  are  examined 
in  connection  with  Ileyer  v.  Alexander,  108  111.,  385 ;  C.  il. 
&  St.  P.  Ey.  Co.  V.  Keokuk,  108  111.,  317 ;  Consolidated  Tank 
Line  Co.  v.  Collier,  148  111.,  259,  the  following  doctrine  is 
in  our  opinion  found  to  be  the  law  of  Illinois. 

A   foreign   receiver,    or   a   foreign   assignee   whose   office 
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and  power  are  statutory,  and  to  whom  no  voluntary  convey- 
ance has  been  made,  cannot  effectively  convey  real  estate 
in  Illinois,  nor  can  he  obtain  the  assistance  of  the  courts  of 
Illinois  to  secure  the  possession  of  chattels  in  this  jurisdic- 
tion. If  he  has  given  no  notice  of  his  claim  to  debtors  of 
the  estate  residing  in  Illinois,  before  a  garnishment  is  made, 
he  cannot  defeat  such  garnishment  by  attaching  creditors, 
either  resident  or  non-resident,  of  Illinois.  But  if  without 
the  aid  of  the  Illinois  courts  he  has  taken  actual  possession, 
of  chattels  in  Illinois,  or  has  notified  debtors  of  the  estate  re- 
siding in  Illinois  of  his  claim,  before  an  attachment  is  made, 
his  claim  (if  it  results  from  laws  or  proceedings  not  contrary 
to  the  public  policy  of  Illinois)  will  be  recognized  and  pro- 
tected against  such  attachment  unless  the  attachment  is  by  a 
citizen  of  Illinois.  As  distinguished  from  a  receiver  or  as- 
signee purely  statutory  and  appointed  in  invitwn,  a  foreign 
voluntary  assignee,  for  the  benefit  of  creditors,  may  have,  in 
proper  cases,  the  aid  of  Illinois  courts  to  secure  possession 
and  control  of  property  in  Illinois  conveyed  to  him,  and,  as 
against  foreign  attaching  creditors,  he  will  be  protected  in 
his  right  to  all  the  property  in  Illinois  of  which  he  does  ob- 
tain possession.  But  neither  a  voluntary  assignee,  nor  one 
purely  statutory,  from  a  foreign  jurisdiction,  nor  a  receiver 
appointed  by  a  foreign  court,  can  successfully  hold  property 
of  which  he  has  not  obtained  possession  in  the  jurisdiction 
appointing  him,  against  attaching  creditors  of  the  insolvent 
estate  who  are  citizens  of  Illinois.  If  this  be  the  law  of 
Illinois,  it  conforms,  we  think,  to  tliat  of  many  other  states 
as  shown  by  their  reported  decisions.  With  it,  instruction 
7  in  the  case  at  bar  is  not  in  accord,  for  that  instruction  took 
altogether  from  the  jury  the  question  whether  Lettellier  or 
the  receiver  from  whose  sale  he  derived  title  had  taken 
possession  in  Illinois  of  goods  not  in  Micliigan  at  or  after  the 
receiver's  appointment.  If  such  possession  had  been  taken, 
then  according  to  the  law  as  we  hold  it  to  be,  Lettellier's 
claim  would  prevail  over  that  of  a  foreign  attaching  creditor. 
We  do  not,  however,  think  this  is  the  only  reason  for  hold- 
ing the  instruction  erroneous.     It  proceeds,  as  does  the  argu- 
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iii^iit  of  counsel  in  support  of  it,  entirely  on  the  assumption 
that  the  appointment  of  O'Brien  as  receiver  was  a  proceed- 
ing in  invitum,  and  that  he  held,  under  the  action  of  the 
court  in  appointing  him  and  the  action  of  the  parties  after 
liis  appointment,  only  the  right  of  possession  which  he  would 
have  hold  had  he  been  appointed  in  a  purely  hostile  proceed- 
ing between  the  parties  to  the  suit.  We  view  the  transac- 
tions differently.  It  is  apparent  that  the  Hamilton  Ken- 
wrx)d  Cycle  Co.  on  June  19,  1897,  being  in  a  financially  em- 
barrassed condition,  desired  so  to  arrange  its  affairs  and 
ai^sets  that  while  the  assets  should  reach  as  far  as  possible 
toward  the  extinguishment  of  its  indebtedness,  there  should 
in  any  event  be  preferred  five  certain  creditors,  chief  among 
which  was  the  Xational  City  Bank  of  Grand  Rapids.  To 
accomplish  this  result  the  company  made  a  mortgage  of  its 
chattels  to  one  Baars  as  trustee,  Baars  being  cashier  of  the 
bank.  In  addition  to  this  it  assigned  to  Baars  the  accounts 
and  claims  due  to  it,  at  least  certain  of  them — apparently 
all.  All  this  was  to  secure  certain  debts  arranged  in  classes 
of  priority,  the  five  creditors  to  be  primarily  preferred  con- 
stituting the  first  class.  The  mortgage  provided  that  so  long 
as  the  trustee  considered  it  advisable  the  property  covered 
by  it  might  remain  in  the  possession  of  the  Cycle  Company 
which  might  carry  on  its  business  as  usual,  but  that  whenever 
the  trustee  deemed  the  interests  of  his  beneficiaries  demanded 
he  should  have  the  right  to  take  immediate  possession  and 
the  right  of  foreclosure.  The  intent  and  substance  of  the 
transactions  are  shown  by  the  fact  that  immediately  after 
due  record  of  the  mortgage  Baars  took  steps  towards  the 
possession  of  all  the  ^property  mortgaged.  It  is  contended 
by  appellee  that  such  steps  did  not  constitute  in  law  the 
actual  reduction  to  possession  of  the  goods  in  Chicago,  a 
position  we  will  hereafter  advert  to;  but  the  intent  to  take 
legal  possession  immediately  cannot  be  disputed,  nor  can  it 
be  disputed  that  such  taking  of  possession  was  not  opposed 
by  the  mortgagor  company  but  on  the  contrary  was  by  it 
assisted  and  expedited. 

After  two  months  in  which  Baars  was  the  ostensible  di- 
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Tecting  head  of  the  business,  he  filed  a  bill  to  foreclose  the 
chattel  mortgage,  afid  in  it  asked  for  the  appointment  of  a 
receiver  both  of  the  chattels  unsold  pending  the  foreclosure 
sale  and  of  the  accounts  assigned  and  not  yet  collected,  to 
preserve  the  one  and  collect  the  other  and  dispose  of  both 
as  might  be  directed  by  the  court.  To  this  bill  the  Cycle 
Company  answered  admitting  every  allegation  and  thus  in 
effect  joining  in  the  prayer  of  the  bill.  Thereupon  the  court, 
reciting  that  it  did  so  on  the  motion  of  the  complainant, 
counsel  for  the  defendant  appearing,  and  "not  opposing,'^ 
appointed  as  receiver  T.  J.  O'Brien  (a  lawyer  of  Grand 
Rapids),  "he  being  recommended  therefor  by  the  parties  to 
the  suit."  The  trustee  Baars  then  immediately  turned  over 
to  the  receiver,  or  certainly  attempted  to  do  so,  all  the  prop- 
erty which  had  come  into  his  possession  as  mortgagee  and 
did  this  with  the  evident  assent  of  the  former  managers  and 
directors  of  the  company.  Three  weeks  later,  by  a  consent 
decree  (it  being  so  expressly  recited  therein)  it  was  ordered 
by  the  court  that  the  mortgaged  goods  remaining  unsold 
should  be  sold  "by  or  under  the  direction  of  the  receiver 
*  *  *  or  by  a  Circuit  Court  Commissioner,"  etc.,  and 
the  proceeds  applied  to  pay  the  mortgage  indebtedness.  Ac- 
cordingly, the  receiver,  in  the  language  of  his  report,  "charged 
by  the  solicitor  for  the  complainant  with  the  execution  of 
said  decretal  order,"  sold  at  auction  to  Francis  Lettellier 
as  the  highest  bidder,  all  the  property  for  $15,000.  The 
sale  was  at  once  in  another  consent  decree  confirmed  by  the 
court  and  the  property  ordered  delivered  by  the  receiver  to 
Lettellier  and  it  was  so  done,  certainly  so  far  as  the  receiver 
could  do  it,  while  the  $15,000  was  paid  to  Baars  for  distribu- 
tion among  the  five  primarily  preferred  creditors. 

If  we  look  at  the  substance  rather  than  the  shadow  of 
things,  we  must  consider  these  proceedings  much  more  like  a 
voluntary  assignment  with  preferences  by  the  Cycle  Com- 
pany, than  a  hostile  ''in  inviturn'  sequestration  of  its  prop- 
erty by  a  foreign  court  into  the  hands  of  a  foreign  receiver. 
Such  a  voluntary  assignment,  whatever  its  validity  had  it 
been  made  in  Illinois,  was  valid  in  Michigan,  and  under  the 
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authority  of  the  Consolidated  Tank  Line  Co.  v.  Collier,  148 
111.,  259,  should  therefore  be  so  held  here.  It  would  not 
appear  to  be  like  the  assignment  in  Townsend  v.  Coxe,  151 
111.,  62,  contrary  to  the  public  policy  of  the  State.  It  would 
seem  that  as  delivery  of  chattels  by  the  rightful  owner  gives 
a  prima  facie  title,  the  delivery  of  the  goods  in  question  by 
the  company  to  Baars,  by  Baars  to  O'Brien  and  by  O'Brien 
to  Lettellier,  all  in  the  pursuance  of  a  plain  intent  to  carry 
out  an  original  and  lawful  design  of  the  company  to  prefer 
wath  their  proceeds  certain  creditors,  would  pass,  so  far  as 
the  conflicting  claims  of  the  Gilliam  Co.  are  concerned,  the 
title  to  said  goods  irrespective  of  whether  or  not  they  were  in 
Michigan  at  or  after  the  appointment  of  the  receiver.  In- 
struction 7,  however,  left  no  question  concerning  such  a  de- 
livery outside  of  Michigan  to  the  jury. 

In  still  another  view  the  instruction  is  erroneous.  If  it 
should  be  conceded  that  the  title  to  the  chattels  in  Chicago 
did  not  pass  to  the  receiver  because  he  was  in  form  an  oflicer 
appointed  in  invitum,  why  could  he  not,  without  taking  the 
goods  into  his  possession  in  Michigan,  convey  to  Lettellier 
a  good  title  under  the  decree  of  the  court  ?  Independently 
of  his  appointment  as  receiver  he  was  designated  in  the  al- 
ternative by  a  court  of  competent  jurisdiction  in  Michigan,  as 
the  person  to  carry  out  a  decree  of  foreclosure  sale  of  a  valid 
chattel  mortgage,  where  the  mortgagee  claimed  to  be  in  pos- 
session. If  the  goods  in  Illinois  were  included  in  the  Michi- 
gan chattel  mortgage,  and  especially  if  Baars  was  in  pos- 
session of  them,  as  mortgagee,  could  not  the  Michigan  court 
with  the  parties  before  it,  through  a  judicial  sale  by  an  officer 
specially  designated  to  make  it,  convey  the  title  to  the  chat- 
tels under  the  mortgage  which  it  is  admitted  was  a  volun- 
tary conveyance?  The  case  of  Ehawn  v.  Pearce,  110  111., 
350,  relied  on  by  appellee,  holds  that  a  sequestration  in  iw- 
vitum  in  favor  of  a  purely  statutory  assignee  or  receiver  does 
not  pass  title  to  property  outside  of  the  appointing  juris- 
diction, but  we  know  of  no  case  which  holds  tliat  a  competent 
foreign  court  cannot  make  a  valid  foreclosure  sale,  through 
its  appointed  agent  or  commissioner,  of  chattels  once  covered 
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bv  a  mortgage  within  its  own  jurisdiction  and  sent  to  an- 
other by  the  mortgagee,  or  even  of  chattels  covcvcmI  in  terms 
by  the  mortgage  and  of  which  the  mortgagee  has  taken  pos- 
session in  such  other  jurisdiction. 

The  giving  of  this  seventh  instruction  wc  therefore  hold 
erroneous. 

But  it  is  argued  by  counsel  for  appellee  in  effect  that  even 
if  such  instruction  does  not  state  the  law,  the  verdict  and 
judgment  should  be  upheld  because  the  description  of  the 
property  in  Chicago,  if  said  property  is  to  be  held  included 
in  the  mortgage  at  all,  was  so  vague  and  indefinite  as  to 
render  the  mortgage  invalid  as  to  it,  in  default  of  record  in 
Illinois,  and  of  possession,  and  that  tliere  is  no  competent 
evidence  in  the  record  that  either  the  mortgagee,  receiver  or 
purchaser  took  possession  of  it.  The  language  by  which,  it  is 
alleged  that  the  chattels  belonging  to  the  company  in  Chi- 
cago are  described  is  certainly  very  general  and  we  should  be 
inclined  to  hold  insufiicient  to  identify  and  hold  said  prop- 
erty, if  it  had  not  been  further  identified  and  claimed  by  the 
mortgagee's  taking  possession  of  it.  But  we  do  not  agree 
with  the  proposition  that  there  is  no  proper  evidence  in  the 
record  to  show  that  such  possession  was  taken.  We  think 
the  evidence  clearly  establishes  the  fact  that  the  great  bulk 
of  the  goods  which  were  attached  were  not  in  Chicago  at  the 
time  of  the  execution  of  the  mortgage  and  that  they  were  sent 
to  Chicago  thereafter  by  the  trustee,  the  receiver  and  Lettel- 
lier,  who  were  successively  in  possession  of  the  business  of 
the  Cycle  Company  at  Grand  Eapids.  It  would  be  useless 
in  this  opinion  to  collate  the  evidence  to  this  effect,  which 
has  been  thoroughly  discussed  in  the  respective  briefs  of  the 
parties.  Jennings,  Holland  and  Sligh  made  direct  state- 
ments, which  both  the  primary  and  secondary  documentary 
evidence  adduced  clearly  confirmed,  inconsistent  with  any 
other  state  of  facts. 

It  is  not  necessary  for  us  perhaps  to  pass  on  the  objection 
so  strenuously  urged  to  all  the  secondary'  evidence  that  the 
proper  foundation  in  a  search  for  the  original  documents 
had  not  been  laid  for  it,  because  although  cross  errors  are 
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assigned  on  its  introduction,  we  could  not  disregard  it  in 
this  investigation  and  affirm  the  judgment,  as  though  no 
such  evidence  was  in  the  record.  Such  is  not  the  effect  of 
the  assignment  of  these  cross  errors.  We  can  only,  if  the 
case  is  to  be  remanded,  give  effect  to  such  assignment  by  in- 
structions to  the  trial  court.  We  do  not,  however,  think  the 
assignments  are  well  made.  It  seems  to  us  that  a  sufficient 
showing  was  made  to  justify  the  trial  judge  in  the  rulings 
which  admitted  the  secondary  evidence.  Any  detailed  dis- 
cussion of  this  would  be  superfluous,  for  at  another  trial  the 
showing  might  be  in  either  direction  widely  different. 

Of  defendant's  ^Exhibit  22,  purporting  to  be  a  list  of  the 
bicycles  attached,  it  may  be  said  that  while  the  evidence 
as  to  the  date  of  its  preparation  is  by  no  means  as  clear  as 
could  be  wished,  a  fair  inference  is  that  it  might  have  been 
made  at  the  time  of  the  attachment  and  not  a  year  afterward, 
as  argued  by  appellee.  By  inspection  of  the  record  (rather 
than  of  the  abstract)  it  appears  that  Jennings  in  answer  to 
the  question  whether  he  could  identify  the  goods  attached, 
swore  that  there  was  a  list  made  up  at  the  time  of  the  attach- 
ment. Sligh  afterward  testified  that  he  made  a  request  of 
Jones  &  Jennings  for  a  list  of  all  the  wheels  that  were 
covered  by  the  attachment,  and  received  in  reply  Exhibit  22. 
Jennings  further  testified  that  Exhibit  22  was  in  his  hand- 
writing. While  it  would  appear  from  the  memorandum  at 
its  head  that  Sligh  received  it  in  1898,  it  by  no  means  fol- 
lows that  it  was  then  made  up.  The  best  that  can  be  said 
of  it  is  that  the  date  of  its  preparation  is  doubtful.  But  as 
before  indicated,  there  are  direct  statements  of  witnesses  that 
the  goods  attached  were  not  in  the  Chicago  store  at  the  date 
of  the  mortgage.  It  is  argued  that  the  witnesses  for  the  de- 
fendant were  discredited  by-inconsistencies  and  indefiniteness 
in  their  testimony.  Careful  examination  and  consideration 
of  it  do  not  produce  that  impression  on  us,  and  we  cannot 
avoid  the  conclusion  that  the  evidence  clearly  shows  that  the 
property  attached  was  almost  all  sent  to  Chicago  after  the 
mortgage  was  made  and  the  trustee  had  taken  possession  of 
it,  and  that  the  special  finding  of  the  jury  that  the  receiver 
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did  not  ship  any  part  of  it  to  Jones  and  Jennings  in  Chicago 
is  entirely  unwarranted. 

But  e\'en  the  contrary  view  would  not  of  necessity  justify 
the  verdict  and  judgment  as  we  view  the  law.  Possession 
of  the  goods  in  Chicago  might,  in  our  opinion,  have  been 
taken  in  this  case  by  the  mortgagee,  the  receiver  or  the  pur- 
chaser (certainly  by  the  mortgagee  or  the  purchaser),  with- 
out said  goods  ever  having  been  in  Michigan.  The  legal  pos- 
session of  property  in  the  physical  custody  of  factors  or 
bailees  may  change  by  notice  to  the  bailees  of  change  of  title, 
assented  to  by  them  and  acted  upon  by  their  acknowledgment 
of  a  new  agency.  Such  a  change  is  claimed  by  appellant  in 
this  case,  but  by  the  rulings  of  the  court  the  question  whether 
such  a  change  took  place  was  entirely  taken  from  the  jury. 
By  declining  to  give  instruction  37  as  asked  and  neglecting 
to  express  the  essential  proposition  it  contained  by  any  modi- 
fied fonn  of  it,  the  trial  judge  showed  his  apparent  dis- 
agreement with  the  principle  involved.  We  think  also  that 
even  on  the  theory  of  the  trial  court,  instruction  40  should 
have  been  given  as  more  explicitly  stating  what  he  perhaps 
deemed  involved  in  instruction  7.  Instruction  10  we  think 
misleading.  We  do  not  deem  it  necessary  to  discuss  it,  nor 
do  we  think  it  necessary,,  in  the  view  which  we  take  of  the 
record  in  this  case,  that  we  should  now  decide  whether  or 
not  instructions  33  and  35,  which  were  refused,  should  have 
been  given.  The  doctrines  they  express  do  not  lack  au- 
thority. Lowe  V.  Matson,  140  111.,  108;  Hodges  v.  Ilurd, 
47  111.,  363.      ^ 

Counsel  for  appellee  contend  that  as  against  an  attach- 
ing creditor,  such  change  of  possession  as  might  be  effectual 
as  between  the  vendor,  vendee  and  bailees,  would  not  avail 
if  unaccompanied  by  "outward,  open,  actual  and  visible 
signs,"  which  they  say  did  not  exist  in  this  case.  This 
might  well  be  if  credit  were  obtained  on  the  strength  of  the 
unchanged  outward  condition  of  things,  but  when  no  estoppel 
can  be  claimed  because  of  the  situation,  we  do'not  see  the 
force  of  the  proposition.  Especially  it  lacks  such  force  when,, 
as  in  effect  was  the  case  here,  notice  in  regular  course  has. 
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been  given  the  creditor  of  the  alleged  change  of  title  before 
the  attachment.  It  is  urged  that  mailing  in  due  course  with 
proper  address  is  not  evidence  of  any  actual  notice.  It  raises 
a  prima  facie  presumption  of  reception,  in  our  opinion.  If 
the  attaching  creditor  did  receive  notice  of  the  receiver's  sale, 
and  in  pursuance  of  such  sale  the  bailees  after  receiving 
notice  of  it,  actually  held  for  the  purchaser,  the  title  having 
actually  changed,  it  would  be  highly  unreasonable,  in  the  ab- 
sence of  any  estoppel  in  favor  of  the  creditor,  to  hold  him 
unaffected  by  such  change  because  of  the  lack  of  outward 
signs.  So  to  hold  would  be  to  make  the  "outward  sign" 
superior  to  the  "inward  grace." 

There  is,  of  course,  an  aspect  of  the  case  in  Tvhich  such 
absence  of  outward  signs  of  change  and  the  evidence  intro- 
duced and  received  of  the  ].ise  of  the  Cycle  Company's  name 
after  the  alleged  transfer  of  possession  to  Baars  and  after 
the  receiver's  sale,  are  pertinent,  material  and  competent 
testimony.  It  is  related  to  the  theory  of  appellee  expressed 
in  its  brief  that  the  proceedings  through  w4iich  Lettellier 
acquired  his  claim  were  all  mala  fide,  and  a  fraudulent  at- 
tempt on  the  part  of  the  Cycle  Co.  to  rid  itself  of  its  debts. 
If  such  a  condition  were  proven,  it  would  undoubtedly  fol- 
low, as  counsel  contend,  that  a  verdict  for  appellee  would 
be  justified.  But  two  things  must  be  noted  in  relation  to 
this  theory.  First,  this  verdict  and  judgment  could  not  be 
allowed  to  stand  because  of  it,  unless  it  was  so  clearly  and 
convincingly  proven  as  to  leave  no  room  for  doubt  in  our 
minds,  because  under  the  instructions  and  rulings  imder 
Avhich  this  case  was  tried  below,  there  can  be  no  presumption 
that  the  jury  based  their  verdict  upon  it.  Secondly,  the 
l)roceedings  being  on  their  face  regular,  valid  and  effective 
under  the  law,  the  burden  of  proving  them  undertaken  and 
carried  through  with  a  fraudulent  intent  is  clearly  on  tlie 
appellee.  That  no  such  burden  has  been  sustained  by  it,  in 
the  evidence  presented  in  this  record,  we  think  is  evident." 
The  testimony  of  Sligh,  so  strenuously  insisted  on  by  appel- 
lee, that  the  bank  received  none  of  the  purchase  price  from 
Lettellier,  seems  to  us  a  mere  inadvertence  due  to  a  miscon- 
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ception  of  the  question  asked  him  and  speedily  corrected 
when  his  attention  was  called  to  it.  That  the  Cycle  Com- 
pany intended  to  prefer  certain  of  its  creditors,  with  its  as- 
sets, to  the  exclusion  of  others,  in  the  hope  that  its  managers 
might  thereafter  reap  in  business  and  credit  from  those  pre- 
ferred a  reward  for  the  favor  shown  them,  seems  very  prob- 
able, but  in  the  absence  of  statutes  to  the  contrary,  Avliich  did 
not  exist  in  Michigan  when  these  transactions  took  place, 
there  was  nothing  in  the  eye  of  the  law  fraudulent  actually 
or  constructively  in  such  intention  or  the  means  by  which 
it  was  carried  out. 

The  judgment  must  be  reversed  and  the  cause  remanded 
for  a  new  trial.  . 

We  do  not  think  it  necessary  to  comment  more  minutely 
on  various  points  urged  in  relation  to  the  admission  of  (evi- 
dence and  the  instructions,  for  in  another  trial  the  identical 
questions  are  not  likely  to  arise,  and  the  general  principles 
which  we  think  govern  the  case  have  been  expressed. 

The  instruction  regarding  interest  we  think  was  in  ac- 
cordance with  the  rule  laid  down  by  the  Supreme  Court. 

At  another  trial  it  is  possible  that  different  or  additional 
facts  may  be  developed  bearing  on  the  rights  of  the  parties. 
On  this  record  as  it  stands,  however,  we  think  the  plaintiff 
v/as  entitled  to  only  nominal  damages,  the  costs  of  the  re- 
plevin suit  and  attorneys'  fees. 

Reversed  and  remanded. 


National  Bank  of  the  Republic  v.  F.  W.  Young,  for  use 
of  Berriman  Bros. 

Gen.  Ko.   12,012. 

1.  Execution — what  not  auhject  to.  Money  on  deposit  in  a  bank 
is  not  subject  to  levy  upon  execution,  and  a  payment  by  the  bank 
upon  demand  of  the  sheriff,  pursuant  to  execution  against  a  de- 
positor having  funds  on  deposit,  is,  in  law,  a  voluntary  payment,  un- 
less made  by  the  previous  consent  or  subsequent  ratification  of 
such  depositor. 
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Garnishment  proceeding.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Frederick  A.  Smith,  Judge,  presiding.  Heard  In 
this  court  at  the  October  term,  1904.  Reversed  and  Judgment  here. 
Opinion  filed  December  4,  1905. 

Phelps  &  Cleland,  for  appellant 

Samuel  J.  Howe,  for  appellee. 

Mr.  Pbesiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

May  14,  1901,  Edward  Berriman  and  Matthew  Berri- 
man  recovered  judgment  against  F.  W.  Young,  in  the  Circuit 
Court  of  Cook  county,  for  the  sum  of  $236.25.  Execution, 
was  issued  on  said  judgment  and  was  returned  by  the  sheriff,, 
no  property  found  and  no  part  satisfied.  May  14,  1901^ 
garnishee  summons  was  issued  for  appellant  and  others,  on 
the  judgment,  and  was  served  on  the  appellant  the  same 
day.  June  18,  1901,  appellant  filed  its  answer  to  inter- 
rogatories to  it,  as  garnishee,  stating  in  substance  that,  at  the 
time  of  service  of  the  writ,  it  had  no  property,  money  or 
effects  of  F.  W.  Young  in  its  possession  or  control.  The- 
answer  was  traversed  and  a  trial  had,  and  the  jury,  by  di- 
rection of  the  court,  found  the  issues  for  the  plaintiff,  and 
that  there  was  due  and  owing  from  appellant  to  F.  W* 
Young  the  sum  of  $324.09,  at  the  time  of  the  service  of  the 
writ,  and  the  court,  after  overruling  a  motion  for  a  new  trial^ 
entered  judgment  on  the  verdict. 

Appellant's  counsel  states  the  case  as  follows: 

"The  undisputed  facts  in  the  case  are  that  F.  W.  Young,, 
who  conducted  a  restaurant  in  the  city  of  Chicago,  had  on 
deposit  with  the  National  Bank  of  the  Kepublic  on  May  10,^ 
1901,  the  sum  of  $774.09.  On  that  date  two  justice  court 
writs  of  attachment  against  Young  were  served  on  the  bank 
as  garnishee,  one  of  said  writs  being  for  the  sum  of  $150 
and  one  for  the  sum  of  $200,  which  respective  amounts  the 
bank  charged  against  Young's  account,  together  with  $50  ad- 
ditional in  each  case  to  cover  costs  and  attorney's  fees* 
Young  afterward  confessed  judgment  in  these  two  attach- 
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ment  cases  and  judgment  was  rendered  against  the  bank  as 
garnishee  for  $150  and  $200  respectively,  and  costs,  which, 
amounting  with  attorney's  fees  to  $450,  the  bank  paid,  and 
the  propriety  of  such  payments  is  not  questioned  in  this  pro- 
ceeding. This  left  the  sum  of  $324.09  in  the  bank  to  the 
credit  of  Young,  and  on  May  11,  1901,  an  execution  for  the 
sum  of  $4,700.23  was  issued  against  Young  in  favor  of  H. 
H.  Pattee  and  delivered  to  the  sheriff  of  Cook  county  for 
service.  The  sheriff  went  to  the  appellant  bank  and  de- 
manded the  said  sum  of  $324.09  to  apply  on  said  execution. 
Thereupon  the  bank  turned  over  the  said  amount  to  the 
sheriff,  charging  the  same  against  Young,  and  closing  his 
accoimt,  and  the  sheriff  made  on  said  execution  the  follow- 
ing return:  *I  have  this  day  levied  upon  and  taken  as  the 
property  of  F.  W.  Young,  $342.09  by  virtue  of  execution 
^o.  79570,  Circuit  Court  of  Cook  county,  issued  May  11, 
1901.  Charles  A.  Wathier,  Deputy  Sheriff.'  Three  days 
later  the  garnishment  in  the  present  suit  was  served  on  the 
bank,  which  answered  as  above  stated  that  it  had  no  money 
or  other  assets  belonging  to  said  Young." 

This  statement  is  sustained  by  the  evidence. 

There  is  not  a  particle  of  evidence  that  F.  W.  Young,  prior 
to  May  14,  1901,  or  on  that  day,  gave  any  order  to  the 
bank  to  pay  any  money  to  the  sheriff,  or  approved  or  assented 
in  any  way  to  the  action  of  the  bank  in  turning  over  the 
money  to  the  sheriff  on  the  execution  in  favor  of  Pattee. 
It  is  true  that  Young  testified  that  at  the  time  the  garnish- 
ment suit  was  brought  appellant  owed  him  nothing,  but  this, 
as  will  be  shown,  was  a  mere  conclusion  of  law.  When 
Young  deposited  his  money  in  the  bank  it  became  the  bank's 
money,  and  the  sheriff  could  not  levy  on  it  as  the  property 
of  Young.  These  propositions  are  not  contested  by  appel- 
lant's counsel.  When  Young  deposited  his  money  with  ap- 
pellant the  relation  between  him  and  appellant  was  that  of 
creditor  and  debtor.  Marine  Bank  of  Chicago  v.  Chandler, 
27  111.,  525,  547;  E.  J.  Tinkham  &  Co.  v.  Ileyworth,  21 
111.,  519;  Ward  v.  Johnson,  95  111.,  215,  241. 

In  Munn  v.  Burch,  25  111.,  35,  the  court,  after  referring 
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to  the  custom  of  banks  as  to  payment  of  checks,  say:  "It 
shows  us  that  the  banker,  when  he  receives  the  deposit, -agrees 
with  the  depositor  to  f^ay  it  out  on  the  presentation  of  his 
checks,  in  such  sums  as  those  checks  may  call  for,  and  to 
the  i^erson  presenting  them,  and  with  the  whole  w^orld  he 
agrees  that  whoever  shall  become  the  owner  of  such  check, 
shall,  upon  presentation,  thereby  become  the  owner,  and  en- 
titled to  receive  the  amount  called  for  by  the  check,  provided 
the  drawer  shall  at  that  time  have  that  amount  on  deposit." 
lb.  40.  The  case  is  referred  to  in  Gage  Hotel  Co.  v.  Union 
Xat.  Bank,  171  111.,  531,  as  the  leading  case  in  this  country, 
stating  the  nature  of  the  contract.  Young's  money  having 
b(^come  appellant's  by  his  depositing  it  with  appellant,  when 
it  turned  over  to  the  sheriff  $324.09,  the  amount  of  Young's 
balance  in  the  bank,  without  any  check,  order,  direction  or 
asscMit  of  any  kind  from  Young,  it  turned  over  its  own  money, 
not  Young's,  and  placed  itself  in  the  position  of  vohmtarily, 
and  without  request,  paying  another's  debt.  "Money  paid 
voluntarily  by  one  with  knowledge,  or  means  of  knowledge, 
of  all  the  facts,  cannot  be  recovered  back."  Walser  v.  Board 
of  Education,  IGO  111.,  272,  276,  citing  Elston  v.  City  of 
Chicago,  40  111.,  514. 

The  supposition  that  a  bank  may  voluntarily  pay  the  debts 
of  its  depositors,  without  any  request  so  to  do,  cannot  be  en- 
tertained for  a  moment.  If  such  were  the  law,  bank  deposits 
would  rapidly  cease.  Xo  one  w^ould  make  deposits  in  a  bank 
if  such  were  the  law. 

Counsel  for  appellant  asked  the  cashier  of  the  bank,  "Has 
Mr.  Young  made  any  claim  against  your  bank  since  the  14th 
day  of  May,  1901  ?"  "I  will  ask  you  w^hether  or  not  Mr. 
Young  has,  to  your  knowledge,  a  claim  of  any  kind  against 
your  bank  ?"  The  court  ruled  against  both  questions. 
Counsel  made  no  offer  of  proof.  They  say  here :  "If  Young 
had  made  no  claim  against  the  bank  since  its  payment  to  the 
j^heriff,  this  was 'a  circumstance  which  the  defendant  was  en- 
titled to  have  go  to  the  jury  for  what  it  was  worth,  wuth  all 
the  other  evidence  in  the  case,  as  showing  no  indebtedness  of 
the  bank  to  Young."     We  do  not  concur  in  this  view.     The 
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money  was  turned  over  to  the  sheriff  May  11,  1901,  the  writ 
of  garnishment  was  served  May  14,  1901,  and  it  does  not 
even  appear  that  Young,  at  the  last  date,  knew  of  the  money 
having  been  paid  to  the  sheriff.  But  mere  silence  on  Young's 
part,  or  failure  to  make  a  demand,  after  service  of  the  writ, 
and  after  the  right  of  the  judgment  creditors  had  accrued, 
would  not  avail  the  appellant.  There  is  no  escape  from  the 
facts,  that,  at  the  time  the  writ  was  served  appellant  had  not 
paid  to  the  sheriff  Young's  balance  at  the  bank,  $324.09,  but 
had  paid  to  the  sheriff  a  like  sum  of  its  own  money,  so  that,, 
at  the  time  of  the  service  of  the  writ,  there  remained  in  the 
bank  $324.09  to  Young's  credit.  There  can  be  no  doubt,  on 
the  facts,  that  Young  could  have  recovered  this  amount  from 
appellant,  and  if  he  could,  in  a  suit  instituted  by  himself, 
then  the  judgment  creditors  can  recover  in  his  name,  for  their 
use.  Young's  testimony  on  the  trial,  that  he  had  no  claim 
against  appellapt,  and  that  appellant  did  not  owe  him  any- 
thing, may  w^ell.be  considered  as  a  ratification  of  the  action 
of  appellant  as  to  the  remainder  of  the  $324.09,  after  de- 
ducting therefrom  the  amount  of  the  judgment  of  the  Berri- 
mans  and  interest  thereon;  but  it  is  ineffective  as  to  the 
amount  of  that  judgiuent  and  interest.  We  think,  therefore, 
that  there  should  be  no  judgment  for  such  remainder.  We 
are  not  inclined  to  force  a  judgment  against  the  appellant  on 
Young,  for  his  own  use.  Therefore,  the  judgment  will  be 
reversed  and  judgment  will  be  entered  here,  in  the  name  of 
F.  W.  Young,  for  the  use  of  Edward  C.  Berriman  and  Mat- 
thew W.  Berriman,  for  the  sum  of  $2,36.25,  with  interest  at 
the  rate  of  five  per  cent,  per  annum  since  May  14,  1901, 
amounting  in, all  to  $289.95.  Appellee  to  recover  his  costs 
in  this  court,  for  the  use  of  the  Berrimans. 

Reversed  and  judgment  here. 
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Chicago  Union  Traction  Company,  et  al.,  y.  Minnie  May* 

Gen.  No.  12,12S. 

1.  Peremptory  instruction — when  motion  for,  properly  denied. 
A  motion  for  a  peremptory  instruction  is  properly  denied  where 
there  is  evidence  fairly  tending  to  support  the  plaintiffs  case. 

2.  Evidence — when  admission  of,  cannot  be  complained  of.  The 
admission  of  evidence  cannot  be  complained  of  on  appeal  where  its 
admission  was  not  objected  or  excepted  to. 

3.  Injury — how  question  of  cause  of,  to  be  determined.  The 
question  as  to  what  was  the  cause  of  a  particular  physical  condi- 
tion or  ailment,  where  the  evidence  Is  conflicting.  Is  to  be  de- 
termined by  the  jury. 

4.  £:arnino  power — what  evidence  competent  in  connection  loith 
alleged  loss  of.  Evidence  as  to  what  the  plaintifE  actually  did 
earn  during  the  period  of  disability  alleged  in  the  declaration  is 
competent  in  an  action  on  the  case  for  personal  injuries. 

5.  Verdict — when  not  excessive.  A  verdict  fo*r  $15,000  held  not 
excessive  where  the  plaintiff  at  the  time  of  the  accident  was  mar- 
ried and  of  the  age  of  about  29  years,  and  the  evidence  shows  that 
before  the  accident  she  was  healthy  and  had  had  no  serious  illness 
and  no  female  complaints,  and  that  prior  to  the  accident  she  did  her 
own  housework,  including  washing,  ironing,  baking,  etc,  that  she 
was  active  and  frequently  walked  from  the  business  part  of  the  city 
to  her  home,  a  distance  of  four  or  five  miles,  and  that,  in  addi- 
tion to  doing  all  her  housework,  she  was  able  to  earn  about  $300  per 
year  doing  millinery  work,  and  that  since  the  accident  she  has 
been  and  is  a  confirmed  invalid,  a  mere  wreck  of  her  former  self, 
and  Is  not  only  unable  to  do  the  work  which  she  formerly  did,  but 
cannot  even  walk  a  short  distance  without  suffering  pain  as  a  con- 
sequence of  the  effort,  and  where  there  Is  no  evidence  of  unfair- 
ness on  the  trial  or  of  passion,  prejudice  or  partiality. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Enoch  E.  Newlin,  Judge, 
presiding.  Heard  In  this  court  at  the  October  term,  1904.  Af- 
firmed.    Opinion  filed  December  4,  1905. 

Statement  by  the  Conrt,  This  is  an  appeal  from  a 
judgment  for  the  sum  of  $15,000,  recovered  by  appellee 
against  the  appellants,  the  Chicago  Union  Traction  Company 
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and  the  West  Chicago  Street  Railroad  Company,  in  case  for 
negligence,  per  quod  plaintiff  was  injured.  The  case  went  to 
the  jury  on  a  second  amended  declaration  filed  January  20, 
1004,  as  amended,  consisting  of  three  counts.  The  first 
count  avers,  in  substance,  that  the  West  Chicago  Street  Hail- 
road  Company,  to-wit:  May  5,  1901,  was  the  owner  of  a 
street  railway  in  Kobey  street,  in  the  city  of  Chicago,  and 
allowed  the  Chicago  Union  Traction  Company  to  operate  its 
passenger  cars  thereon,  and  the  plaintiff,  to-wit,  the  day  and 
jear  aforesaid,  became  a  passenger  on  a  car  operated  by  the 
Chicago  Union  Traction  Company,  whose  duty  it  was  to  so 
opefate  its  cars  on  said  street  railway  as  to  keep  plaintiff 
safe  from  injury;  but  said  defendant  so  carelessly  and  negli- 
gently operated  its  car  on  which  plaintiff  was  a  passenger, 
that,  while  plaintiff  was  exercising  due  care  for  her  own 
safety,  she  was  thrown  with  great  force  and  violence  upon 
and  against  the  side  of  said  car,  and  was  injured,  and  the 
spine  and  nervous  system  of  plaintiff  was  bruised,  wounded, 
etc.,  and  certain  of  her  pelvic  and  abdominal  viscera  were 
deranged  and  injured,  etc.,  and  she  was  obliged  to  and  did 
expend  divers  sums  of  money,  to-wit :  $2,000,  in  endeavor- 
ing to  be  cured,  and  suffered  great  pain  and  agony  thence 
hitherto,  "and  wa^and  is  hindered  and  prevented  from  trans- 
acting and  attending  to  her  business  and  affairs,  and  lost 
and  was  deprived  of  divers  great  gains  and  profits,  which 
she  might  and  otherwise  would  have  acquired." 

The  second  count,  after  averring  the  relation  between  the 
appellant  companies,  as  in  the  first  count,  avers,  in  substance, 
that  the  plaintiff  attempted  to  board  and  become  a  passenger 
on  one  of  the  Chicago  Union  Traction  Company's  cars,  at 
the  intersection  of  Potomac  avenue  and  Eobey  street,  which 
car  was  stationary,  for  the  purpose  of  receiving  passengers, 
and  that  the  said  defendant,  not  regarding  its  duty  in  that 
behalf,  and  while  plaintiff  was  exercising  due  care,  caused 
said  car  to  be  suddenly  and  violently  started  and  moved, 
thereby  causing  plaintiff  to  be  thrown  with  great  force  and 
violence  against  the  side  of  said  car  and  injured,  etc. 

The  third  count  avers,  in  substance,  that  plaintiff  became 
JO 
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a  passenger  on  the  car,  when  it  was  stationary,  at  the  in- 
tersection of  Potomac  avenue  and  Robey  street,  for  the  pur- 
pose of  receiving  passengers,  and  that  it  was  the  duty  of  de- 
fendant to  afford  plaintiff  a  reasonable  opportunity  to  board 
said  car  in  safety;  but  the  defendant,  the  Chicago  Union 
Traction  Company,  did  not  regard  its  said  duty,  and  caused 
said  car  to  be  suddenly  and  violently  started  and  moved, 
while  she  was  in  the  act  of  boarding  tlie  same,  and  exercising 
due  care,  so  that  she  was  thrown  with  great  force  and  vio- 
lence against  the  side  of  the  car  and  injured,  etc.  Each  of 
the  appellants  pleaded  the  general  issue.  The  jury  found 
for  the  plaintiff  and  assessed  her  damages  at  the  sum  of 
$15,000,  and  judgment  was  rendered  on  the  verdict. 

John  A.  Rose,  Albert  M.  Ckoss  and  Henry  W.  Brant, 
for  appellants;  W.  W.  Gurley,  of  counsel. 

Harry  W.  McEwen  and  Lloyd  Charles  Whitman,  for 
appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

Coinisel  for  appellants  advance  and  argue  certain  propo- 
sitions which  will  be  considered  in  their  order. 

First,  the  court  erred  in  refusing  the  peremptory  instnic- 
tion  as  to  the  whole  case,  and  also  as  to  the  second  and  third 
counts  of  the  declaration.  At  the  close  of  all  the  evidence 
each  of  the  appellants  moved  the  court  to  exclude  all  the  evi- 
dence from  the  jury,  and  to  instruct  the  jury  to  find  it  not 
guilty,  and  presented  an  instruction  to  that  effect;  and  each 
of  them  also  moved  the  court  to  instruct  the  jury  to  find  it 
not  guilty  on  the  second  count  of  the  declaration  and  also 
on  the  third  count  of  the  declaration.  A  separate  motion 
was  made  as  to  each  of  said  second  and  third  counts.  The 
court  overruled  all  of  said  motions  and  refused  to  instruct  as 
requested.  We  gather  from  the  argument  of  counsel  for  ap- 
pellant, and  from  what  they  said  to  the  trial  court,  on  mak- 
ing their  motions  as  to  the  second  and  third  counts,  that,  the 
motions  were  basrd  on  the  theory  that  the  evidence  failed  to 
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show  that  the  car  was  suddenly  and  violently  started,  before 
the  appellee  had  a  reasonable  opportunity  to  board  the  same, 
and  that  it  was  suddenly  and  violently  started  while  the  ap- 
jK^llee  was  a  passenger.  The  evidence  tends  to  prove  that  the 
ear  was  stationary,  for  the  purpose  of  receiving  passengers, 
when  the  appellee  was  attempting  to  board  it,  and  that  it 
started  with  a  jerk  while  she  was  so  attempting,  and  therefore 
the  question,  whether  the  car  was  suddenly  and  violently 
started,  when  the  appellee  was  attempting  to  board  it,  was  a 
question  for  the  jury,  and  the  court  properly  refused  appel- 
lant's motions  and  instructions  as  to  the  second  and  third 
counts.  But  even  though  there  were  no  evidence  that  the  car 
was  suddenly  and  violently  started,  there  would  be  no  error 
in  the  ruling  of  the  court  on  the  motions  as  to  the  second  and 
third  counts;  because  the  first  count  is  merely  for  negligent 
management  of  the  car,  resultipg  in  injury  to  appellee,  and 
the  appellee's  evidence  is  admissible  under  that  count.  Swift 
&  Co.  V.  Eutkowski,  182  III,  18. 

A  motion  to  take  the  whole  case  from  the  jury,  by  exclud- 
ing all  the  evidence,  or  by  instruction  to  find  for  the  defend- 
ant, or  defendants,  as  the  case  may  be,  can  only  be  allowed 
when  there  is  no  evidence  fairly  tending  to  support  the  plain- 
tiff's case,  or  no  evidence  of  some  element  so  essential  to  a 
recovery  that,  without  proof  of  it,  there  could  be  no  recovery. 
Eoberts  v.  C.  &  G.  T.  Ry.  Co.,  78  111.  App.,  526,  529-30, 
and  cases  cited.  In  Met.  El.  Ey.  Co.  v.  Fortin,  203  111., 
454,  456,  the  question  on  a  motion  of  defendant  to  take  the 
case  from  the  jury,  is  thus  stated :  '"Such  motion  presents  to 
this  court  a  question  of  law  and  not  one  of  fact,  and  is  in 
the  nature  of  a  demurrer  to  the  evidence ;  that  is,  admitting 
the  evidence  in  favor  of  the  plaintiff  to  be  true,  does  it,  to- 
gether with  all  legitimate  conclusions  to  be  drawn  therefrom, 
fairly  tend  to  sustain  the  plaintiff's  cause  of  action  ?  If  it 
does,  then,  as  matter  of  law,  the  plaintiff  is  entitled  to  have 
his  case  passed  on  by  the  jury." 

The  conductor  of  the  car  in  question,  called  as  a  witness 
by  appellants,  testified  that  he  was  in  the  front  end  of  the 
car  facing  north,  the  car  moving  south  on  Eobey  street,  and 
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saw  appellee  standing  on  the  crossing  of  Potomac  avenue  and 
Eobey  street,  waiting  to  get  on  the  car;  that  the  car  came. to 
a  stop  at  Potomac  avenue,  and  he  held  it  until  appellee  got 
on  and  then  started  it. 

George  Bixly,  witness  for  plaintiff,  testified  that  he  was  in 
the  front  seat  of  the  car  facing  the  front ;  that  he  first  saw 
appellee  when  she  attempted  to  board  the  car;  that  the  car 
started  forward  as  she  had  placed  her  foot  on  the  running 
board  and  threw  her  back,  and  he  reached  out  and  caught 
hold  of  her,  and  with  his  assistance,  she  boarded  the  car.  He 
also  testified  that  immediately  after  he  helped  her  on  the 
car  she  looked  very  pale.  The  appellee  testified,  substan- 
tially, that  she  put  her  left  foot  on  the  running  board,  and 
took  hold  wuth  her  left  hand,  when  the  car  started  with  a 
jerk  and  threw  her  around  backward,  twisting  her  back,  in 
which  she  felt  a  severe  pain;  that  she  then  became  faint, 
imd  didn't  remember  who  assisted  her  into  the  car  until  she 
came  to  her  senses;  that,  afterward,  the  conductor  came  to 
her  and  said  that  he  didn't  see  her;  that,  after  recovering 
from  her  f aintness,  she  experienced  pain  in  her  back,  shoot- 
ing up  into  the  back  of  her  head,  and  numbness  in  her  left 
side  and  limb;  that  she  stayed  on  the  car  till  it  reached  Van 
Buren  street,  when  she  alighted,  with  the  assistance  of  two 
gentlemen,  and  that  a  lady  assisted  her  onto  a  Van  Buren 
street  car,  on  which  she  rode  to  Washtenaw  avenue,  when  the 
conductor  of  that  car  assisted  her  to  alight;  that  then  she 
walked  about  a  block  to  1160  Jackson  boulevard,  the  house  of 
Miss  Hannah,  her  friend,  where  she  remained  until  after 
dark,  when  Miss  Ilannah  assisted  her  to  board  a  Western 
avenue  car,  on  which  she  rode  to  Potomac  avenue,  where  the 
conductor  assisted  her  to  alight,  and  she  walked  thence  to 
164  Potomac  avenue,  where  she  lived.  Appellee  then  pro- 
ceeded to  relate  the  ailments  and  suffering  which  she  at- 
tributes to  the  accident,  and  which  will  be  referred  to  here- 
after. 

Miss  Hannah  testified  that  May  5,  1901,  she  saw  appellee 
in  front  of  the  house,  1160  Jackson  boulevard,  about  four 
o'clock ;  that  appellee  rang  the  bell,  and  she,  witness,  went  to 
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the  door;  that  appellee  said  nothing  when  she  came  in,  but 
sat  down  in  a  chair  and  remained  silent  three  or  four  minutes 
before  she  could  speak ;  that  she  stayed  thei'e  two  and  a  half 
or  three  hours,  and  that  witness  stayed  with  her  and  helped 
her  to  get  on  a  car. 

There  is  other  evidence  fairly  tending  to  support  appellee's 
case,  and  we  think  it  clear  that  appellants'  motions  to  take 
the  case  from  the  jury  were  properly  overruled. 

Second.  It  is  objected  that  the  court  admitted  improper 
evidence  as  to  the  damages. 

April  1,  1903,  and  December  10,  1903,  appellee  under- 
went surgical  operations.  Dr.  Moore,  appellee's  attending 
physician,  was  present  at  both  operations,  and  Dr.  Henrotin 
performed  the  operations.  Dr.  Moore  testified  that  at  the 
first  operation  there  were  removed  a  cyst  as  large  as  a  large 
orange  from  appellee's  left  ovary,  a  degeneration  of  that 
ovary,  three-fourths  of  the  right  ovary,  in  which  degeneration 
had  taken  place,  and  part  of  the  left  Fallopian  tube;  that 
at  the  second  operation  a  cyst  about  the  same  size  as  the 
former  one,  and  the  remainders  of  the  right  ovary  and  of  the 
Fallopian  tube  were  removed. 

Dr.  Henrotin  testified  that  at  the  first  operation  he  re- 
moved from  the  right  ovaty  a  cystic  tumor  the  size  of  a  large 
fist,  also  the  Fallopian  tube  and  ovary,  which  last  was  com- 
pletely diseased,  also  a  small  tumor  from  the  body  of  the 
uterus ;  that  at  the  second  operation  he  removed  a  cyst  which 
had  grown  to  quite  a  large  size,  which  was  between  the  w^alls 
of  the  broad  ligament  and  the  location  of  the  first  operation, 
on  the  right  side,  as  he  thinks,  and  also  removed  what  re- 
mained of  the  ovary  from  the  former  operation,  and  the  left 
Fallopian  tube. 

The  appellee  testified  to  the  performance  of  the  two  opera- 
tions, but,  naturally,  did  not  describe  them. 

The  argument  in  support  of  appellants'  contention  is  that 
the  evidence  of  the  physicians  who  testified  in  the  cause  shows 
that  the  cysts,  etc.,  removed  were  not  caused  by  the  accident, 
but  no  objection  was  made,  or  exception  preser\'ed,  so  far  as 
Appears  from  the  abstract,  to  the  admission  of  the  evidence 
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as  to  the  operations,  or  what  conditions  were  found,  and, 
therefore,  appellants  are  not  in  a  position  to  claim  here  that 
the  evidence  was  improperly  admitted. 

At  the  close  of  appellee's  case  the  appellants  moved  to 
strike  out  all  evidence  in  regard  to  tumors  of  the  ovary  and 
fibroid  tumors  of  the  womb,  and  all  evidence  relating  to  the 
two  operations  in  which  tumors,  the  ovaries  and  Fallopian 
tubes  were  removed,  and  all  evidence  of  neurotic  pain  result- 
ing from  the  condition  of  the  pelvis  which  preceded  the  opera- 
tion, or  followed  as  a  consequence  of  it,  on  the  ground  that 
the  evidence  established  no  connection  between  the  accident 
and  the  conditions  mentioned,  or  either  of  them. 

At  the  close  of  all  the  evidence,  counsel  for  appellants, 
apparently  for  greater  caution,  divided  the  foregoing  mo- 
tion into  four  parts,  and  made  four  motions  to  strike  out  evi- 
dence, each  motion  being  a  part  of  the  foregoing  motion. 
Appellants  also  asked  the  court  to  give  the  following  instruc- 
tion : 

"1.  The  court  instructs  the  jury  that  the  plaintiff  has 
failed  to  prove  by  a  preponderance  of  the  evidence  that  the 
tumors  and  ovarian  and  womb  troubles  were  caused  by  the 
accident  complained  of,  and  in  considering  and  deciding 
this  case  you  should  wholly  disregard  all  the  evidence  intro- 
duced in  this  case  as  to  such  tumors  and  ovarian  and  womb 
troubles,  and  also  as  to  the  surgical  operations  she  under- 
went as  a  result  thereof,  and  also  as  to  any  nervous  condi- 
tion which  resulted  from  such  trouble  or  from  said  opera- 
tions.'' 

The  court  overruled  all  of  said  motions  and  refused  the 
instruction. 

We  are  of  opinion  that  all  the  evidence  with  regard  to  the 
physical  condition  and  health  of  appellee  from  the  time  of 
the  accident,  and  with  regard  to  surgical  operations  per- 
formed on  her,  was  competent  and  material,  and  that  it  was 
a  question  for  the  jury  to  decide,  under  proi:)er  instructions, 
what  ailments  or  pains  were  caused  by  the  accident,  and 
what,  if  any,  were  not  so  caused.     The  question  as  to  what 
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caused  the  injury  was  a  question  of  fact  for  the  jury.  111. 
Cent  R-  R.  Co.  v.  Smith,  208  111.,  608,  617.  Therefore,  the 
court  did  not  err  in  overruling  the  motions  to  exclude  evi- 
dence, or  in  refusing  the  instruction  above  quoted.  The 
question  whether  the  appellee's  ailments,  or  any  of  them, 
were,  as  she  claimed,  or  were  not,  the  result  of  the  accident, 
was  submitted  to  the  jury  by  the  following  instruction,  given 
at  appellants^  "request : 

"9.  The  jurors  are  instructed,  that  with  respect  to  the 
ailments  and  disabilities  claimed  for  the  plaintiff  in  this 
case  the  burden,  of  proof  is  upon  the  plaintiff  in  that  respect, 
as  it  is  with  respect  to  the  question  of  liability,  to  show  by 
a  preponderance  of  the  evidence  not  only  that  such  ailments 
really  exist,  or  have  existed,  but  also  that  such  ailments  and 
disabilities  are  the  result  of  the  accident  in  question.  The 
jury  are  further  instructed  that  they  have  no  right  to  guess 
or  conjecture  that  any  ailment  complained  of  by  the  plain- 
tiff is  the  result  of  this  accident.  The  jury  are  not  to  un- 
derstand from  this  instruction*  that  the  court  intends  to 
intimate  that  the  plaintiff  has  such  disability  as  she  claims 
or  that  the  defendants  are  in  any  manner  liable,  or  to  inti- 
mate any  opinion  upon  that  or  any  other  question  of  fact  in 
this  case," 

Third.  It  is  objected  that  the  court  erred  in  admitting 
evidence  that  appellee,  in  the  year  next  preceding  the  acci- 
dent, earned  about  $300,  making  waists,  gowns,  etc.  We 
perceive  no  error  in  this  regard,  Nothing  is  more  common 
in  cases  of  this  class  than  to  permit  evidence  on  the  part  of 
the  plaintiff  of  his  earnings  prior  to  his  injury.  The  evi- 
dence was  competent,  and  the  general  averment  in  the  decla- 
ration that  the  plaintiff  was  hindered  and  prevented  from 
transacting  and  attending  to  her  business  and  affairs,  and 
lost  and  was  deprived  of  great  gains  and  profits,  is  a  sufficient 
basis  for  its  introduction.  C.  &  E.  R.  R.  Co.  v.  Me^ch,  163 
111.,  305,  314. 

In  heading  2  of  appellants'  brief  it  is  claimed  "the  dam- 
ages are  excessive,"  but  the  only  argument  in  support  of  this 
claim  is  that  damages  based  on  the  evidence  wliich  appel- 
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laiits  moved  the  court  to  strike  out  should  not  be  allowed. 
Appellee  is  married  and  was  twenty-nine  years  of  age  at  the 
time  of  the  accident.  The  evidence  is,  that  before  the  acci- 
dent she  was  healthy  and  had  had  no  serious  illness  and  no 
fcMuale  complaints,  and  that  prior  to  the  accident  she  did  her 
own  housework,  including  washing,  ironing,  baking,  etc. ; 
that  she  was  active  and  frequently  walked  from  the  business 
part  of  the  city  to  her  home  on  Potomac  avenue,  a  distance 
of  four  or  five  miles,  and  that,  in  addition  to  doing  all  her 
housework,  she  was  able  to  earn  about  $300  per  year  doing 
millinery  work,  and  that  since  the  accident  she  has  been  and 
is  a  confirmed  invalid,  a  mere  >vreck  of  her  former  self,  and 
is  not  only  unable  to  do  the  work  which  she  formerly  did, 
but  cannot  even  walk  a  short  distance  without  suffering  pain 
as  a  consequence  of  the  effort.  We  find  no  evidence  of  un- 
fairness in  the  trial,  or  of  passion,  prejudice  or  partiality  on 
the  part  of  the  jury,  and  we  cannot,  in  view  of  the  evidence 
as  to  appellee's  physical  condition,  which  is  too  voluminous 
for  specific  reference,  hold  fhat  the  sum  assessed  as  damages 
is  excessive.  There  are  quite  a  number  of  errors  in  the  ab- 
stract furnished,  some  of  them  quite  material.  For  instance, 
the  abstract  of  Dr.  KoHscher's  evidence  contains  the  follow- 
ing: *^There  are  two  kinds -of  coccygodynia,  a  spontaneous 
and  a  traumatic  one.  From  an  examination  of  the  patient 
I  am  unable  to  tell  whether  or  not  it  is  traumatic  or  spon- 
taneous." Turning  to  the  page  of  the  record  referred  to  in 
the  abstract,  we  find  the  following:  Q.  *^From  the  exami- 
nation of  a  patient  are  you  able  to  determine  whether  coccy- 
godynia is  traumatic  or  of  the  other  class  ?"  A.  "Yes,  sir." 
The  error  is  important,  because  the  Doctor  testified  that  ho 
examined  appellee  and  found  the  cocyx  and  the  sacro-iliac 
joint  diseased,  and  would  ascribe  the  condition  to  violence  or 
some  force,  and  that  it  may  have  been  caused  by  a  sudden 
twisting;  also,  that,  as  a  rule,  patients  suffer  from  traumatic 
coccygodynia  as  long  as  they  live.  We  presume  this  error  in 
the  abstract  w^as  owing  to  inadvertence,  esi^ecially  as  it  is 
continued  on  page  30  of  appellants'  argument. 
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We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment will  be  affirmed. 

Affirmed, 


Chicago  Union  Traction  Company  v.  Christina  Hansen. 
Gen.  No.  12,12S. 

1.  IxsTRUCTioNS — When  party  may  except  to  giving  of.  A  party- 
has  a  right  to  except  to  the  giving  and  the  refusing  of  instructions 
at  the  time  they  are  respectively  given  or  refused,  and  the  court 
is  without  power  to  preclude  a  party  so  excepting  to  urging  as 
grounds  for  new  trial,  the  rulings  upon  such  instructions  by  sub- 
mitting the  instructions  proposed  to  be  given  and  refused  prior 
to  the  final  giving  or  refusal  of  the  same,  and  suggesting  at  the 
time  of  so  submitting  the  same  to  the  respective  counsel,  that 
criticism  be  then  made,  and  that  If  not  then  made,  none  would 
thereafter  be  entertained. 

2.  IxsTBUCTioNS — right  of  party  to  have  theory  given  to  jury. 
Where  the  evidence 'tends  to  sustain  a  party's  theory  of  a  case,  he 
Is  entitled  to  instructions  specifically  upon  such  theory,  where  he 
has  asked  such  instructions. 

3.  Okdinabt  cake — defined.  Ordinary  care  is  such  care  as  a 
person  of  ordinary  prudence  and  caution  would  have  exercised 
in  the  circumstances  surrounding  the  plaintiff  or  in  like  circum- 
stances. 

4.  Ordinabt  care — tohen  instruction  as  to,  cannot  he  complained 
of.  An  instruction  requiring  the  exercise  of  a  higher  degree  of 
care  than  the  law  demands  cannot  be  ccHnpiained  of  by  a  party 
against  whom  it  was  not  directed. 

6.  Interest  of  plaintiff — defendant  entitled  to  have  instruction 
given  as  to.  A  defendant  corporation  is  entitled  to  have  the  jury 
instructed  with  respect  to  the  interest  of  the  plaintiff  as  affecting 
his  credibility. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Lock  wood  Honore,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1904.  Re- 
versed and  remanded.    Opinion  filed  December  4,  1905. 

John  A.  Bose^  Albebt  M.  Cross  and  Henry  W.  Brant, 
for  appellant. 
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Thomas  E.  Rooney,  for  appellee. 

Mb.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  recovered  by  appellee 
against  appellant  for  the  sum  of  $4,000. 

The  original  declaration  contains  four  counts,  and  an  ad- 
ditional count  was  filed  March  31,  1904.  The  negligence 
averred  in  each  count  is  as  follows: 

First  count.  That  while  the  plaintiflF  was  in  the  act  of 
getting  on  one  of  defendant's  cars,  at  or  near  the  intersec- 
tion of  Madison  and  State  streets,  defendant,  with  great  force 
and  violence,  suddenly  started  the  car,  by  reason  of  which 
plaintiff  was  thrown  upon  and  against  the  car  with  great 
force,  etc.,  and  was  injured,  etc. 

Second  count.  That  defendant  negligently  failed  to  stop 
the  car  a  reasonable  length  of  time  to  enable  plaintiff  to 
enter  it. 

Third  count.  Negligent  failure  to  keep  proper  watch  or 
lookout,  so  that  the  car  would  not  be  started  before  plaintiff 
had  safely  boarded  or  entered  it. 

Fourth  count.  Xegligent  management  of  car,  per  quod, 
plaintiff,  while  attempting  to  board  the  same,  was  injured. 

Additional  count.  Xegligence  in  starting  the  car,  while 
plaintiff  was  attempting  to  get  on  it,  and  while  she  was  a 
passenger,  etc. 

The  appellant  pleaded  the  general  issue. 

The  train  which  appellee  claims  she  attempted  to  board  at 
the  time  of  the  alleged  injury  was  a  Milwaukee  avenue  train, 
consisting  of  a  combination  grip-car  and  one  trailer,  and  was 
operated  by  a  cable.  There  was  a  conductor  on  the  grip-car 
and  also  on  the  trailer  or  rear  car.  The  route  of  the  car  was 
•east  on  Madison  street,  an  east  and  west  street,  to  State  street, 
a  north  and  south  street.  A  train  turns  into  State  street  by 
a  curve  of  the  track  to  the  left,  so  that  when  it  passes  the 
curv-e  it  is  headed  directly  north  in  State  street.  It  then  pro- 
ceeds north  in  State  street  one  block,  to  the  intersection  of 
State  and  Washington  streets,  the  latter  street  being  an  east 
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and  west  street  It  then  turns  into  Washington  street,  by  a 
curve  to  the  left,  and  proceeds  west  in  Washington  street,  on 
its  return  trip  westward.  When  the  train  in  question  moved 
east  toward  State  street,  on  Madison  street,  and  was  nearly 
to  the  curve  at  the  intersection  of  Madison  and  State  streets, 
it  was  stopped  to  discharge  passengers.  The  plaintiff  testi- 
fied, in  substance,  that  she  walked  from  the  south  side  of 
Madison  street  to  the  rear  platform  of  the  trailer,  or  rear 
car ;  that  the  conductor  of  that  car  was  on  that  platform  and 
faced  toward  her;  that  the  car  was  standing;  that  she  grabbed 
the  zinc  or  metal  of  the  dashboard  of  the  platform  with  her 
left  hand,  and  put  her  left  foot  on  the  step ;  that  she  liad  in 
her  right  hand  a  package  of  six  oranges  and  an  umbrella,  and 
the  car  started,  and  the  conductor  ran  to  her,  grabbed  her  by 
the  cape  and  pulled  her  up  so  that  she  had  both  feet  on  the 
step ;  that  she  went  backwards  and  was  about  to  fall  off,  when 
the  conductor  grabbed  her  and  held  her  in  that  position  till 
the  car  reached  Washington  street  and  stopped,  when  he 
pulled  her  onto  the  platform  and  said,  "Get  in  there."  The 
following  question  and  answer  occurred  in  her  examination : 

Q.  "State  whether  or  not,  when  the  car  started,  and  while 
it  was  going  around  State  street,  and  while  it  was  making 
the  turn  on  W^ashington  street,  whether  or  not  you  had  suc- 
ceeded in  getting  any  more  of  your  body  on  the  car  I  A. 
Xo,  I  did  not  get  any  more  on  the  car  before  the  car  stopped, 
and  then  the  conductor  pulled  me  up." 

The  attempt  of  plaintiff  to  board  the  car  occurred  Novem- 
ber 29,  1900,  between  two  and  three  o'clock  p.  m.  She  is 
married,  was  about  53  years  old  at  the  time  of  the  alleged 
injury,  and  weighed  about  185  pounds.  She  testified  that 
the  conductor  was  a  small  man, 

Bernard  Bennigsen,  the  conductor  of  the  rear  car,  testified, 
in  substance,  that  when  the  car  had  nearly  reached  State 
street  the  train  stopped  and  the  passengers  were  imloaded, 
and  a  lady  and  child  boarded  his  ear  and  took  a  seat  in  it, 
and  he  then  rang  the  bell  and  the  car  started  up,  and  the 
train  was  moving  unusually  slow,  very  slowly,  around  the 
curve,  when  he  saw  appellee  standing  in  the  street,  with  a 
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bundle  in  her  hands  about  two  feet  long  and  a  foot  in  di- 
ameter, and  that  she  threw  the  bundle  on  the  platform  and 
took  hold  of  the  grab-iron  of  the  car  and  the  grab-iron  of  the 
dashboard,  and  stepped  pretty  swiftly  onto  the  car;  that  he 
was  standing  near  the  edge  of  the  platform  and  put  his  hand 
out  and  grabbed  her  on  the  back,  and,  with  his  left  hand 
reached  up  and  gave  three  bells,  the  emergency  signal,  and 
the  car  moved  four  feet  and  came  to  a  standstill,  and  appellee 
stepped  onto  the  platform  and  went  into  the  car  and  sat  down. 
Also,  that  when  he  put  out  his  hand  to  assist  her.  He  only  held 
her  as  long  as  it  took  the  car  to  move  four  or  five  feet,  and 
that  where  she  attempted  to  get  on  the  car  was  about  where 
the  curve  rounding  into  State  street  commences. 

Ernest  G.  Wetzell,  conductor  of  the  combination  grip-car^ 
testified  that  the  first  he  knew  of  the  matter,  he  got  and  gave 
to  the  gripman  three  bells  to  stop;  .that  they  were  going^ 
slowly  around  the  curve,  and  that  the  gripman  applied  the 
brakes  and  stopped  the  car,  and  that  appellee  then  went  into 
the  car  and  sat  down.  Witness  also  testified  that,  at  the  time 
he  received  the  emergency  signal,  the  front  end  of  the  train 
was  on  State  street  and  the  rear  end  on  the  curve,  and  that, 
after  he  gave  the  emergency  bell,  the  train  ran  from  three 
to  five  feet.  The  gripman  testified,  in  substance,  that  all  he 
knew  about  the  matter  was,  that  he  went  very  slowly  around 
the  curve,  and  when  he  was  around  it,  the  emergency  bell 
sounded  and  he  stopped  immediately. 

It  is  apparent  from  the  foregoing  evidence  that  appellee's^ 
testimony  that  the  car  was  standing  when  she  tried  to  board 
it,  is  directly  contradicted  by  the  conductor  of  the  rear  car,, 
and  that  her  testimony  that  she  stood  on  the  step  of  the  rear 
platform,  held  there  by  the  conductor  until  the  train  turned 
w^est  onto  Washington  street,  is  contradicted  by  both  the  con- 
ductors. The  conclusion  we  have  reached  renders  it  unneces- 
sary to  refer  further  to  the  evidence. 

Before  the  court  instructed' the  jury  the  presiding  judge 
handed  to  the  attorney  for  each  of  the  parties  a  set  of  the 
instructions,  including  all  those  which  had  been  marked 
given  and  those  which  had  been  marked  refused,  and  re- 
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quested  them  to  make  such  criticisms  in  respect  to  the  in- 
structions as  they  would  thereafter  make,  on  motion  for  a 
new  trial,  and  intimated  to  the  attorneys  that  criticism  or 
objections  not  then  made  he  would  treat  as  waived  and  would 
not  consider  on  motion  for  a  new  trial.  The  attorney  for 
^ach  party  protested,  and  said  he  was  not  then  prepared  to 
point  out  objections  to  the  instructions  which  the  court  pro- 
ix)sed  to  give  to  the  jury  for  the  other  party.  Appellee's 
counsel  now  contends  that  appellant  is  precluded  from  mak- 
ing objections  to  instructions  which  it  did  not  urge  in  the 
trial  court,  as  requested  by  the  court.  This  contention  can- 
not be  sustained.  In  Hake  v.  Strubel,  121  111.,  321,  326,  the 
practice  is  thus  state<l:  "By  an  unbroken  line  of  decisions 
.it  has  been  held  by  this  court  that  the  exception  must  be 
taken  at  the  time  the  alleged  erroneous  ruling  or  decision  was 
made ;  and,  also,  that  the  bill  of  exceptions  should  show  upon 
its  face  that  the  exception  was  taken  at  the  time,  and  the 
bill  signed,  sealed  and  filed  during  the  term.  But  to  meet 
the  varying  exigencies,  and  for  the  convenience  of  bench  and 
bar,  the  practice  early  obtained  of  allowing  time  in  which 
to  present  the  bill  of  exceptions,  by  an  order  entered  of  rec- 
ord in  the  cause,  or  by  a  written  stipulation  of  parties  filed 
in  the  case;  and  the  time  thus  allowed  often  extended  be- 
yond the  term,  and  the  correctness  of  this  practice  has  been 
repeatedly  sanctioned  by  this  court  See  Evans  v,  Fisher, 
5  Gilm.  453;  Burst  v.  Wayne,  13  111.,  664;  Brownfield  v, 
Brownfield,  58  id.,  152 ;  Goodrich  v.  Cook,  81  id.,  41." 

The  bill  of  exceptions  in  this  case,  which  is  signed  and 
sealed  by  the  presiding  judge  at  the  trial,  and  is  part  of  the 
record,  shows  that  appellant  excepted  to  the  giving  of  each 
of  appellee's  instructions,  and  to  the  refusal  of  such  of  ap- 
pellant's instructions  as  the  court  refused  to  give,  and  that 
the  exceptions  occurred  at  the  times  of  giving  and  refusing 
the  instructions.  Parties,  by  the  well-established  practice, 
have  the  right  to  urge,  on  motion  for  new  trial,  objections  to 
the  giving  or  refusal  of  instructions,  and  it  is  not  within  the 
power  of  the  trial  court  to  change  the  practice  or  unreason- 
ably limit  the  right,  and  a  party  moving  for  a  new  trial 
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should  have  reasonable  time  and  opportunity  to  consider  the 
instructions  of  the  opposing  party,  and  present  to  the  court 
such  objections  as  he  may  have  to  the  same.  Such  course 
enables  the  trial  court  to  review  its  rulings  on  instructions, 
when,  if  it  finds  the  giving  or  refusal  of  any  instruction 
fatally  erroneous,  it  should  set  aside  the  verdict  and  grant  a 
new  trial,  thus  saving  the  delay  and  expense  of  an  appeal 
or  writ  of  error. 

Appellant's  counsel  object  to  the  appellee's  2nd,  8rd  and 
4th  instruction.     The  2nd  is  as  follows: 

^'The  court  instructs  the  jury  that  ordinary  care  depends 
upon  the  circumstances  of  each  particular  case,  and  is  such 
care  as  a  person  of  ordinary  prudence  and  skill  would  usu- 
ally exercise  under  the  same  or  similar  circumstances." 

The  word  ''skill"  should  not  have  been  used  in  the  instruc- 
tion, but  the  use  of  it  could  not  prejudice  the  appellant,  as  it 
requires  a  greater  degree  of  care  on  appellee's  part  than  the 
law  requires.  Neither  do  we  think  that  the  word  "usually'^ 
should  have  been  used.  Ordinary  care  is  such  care  as  a  per- 
son of  ordinary  prudence  and  caution  would  have  exercised 
in  the  circumstances  surrounding  the  plaintiff,  or  like  circum- 
stances. Chicago  City  Ry.  Co.  v.  Schuler,  111  111.  App., 
470,  472. 

Appellant's  18th  instruction  defines  ordinary  care  thus: 
"Ordinary  care  is  such  care  as  a  person  of  ordinary  pru- 
dence would  exercise  under  the  same  or  like  circumstances." 
We  do  not  think  the  jury  could  have  been  misled,  to  appel- 
lant's prejudice,  by  the-  2nd  instruction.  We  find  no  re- 
versible error  in  appellee's  3rd  and  4th  instructions,  or  either 
of  them.  Appellant  complains  of  the  refusal  to  give  the  5th, 
6th,  8th,  9th  and  10th  instructions  requested  by  appellant. 
The  5  th  and  6th  instructions  are  to  the  same  effect.  The 
6th  is  as  follows : 

^'6.  The  court  instructs  the  jury  that  if  you  believe  from 
the  evidence,  imder  the  instructions  of  the  court,  that  the 
plaintiff  attempted  to  board  or-  enter  the  defendant's  car 
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after  said  car  had  started  and  was  in  motion,  and  if  you 
believe  from  the  evidence  under  the  instructions  of  the 
court,  that  the  plaintiff's  act  in  so  attempting  to  enter  or 
board  said  car  Avhen  same  was  in  motion,  was  negligent  and 
contributory  to  her  own  injury,  if  you  believe  from  the  evi- 
dence she  did  so  attempt  to  enter  or  board  said  car  when  the 
same  was  in  motion,  tiien  the  jury  should  find  the  defend- 
ant not  guilty." 

Appellant's  theory,  which  the  evidence  tends  to  sustain, 
is  that  appellee  attempted  to  board  the  car  while  it  was  in 
motion,  and  after  it  started  to  move  aroimd  the  curve  at 
Madison  and  State  streets.  When  the  evidence  tends  to 
support  the  theory  of  a  party,  he  is  entitled  to  have  the  jury 
instructed  on  that  theory.  Chicago  Heights  Land  Ass'n  v* 
Butler,  65  111.  App.,  461 ;  Fessenden  v.  Doane,  SO  ib.,  229 ; 
Same  v.  Same,  188  111.,  228,  232 ;  Kendall  v.  Brown,  74  ib.^ 
232. 

The  instruction  is  not  covered,  as  appellee's  counsel  con- 
tends, by  appellant's  18th  and  19th  instructions,  or  either 
of  them.  Instruction  18  is  an  instruction,  in  general  terms, 
stating  that  it  was  incumbent  on  the  plaintiff  to  prove  that 
she  exercised  ordinary  care,  and  instructing  the  jury  that 
if  they  believed  from  the  evidence  that  she  did  not,  and  that 
her  want  of  ordinary  care  caused,  or  proximately  contributed 
to  cause,  the  injuries  complained  of,  they  should  find  the  de- 
fendant not  guilty.  It  was  a  material  and  contested  ques- 
tion whether  or  not  the  car  was  standing  or  had  started,  when 
appellee  attempted  to  board  it.  The  conductor  of  the  car 
and  appellee  were  the  only  witnesses  as  to  that  question,  and 
their  evidence  is  directly  contradictory,  as  we  have  shown. 
The  appellant  was  entitled  to  a  specific  instniction  on  the 
question,  directing  the  attention  of  the  jury  to  the  question, 
which  the  general  instruction  18  did  not.  Railroad  Co.  v. 
Camper,  199  111.,  669,  577;  Mallen  v.  Waldowski,  203 
ib.,  87. 

Instniction  19  for  appellant  is  not  a  substitute  for  the  re- 
fused instruction,  because  it  excludes  all  negligence  on  the 
part  of  the  defendant,  which  the  refused  instruction  did  not. 
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There  is  some  awkward  repetition  in  appellant's  6th  refused 
instruction,  but  we  are  of  opinion  that  it,  or  its  equivalent, 
should  have  been  given,  and  that  its  refusal  was  error. 

Appellant's  refused  8th  instruction  is  as  follows:  "8. 
The  jury  are  instructed  that  while  the  law  permits  tlie  plain- 
tiff in  the  case  to  testify  in  her  own  behalf,  nevertheless  the 
jury  have  the  right  in  weighing  the  evidence  to  determine 
how  much  credence  is  to  be  given  to  it,  and  to  take  into  con- 
sideration that  she  is  the  plaintiff  and  interested  in  the  re- 
sult of  the  suit." 

In  W.  C.  St,  E.  E.  Co.  v.  Dougherty,  170  IIL,  379,  the 
trial  court  refused  to  give  to  the  jury  an  instruction  w^ord  for 
word  the  same  as  instruction  8.  This  court  affinned  the 
judgment  of  the  trial  court ;  but  the  Supreme  Court  reversed 
the  judgment  of  this  court,  on  the  sole  ground  that  the  re- 
fusal of  the  instruction  was  error,  and  remanded  the  cause. 
In  Schlesinger  v.  Eogers,  80  111.  App.,  420,  the  following  in- 
struction asked  by  the  defendant  was  refused:  "The  jury 
are  instructed  that,  in  considering  the  weight  to  be  given 
to  the  testimony  of  the  plaintiff,  Belle  Eogers,  you  have  a 
right  to  take  into  consideration  that  such  testimony  is  given 
by  the  plaintiff  in  the  suit."  The  court  say,  ib.  422 :  "This 
instruction  was  proper,  and  where,  as  in  this  case,  there  is  a 
sharp  conflict  of  evidence,  and  it  is  important  that  the  jury 
should  be  correctly  instructed,  its  refusal  was  error,"  citing 
W.  C.  St.  E.  E.  Co.  V.  Dougherty. 

The  statute,  which,  modifying  the  common  law  rule,  per- 
mits a  party  to  a  cause  to  testify,  expressly  provides  that  the 
interest  of  a  party  testifying  "may  be  shown  for  the  purpose 
of  affecting  the  credibility  of  the  witness"  (Eev.  Stat.  C.  51, 
sec.  1 )  ;  that  is  "shown"  to  the  jury  for  the  evident  purpose 
of  having  the  jury  consider  the  interest  of  the  party  in  pass- 
ing on  the  credibility  of  his  testimony.  The  question,  tliere- 
fore,  in  the  last  analysis,  is  whether  the  court  should  refuse 
to  instruct  the  jury  as  to  the  law  clearly  applicable  to  the 
facts  in  evidence.  This  question  cannot  be  correctly  an- 
swered otherwise  than  negatively.  We  think  the  refusal  of 
appellant's  instruction  8  is  reversible  error. 
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We  think  -appellant's  9th  instruction  should  have  been 
given,  hut  in  view  of  appellee's  3rd  instruction,  which  cor- 
rectly states  how  the  credibility  of  witnesses  should  be  de- 
termined by  the  jury,  we  are  not  inclined  to  hold  that  its 
refusal  is  reversible  error.  Cicero  St.  Ry.  Co.  v.  Rollins, 
195  III,  219. 

We  also  think  that  appellant's  10th  instruction  should  have 
been  given.  Chicago  City  Ry.  Co.  v.  Osborne,  105  111.  App., 
462,  467.  The  case  is,  as  we  have  shown,  a  very  close  one, 
on  the  evidence,  for  appellee.  In  such  ease  the  jury  should 
be  properly  and  accurately  instructed,  and  the  defendant 
should  have  such  appropriate  instructions  as  the  evidence  war- 
rants. The  refused  instructions  9  and  10  have  frequently 
been  approved.  'In  view  of  our  conclusions,  and  as  there  may 
be  another  trial,  we  deem  it  inexpedient  to  pass  on  the  ques- 
tion, whether  the  verdict  is,  or  not,  contrary  to.  the  weight 
of  the  evidence. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


W.  B.  Conkey  Company  v.  Oscar  Goldman, 
Administrator* 

Gen.  No.  13,185. 

1.  CosPOKATiiOK — what  8ufflcieni  sealing  "by,  A  scroll  may  be 
adopted  and  used  by  a  corporation  as  its  seal  in  the  execution  of 
a  legal  instniment  upon  which  a  seal  is  designed  to  be  used. 

2.  EJxBcunoN — what  sufltcient  proof  of,  by  corporation.  Where 
the  execution  by  the  corporation  of  an  instrument  in  suit  is  de- 
nied by  verified  plea,  all  other  proof  having  been  made,  it  is  not 
essential  that  proof  of  the  authority  of  the  executing  officer  be 
•hown,  if  the  corporation,  being  the  party  denying  such  execution, 
has  acted  under  the  instrument  in  question  and  has  thus  recog- 
nized its  existence. 

3.  AFPREiirTicESHiF — whot  hreacH  of  contract  of.  The  removal  by 
a  master  of  his  entire  plant  from  the  State  in  which  the  contract  of 
apprenticeship   was   made  and  contemplated  to   be   performed   to 

II 
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another  State,  is  a  breach  of  such  contract  for  which  damages  may 
be  recovered  rendered  in  an  action  of  covenant. 

Action  of  covenant.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Fraxk  Baker,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1904.  Affirmed.  Opinion  filed  Decem- 
ber 4,  1905.    Rehearing  denied  December  14,  1905. 

Newman,  IN'ortiirup,  Levinson  &  Becker  and  C.  E. 
Cleveland,  for  appellant. 

HoFiiEiMER  &  Levinson  and  Adolpii  D.  Weiner,  for 
appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

William  Goldman  sued  appellant  in  covenant.  He  died 
pending  the  suit,  and  appellee,  his  administrator,  was  sub- 
stituted as  plaintiff,  and  recovered  judgment  for  the  sum  of 
$382.61. 

The  suit  was  brought  on  the  following  instrument : 

"ARTICLES  OF  AGEEEMEXT  entered  into  between 
the  W.  B.  Conkey  Company,  of  Chicago,  Cook  County,  and 
Wm.  Goldman  and  Charles  Goldman,  minor. 

This  Indenture  Witnesseth  that  William  Goldman,  of  the 
County  of  Cook,  State  of  Illinois,  has  voluntarily,  of  his 
own  free  will  and  accord,  put  and  bound  Charles  Gold- 
man, his  son,  apprentice  to  W.  B.  Conkey  Company  of  the 
City  of  Chicago,  County  of  Cook,  State  of  Illinois,  to  learn 
the  art  and  trade  of  book  binder  and  as  apprentice  to  serve 
from  this  date  for  and  during  and  until  the  full  end  and 
term  of  four  years  next  ensuing;  during  all  which  time  the 
said  apprentice  shall  sen^e  his  masters  faithfully,  honestly 
and  industriously,  their  secrets  keep  and  all  lawful  com- 
mands readily  obey,  and  to  demean  himself  in  a  modest, 
cofirteous  and  accommodating  manner  towards  his  master.^ 
and  all  other  persons  employed  in  and  about  the  premises 
and  business  of  his  said  masters;  at  all  times  protect  and 
prevsen^e  the  goods  and  property  of  his  said  masters,  and  not 
suffer  any  to  be  wasted  or  injured;  and,  it  being  the  cus- 
tom in  said  business  to  work  at  least  ten  hours  per  day,  the 
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said  apprentice  shall  also  employ  himself  in  and  about  the 
premises  of  his  said  masters  during  the  time  of  at  least  ten 
hours  per  day  during  the  full  term  of  his  apprenticeship. 

And  the  said  masters  shall  use  and  employ  the  utmost 
of  their  endeavors  to  teach,  or  cause  hira,  the  said  appren- 
tice, to  be  taught  or  instructed  in  the  art  and  trade  of  book 
binder. 

And  the  said  W.  B.  Conkey  Company  further  agree  to 
pay  the  said  Charles  Goldman  the  following  sums  of  money, 
viz:  For  the  first  year  of  his  service  the  sum  of  6  inos. 
$5.00,  6  mos.  $6.00  Dollars  per  week;  for  the  second  year 
of  his  service  the  sum  of  G  mos.  $7.00,  6  mos.  $8.00  Dollars 
per  week;  for  the  third  year  of  his  service  the  sum  of  G 
mos.  $9.00,  6  mos.  $10.00  Dollars  per  week,  and  for  the 
fourth  year  of  his  service  the  sum  of  G  mos.  $11.00,  6  mos. 
$12.00  Dollars  per  week,  payable  at  the  expiration  of  each 
week  of  actual  work. 

AND  IT  IS  FURTHER  AGREED,  That  in  case  the 
said  Charles  Goldman  fully  and  satisfactorily  performs  his 
duties  as  set  forth  in  this  contract,  the  said  W.  B.  Conkey 
Company  will  pay  him  at  the  expiration  of  this  contract  the 
sum  of  Fifty  ($50.00)  Dollars  as  a  bonus  for  the  true  and 
faithful  discharge  of  his  obligations. 

IN  WITNESS  WHEREOF,  The  parties  aforesaid  have 
hereunto  set  their  hands  and  seal  this  14th  day  of  Janu- 
ary, in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-seven  (A.  D.  1897). 

W.  B.  Conkey  Company, 
(Signed  in  Duplicate.)  W.  B.  Conkey,  Pres.     (Seal) 

Witness:     H.  P.  Bogle.  Wm.  Goldman,     (Seal)" 

Ko  question  is  raised  as  to  the  sufficiency  of  the  declaration. 
Appellant  pleaded  non  est  factum  verified  and  a  special  plea 
that  Charles  Goldman,  wrongfully  and  without  appellant's 
consent,  left  its  service.  The  cause  w^as  tried  by  the  court, 
without  a  jury. 

Charles  Goldman,  called  by  appellee,  testified,  in  sub- 
stance, that  he  was  22 1^  years  old,  and  ^vas  the  son  of  Wil- 
liam Goldman,  deceased,  and  January  14,  1897,  was  living 
with  his  parents  in  the  city  of  Chicago  in  this  State,  and  was, 
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at  that  date,  working  for  appellant ;  that  January  14,  1897, 
he  was  in  the  office  of  appellant  when  the  contract  was  made, 
and  William  B.  Conkey  and  William  Goldman,  witness' 
father,  signed  the  instrument  above  set  forth;  that  witness, 
after  the  instrument  was  signed,  continued  to  work  for  ap- 
pellant until  x\ugust  20,  1898,  when  appellant  removed  from 
Chicago  to  Hammond  in  the  State  of  Indiana;  that  witness 
was  paid  up,  in  accordance  with  the  contract,  till  the  last- 
mentioned  date;  that  August  20,  1808,  the  book-binding  es- 
tablishment of  appellant  was  removed  from  Chicago  to  Ham- 
mond, Indiana,  and  that,  after  that  date,  no  book  binding 
was  done  by  appellant  in  Chicago,  and  that  when  appellant's 
€stablishment  ^vas  so  removed,  witness  looked  for  work  else- 
where, because  he  did  not  want  to  leave  his  home,  with  his 
parents,  in  Chicago. 

On  cross-examination  witness  testified  that  W.  B.  Conkey 
told  him  that  the  whole  plant  was  to  be  moved  to  Hammond, 
Indiana,  and  that  witness  remained  w'ith  appellant  till  the 
last  day  the  plant  was  in  Chicago,  and  saw  it  moved,  and 
knew  that  appellant  had  no  other  plant  in  Chicago. 

The  appellant  did  not  offer  any  evidence. 

Appellant's  counsel  contend  that  the  instrument  sued  on 
does  not  purport  to  be  signed  by  any  agent  or  officer  of  the 
company ;  that  there  is  no  evidence  that  Mr.  Conkey  signed 
the  company's  name  in  its  behalf;  that  the  seal  opposite  the 
signature  ^*W.  B.  Conkey,  Pres.,"  is  the  personal  seal  of  Mr. 
Conkey,  and  not  the  seal  of  the  company,  and  that  there  be- 
ing no  seal  of  the  company,  covenant  will  not  lie.  The  evi- 
dence is  that  the  signature  "W.  B.  Conkey"  is  the  genuine 
signature  of  W.  B.  Conkey,  and  he  signs  the  name  of  the 
company  as  president  of  the  company. 

In  Smith  v.  Smith,  62  111.,  493,  a  deed  of  conveyance  was 
13ut  in  evidence,  purporting  to  be  from  the  Mississippi  &  At- 
lantic Railroad  Company,  which  was  signed  "John  Brough 
(R.  R.  Seal)  Vice  Pres.  and  Acting  Pres.  M.  &  A.  R.  R. 
Co."  It  w^as  objected  that  the  deed  was  not  executed  by  the 
l^roper  officers  of  the  company,  etc.  The  court  say:  "In 
the  absence  of  legislative  enactment  or  provision  made  in  the 


Chicago — Fibst  Distbict — A.  D.  1905.         165 

Conkey  y.  Goldman. 

by-laws,  corporations  usually  act  through  their  president,  or 
those  representing  him.  He  being  the  legal  head  of  the 
body,  when  an  act  pertaining  to  the  business  of  the  company 
is  performed  by  him,  the  presumption  will  be  indulged  that 
the  act  is  l^ally  done,  and  is  binding  upon  the  body.  And, 
as  a  general  rule,  in  the  absence  of  the  president,  or  where  a 
vacancy  occurs  in  the  oflSce,  the  vice-president  may  act  in  his 
stead,  and  perform  the  duties  which  devolve  upon  the  presi- 
dent." 

It  will  be  observed  that  the  seal,  which  is  like  that  in  this 
case,  was  next  after  the  signature  of  the  vice-president  The 
case  is  cited  with  approval  in  Ashley  Wire  Co.  v.  111.  Steel 
Co.,  164  111.,  149,  152,  and  in  numerous  other  cases. 

In  Wood  V.  Wheien,  93  111.,  153,  162,  the  court  say: 
**The  execution  of  a  mortgage  under  the  seal  of  the  company, 
regular  on  its  face,  by  the  proper  constituted  officer,  is  prima 
facie  evidence  it  was  executed  by  the  authority  of  the  cor- 
poration, and  parties  objecting  take  on  themselves  the  burden 
of  proving  it  was  not  so  executed.^^ 

In  Mullanphy  Savings  Bank  v.  Schott,  135  111.,  655,  666, 
the  court  say,  in  respect  to  certain  bonds  and  trust  deed  in 
question:  "The  bonds  and  the  Krone  deed  of  trust  were 
executed  by  the  president  and  secretary  of  the  corporation, 
and  under  its  seal,  and  this  was  prima  facie  evidence  that 
they  were  executed  by  the  authority  of  the  company" ;  citing 
Wood  V.  Wheien,  93  111.,  153.  See,  also,  Phillips  v.  Coffee, 
17  IlL,  154,  and  Springer  v.  Bigford,  166  ib.,  495,  498. 

The  objection  to  the  seal  is  based  on  its  character  and  on 
the  fact  that  it  is  next  after  and  opposite  the  signature  "W. 
B.  Conkey,  Pres."  The  contract  purports,  on  its  face,  to  be 
the  contract  of  the  appellant,  and,  immediately  preceding  the 
signature,  these  words  are  used:  "In  witness  whereof,  the 
parties  aforesaid  have  hereunto  set  their  hands  and  seal,  this 
14th  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-seven  (A.  D.  1897)."  Section  1 
of  chapter  29  of  the  Revised  Statutes  provides:  "That  any 
instrument  of  writing  to  which  the  maker  shall  affix  a  scrawl 
by  way  of  seal,  shall  be  of  the  same  effect  and  obligation,  to 
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all  intents,  as  if  the  same  were  sealed."  Kurd's  Rev.  Stat. 
1903,  p.  435.  Manifestly  the  word  "maker"  includes  cor- 
porations. In  Reynolds'  Heirs  v.  Trustees  of  Glasgow  Acad- 
emy, 6  Dana  (Ky.)  37,  the  trustees  were  a  corporation,  and 
the  question  was  presented,  whether  they  could  use  a  "scroll" 
as  a  corporate  seal,  and,  if  they  did,  whether  the  "scroll'' 
attached  to  each  of  their  names  might  be  taken  as  their  cor- 
porate seal.  The  statute  of  Kentucky  provided  that  "any  in- 
strument to  which  the  person  making  the  same  shall  aflix  a 
scroll,  by  way  of  seal,  shall  be  adjudged  and  holden  to  be  of 
the  same  force  and  obligation  as  if  it  were  actually  sealed," 
and  the  court,  after  quoting  the  statute,  held  that  the  word 
"person"  included  corporations,  and  said:  "A  corporation 
may,  therefore,  adopt  and  use  a  scroll  as  their  common  seal, 
as  well  as  individuals,  under  the  provisions  of  the  foregoing 
statute."  It  does  not  appear  from  the  opinion  that  there  was 
in  Kentucky,  as  there  is  in  this  State,  a  statute  providing 
that  the  word  "person"  may  be  applied  to  bodies  politic  and 
corporate.  The  word  "maker"  in  our  statute  is  more  ac- 
curate, in  the  connection  in  which  it  is  used,  than  the  word 
person,  in  the  Kentucky  statute. 

In  Ist  Morawetz  on  Corporations,  section  340,  it  is  said : 
"A  corporation,  like  an  individual,  may  adopt  any  seal  w^hich 
is  convenient  for  the  occasion,"  citing  numerous  cases. 

In  2nd  Cook  on  Corporations,  section  722,  the  author 
says:  "The  courts  will  hold  any  device  or  form  to  be  the 
corporate  seal,  if  there  was  an  intent  to  bind  tha  corporation, 
and  if  the  device  was  intended  for  the  corporate  seal,"  citing 
cases  in  note  3. 

In  111.  Cent.  R'd  Co.  v.  Johnson,  40  111.,  35,  the  signature 
to  the  appeal  bond,  as  it  appeared  in  the  transcript  of  the 
record,  was,  "The  Illinois  Central  Railroad  Company,  by 
J.  M.  Douglas,  Atty.  in  fact.  (SEAL.)"  It  was  objected 
that  the  bond  was  not  executed  by  the  corporation,  but  by 
J.  M.  Douglas,  under  his  private  seal,  in  respect  to  whicli  the 
court  say:  "This  court  does  not  know,  judicially,  that  the 
railroad  company  has  a  seal  other  than  a  scrawl,  such  as  ap- 
pears in  this  record,  and  which  purports  to  be  a  seal." 
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In  Miller  v.  Superior  Machine  Co.,  79  111.,  450,  an  ap- 
peal bond  in  question  was  thus  signed:  "Superior  Machine 
Co.,  by  J.  G.  Struve,  Agt.  (Seal).''  The  court  say:  "It 
is  contended  that  the  seal  was  that  of  the  agent,  and  not  that 
of  the  company.  We  do  not  know,  judicially,  that  the  Su- 
perior Machine  Company  had  a  seal  other  than  a  scrawl, 
such  as  appears  in  the  record,  and  which  purports  to  be  a 
seal.  Illinois  Central  Kailroad  Co.  v.  Johnson,  40  111.,  35. 
In  the  absence  of  proof,  the  presumption  is  that  the  seal  used 
was  the  proper  and  only  seal  of  the  company.  Phillips  v. 
Coffee,  17  111.,  155." 

In  Consolidated  Coal  Co.  v.  Peers  et  al.,  150  111.,  344,  it 
was  objected  that  a  certain  lease  in  question  was  not  executed 
by  the  Abbey  Coal  &  Mining  Co.  That  company  was  named 
in  the  lease  as  the  party  of  the  second  part.  The  attestation 
clause  was,  "In  witness  whereof  the  said  parties  have  this 
day  subscribed  their  names  and  afiixed  their  seals.  Dated 
December  20,  1870."  The  parties  of  the  first  part,  two  in 
number,  signed  their  individual  nam.es,  and  opposite  thereto 
affixed  scrawls  by  way  of  seals.  The  signature  for  the  com- 
pany was  "E.  J.  Crandall,  President,"  and  next  after  the 
word  "president"  and  opposite  thereto  was  a  scrawl,  by  way 
of  seal.  The  court  overruled  the  objection,  ib.  356,  citing, 
pp.  357-358,  Phillips  v.  Coffee,  17  111.,  154;  111.  Cent.  R.  R. 
Co.  V.  Johnson,  40  111.,  35,  and  Sawyer  v.  Cox,  63  III,  130. 

In  Proprietors  of  the  Mill  Dam  Foundry  v.  Hovey,  21 
Pickering,  417,  the  contract  was  between  the  foundry,  a 
corporation,  and  Wm.  Hovey.  The  execution  on  the  part 
of  the  corporation  was :  "Robert  Ralston,  Jr.,  Treasurer  for 
the  Proprietors  of  the  Mill  Dam  Foundry,"  and  next  fol- 
lowing and  opposite  the  word  foundry  was  whatv  consisted 
"of  a  wafer  and  a  small  bit  of  paper  stamped  with  a  common 
desk  seal  of  a  merchant."  The  court  held  that  the  instru- 
ment was  a  sealed  instrument  as  to  both  parties  to  it,  saying : 
"Xow  seals  are  in  fact  affixed  to  the  instrument  produced, 
and  the  legal  presumption  is,  that  they  were  placed  there  as 
the  seals  of  the  parties.  The  presumption  must  prevail  un- 
til it  should  be  rebutted  by  competent  evidence.     It  has  been 
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said  that  the  seal  does  not  appear  to  be  one  of  a  corporation. 
But  a  corporation  aa  well  as  an  individual  person,  may  use 
and  adopt  any  seaL  They  need  not  say  that  it  is  their  com- 
mon seaL  This  law  is  as  old  as  the  books.  Twenty  may 
seal  at  one  time  with  the  same  seal." 

In  Lovett  v.  State  Saw  Mill  Association,  6  Paige,  54,  60^ 
Chancellor  Walworth  says:  "The  seal  of  a  corporation  ag- 
gregate aflixed  to  a  deed,  is  of  itself  prima  facie  evidence 
that  it  was  so  affixed  by  the  authority  of  the  corporation; 
especially  if  it  is  proved  to  have  been  put  to  the  deed  by  an 
officer  who  was  entrusted  by  the  corporation  with  the  custody 
of  such  seal.  (See  1  Kyd  on  Corp.  268 ;  and  Angell  &  Ames 
on  Corp.  115.)  And  it  lies  with  the  party  objecting  to  the 
due  execution  of  the  deed  to  show  that  the  corporate  seal 
was  affixed  to  it  surreptitiously  or  improperly ;  and  that  all 
the  preliminary  steps  to  authorise  the  officer  having  the  legal 
custody  of  the  seal  to  affix  it  to  the  deed,  had  not  been  com- 
plied with.'^ 

It  is  objected,  however,  that  there  is  no  evidence  that  W. 
B.  Conkey  was  president  of  the  corporation,  and  that  it  was 
incumbent  on  appellee,  in  view  of  appellant's  plea  of  non 
est  factum  verified,  to  prove  that  he  was  such  president. 
Charles  Goldman  testified  that  W.  B.  Conkey  executed  the 
instrument,  and  also  that  he,  Charles,  worked  for  the  W.  B. 
Conkey  Company  from  January  14,  1897,  till  August  20, 
1898,  and  was  paid  therefor  in  accordance  with  the  terms 
of  the  contract  Charles  Qoldraan  could  not  have  worked  for 
appellant  during  more  than  seven  months  and  been  paid  by 
appellant,  as  stated,  without  its  knowledge,  and  we  think  the 
fact  that  he  so  worked  and  the  fact  that  he  was  so  paid  show 
a  ratification  of  the  contract  by  appellant,  which  ratification 
recognizes  that  W.  B.  Conkey  was  president,  and  that  the 
seal  opposite  his  name  is  the  seal  of  the  company.  In  At- 
water  v.  Aul  Exchange  Bank,  152  111.,  605,  620,  it  is  said: 
"When  a  principal,  with  knowledge  of  all  the  facts,  adopts  or 
acquiesces  in  the  acts  done  under  an  assumed  agency,  he  can- 
not be  heard  to  afterwards  impeach  them,  under  pretense 
that  they  were  witliout  authority." 
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Appellant's  counsel  further  contend  that,  as  the  sums  men- 
tioned in  the  contract  were,  by  the  terms  of  the  contract,  pay- 
able to  Charles  Goldman,  the  contract  was  for  his  benefit,  and 
the  right  of  action  was  in  him,  and  not  in  appellee's  intes- 
tate, William  Goldman.  The  contract  sued  on  is  that  of 
appellant  and  William  Goldman.  Charles  Goldman  is  not 
a  party  to  it.  It  is  under  seal  as  to  each  of  the  parties,  and, 
therefore,  Charles  Goldman  could  not  maintain  an  action  on 
it.  Webster  v.  Fleming,  178  III,  140,  150.  The  language 
of  the  court,  which  is  as  follows,  is  applicable  here:  "At 
common  law,  only  an  action  of  covenant  or  debt  could  be 
brou^t  upon  a  sealed  instrument.  The  rule  that,  when  one 
person  covenants  with  another  to  pay  money  to  or  perform 
some  act  for  the  benefit  of  a  third  person  named  in  the  deed, 
the  action  must  be  brought  in  the  name  of  the  covenantee  in 
the  deed,  and  cannot  be  maintained  by  the  third  person  in* 
his  ovm  name,  even  though  he  is  a  party  in  interest,  and  even 
though  it  is  expressly  stated  to  be  for  his  benefit,  has  its 
origin  in  the  nature  of  the  action  of  covenant,  inasmuch  as 
only  a  party  to  the  instrument  under  seal  can  bring  an  action 
of  covenant  or  debt.  (5  Ency.  of  PI.  &  Pr.,  pp.  343,  345, 
352,  357,  358,  and  cases  referred  to  in  notes;  Hager  v. 
Phillips,  14  111.,  260 ;  Gautzert  v.  Hoge,  73  id.,  30 ;  Moore  v. 
House,  64  id.,  102.)" 

Charles  Goldman  was  a  minor  during  the  whole  term  of 
four  years  specified  in  the  contract,  and  the  evidence  is  that 
he  lived  with  his  parents.  In  Ford  v.  Henry  H.  McVay,  55 
111.,  119,  a  contract  was  made  between  Bernard  McVay,  the 
father  of  Henry  H.,  and  Fuller  &  Ford,  in  which  it  was  pro- 
vided, as  in  the  present  case,  nomine  mutatur  that  Fuller  & 
Ford  should  pay  to  Henry  H.  McVay,  who  was  a  minor,  cer- 
tain sums  of  money  per  week.  The  court  held,  that,  before 
a  recovery  could  be  had  in  the  name  of  the  minor,  *4t  was 
necessary  to  show,  by  express  arrangement,  or  from  such  cir- 
cumstances as  that  it  might  be  inferred,  that  the  father  had 
given  his  son  his  time,  so  as  to  entitle  him  to  receive  his  own 
earnings,'*  and  that  there  was  no  such  evidence  in  the  case, 
and  the  court  reversed  the  judgment  of  the  trial  court,  in 
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favor  of  the  imnor,  on  the  ground  that  he  could  not  maintain 
the  action.  The  court  also  held  that  the  contract  was  void 
as  to  the  minor,  not  being  in  conformity  with  the  statute  in 
regard  to  apprentices,  but  was  binding  on  the  father. 

The  appellant's  counsel  cite  Ziegler  v.  Fallon,  28  Mo.  App., 
295,  in  which  case  the  court  held  that  the  minor  plaintiff 
could  recover,  on  the  ground  that,  by  the  terms  of  the  con- 
tract, the  wages  were  to  be  paid  to  the  minor,  and,  therefore, 
the  wages  became  the  minor's  property.  This  is  directly 
contrary  to  the  decision  in  Ford  v.  McVay,  supra.  It  ap- 
]>ears  clearly  from  the  reasoning  in  the  Ford-McVay  case, 
that  even  though  such  contract  as  that  in  question  were  not 
imder  seal,  there  could  be  no  recovery  by  the  minor,  in  the 
absence  of  evidence  that  his  father  had  emancipated^hiin,  and 
that  the  fact  that  the  minor's  wages  were  payable  to  him,  by 
the  contract,  was  not  such  evidence. 

It  is  contended  that  there  fs  no  evidence  that  Charles 
Goldman  was  ready,  able  and  willing  to  perform,  and  that 
there  should  have  been  a  tender  of  performance  by  him  or  on 
his  behalf.  That  he  was  ready,  able  and  willing  to  perform 
ii^  evidenced  by  the  fact  that  he  performed  services,  in  ac- 
cordance with  the  contract,  until  the  time  appellant  removed 
its  plant  from  Chicago  to  Hammond,  Indiana;  and  the  fact 
that  appellant  paid  him  for  such  services,  in  accordance  with 
the  terms  of  the  contract,  is  evidence  that  the  services  were 
satisfactory.  If,  as  appellee's  counsel  contend,  appellant's 
removal  of  its  entire  establishment  and  business  from  Chicago 
to  Indiana,  thus  rendering  it  impossible  for  Charles  Gold- 
man to  perform  the  services  in  Chicago,  was  a  breach  of  the 
contract  by  appellant,  then  no  tender  of  Charles'  services 
was  necessary. 

Appellant's  counsel  contend  that  there  was  no  breach  of 
the  contract  by  appellent,  saying  that  the  contract  contains 
"no  agreement  that  appellant  would  maintain  its  manufactur- 
ing establishment  in  the  city  of  Chicago,"  but  citing  no  au- 
thorities on  the  question. 

In  Coventry  v.  Woodhull,  Ilobart's  Reports,  top  p.  290, 
marg.  p.  134a,  the  plaintiff,  apparently  the  father  of  an  ap- 
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prentice,  sued  the  defendant,  to  whom  the  apprentice  was 
bound,  in  covenant,  for  sending  the  apprentice  out  of  the 
Kingdom,  on  a  voyage  to  Bantam  in  the  East  Indies.  The 
defendant  pleaded  that  he  so  sent  the  apprentice,  in  the  com- 
pany of  expert  chirurgeons,  the  better  to  learn  the  art.  The 
court,  on  demurrer  to  the  plea,  held  it  bad,  saying,  among 
other  things:  "And,  generally  no  man  can  force  his  ap- 
prentice to  go  out  of  the  Kingdom,  except  it  be  so  expressly 
agreed,  or  that  the  nature  of  his  apprenticeship  doth  import 
it ;  as  if  he  be  bound  apprentice  to  a  merchant  adventurer,  or 
a  sailor,  or  the  like."  In  note  1  by  the  American  editor,  Wil- 
liams, J.,  of  Massachusetts,  it  is  said:  "The  doctrine  of  this 
case  is  recognized  in  Douglas  70,  The  King  v.  Stockland ;  1 
Mass.,  172,  Hall  v.  Gardiner;  8  Mass.  299,  Davis  v.  Co- 
bum;  19  Johnson,  113,  Nickerson  v.  Howard."  In  the  note 
should  be  1  Doug.  70.  We  have  examined  the  cases  cited, 
and  find  the  note  to  be  correct. 

In  CoflSn  V.  Bassett,  2  Pick.,  356,  the  master  sued  in  cove- 
nant, for  the  apprentice  having  left  his  service,  and  the  de- 
fendant pleaded  that  the  plaintiff  was  about  to  remove  the 
apprentice  from  Massachusetts  to  Louisiana,  to  which  the 
plaintiff  replied  de  injuria  sua  propria^  absque  tali  causa. 
The  court,  on  demurrer,  held  the  replication  bad,  saying: 
"We  think  it  very  clear  from  all  the  authorities,  that  an  in- 
denture of  apprenticeship  gives  no  authority  to  the  master  to 
transport  the  apprentice  beyond  the  jurisdiction  within  which 
the  contract  was  entered  into,  and  with  reference  to  which 
the  parties  contracted."  Numerous  cases  are  cited  in  support 
of  the  text. 

In  Davis  v.  Cobum,  8  Mass.,  299,  the  plaintiff,  to  whom 
the  minor  had  been  bound  by  articles  of  apprenticeship,  en- 
tered into  in  N"ew  Hampshire,  undertook  by  contract  with  the 
defendant,  a  resident  of  Massachusetts^  to  assign  to  him  the 
services  of  the  apprentice  for  a  remaining  part  of  the  term  of 
apprenticeship.  The  consideration  for  the  assignment  was 
$150  to  be  paid  by  the  defendant.  The  case  was  submitted 
for  decision  on  an  agreed  statement  of  facts.  The  court  say : 
"That  a  father,  during  the  minority  of  a  child,  should  have  a 
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power  to  dispose  of  a  requisite  portion  of  his  authority,  for 
the  purposes  of  education  and  instruction,  is  frequently  im- 
portant and  necessary  to  the  welfare  of  the  child ;  but  in  do- 
ing this,  a  due  regard  to  the  interest  of  his  child  will  render 
him  cautious  to  what  hands  he  confides  the  trust;  and  for  this 
purpose  a  wise  and  prudent  parent  will  be  as  anxious  about 
the  moral  qualities  of  the  man,  to  whom  he  delegates  his  au- 
thority, as  to  his  competency  in  other  respects.  But  all  his^ 
attention  in  this  regard  would  be  useless,  if  the  master  might 
immediately  transfer  or  assign  his  authority  to  another ;  not 
merely  within  the  limits  of  the  State  to  which  he  belongs,  but, 
as  was  the  case  here,  into  another  independent  jurisdiction. 
And  if  he  could  transfer  him  into  Massachusetts,  I  see  not 
why  he  might  not  have  sent  him  to  Georgia,  or  even  to  China* 
That  a  master  should  have  such  a  legal  authority  would  be 
monstrous ;  and  if  he  have  it  not,  to  exercise  it  is  a  violation 
of  natural  right,  and  immoral,  and  consequently  can  be  no 
good  consideration  for  the  support  of  an  action.  But  the 
decision  of  the  question  does  not  now  depend  upon  reason 
alone.     It  has  long  been  determined  by  authority." 

Randall  v.  Rotch,  12  Pick.,  107,  is  to  the  same  effect,  Shaw^ 
C.  J.,  delivering  the  opinion. 

In  Vickere  v.  Pierce,  3  Fairfield,  315,  the  plaintiff,  Vick- 
ere,  covenanted  with  the  defendant.  Pierce,  that  the  ap- 
prentice should  serve  the  former  for  three  years  at  the  trade 
of  a  house  carpenter,  the  apprentice  joining  in  the  contracts 
The  contract  was  entered  into  in  Maine,  and  the  plaintiff,  in 
a  little  more  than  two  years  after  the  date  of  the  contract,, 
required  the  apprentice  to  go  with  him  to  the  province  of  New 
Brunswick,  which  the  apprentice  refused  to  do,  and  the  ques- 
tion was,  whether  this  refusal  was  a  breach  of  the  contract. 
The  court  held  not,  saying:  "The  contract  into  which  Bean 
and  Pierce  entered  was  with  reference  to  employment  as  ap- 
prentice to  learn  the  trade  of  house-carpenter  within  this- 
State*  Ko  provision  is  made  for  pursuing  the  business  or 
giving  instruction  in  any  other  government.  And  unless  it 
is  distinctly  communicated  in  the  agreement,  it  must  be 
deemed  a  violation  of  the  spirit  of  the  contract,  to  trans- 
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port  the  apprentice  out  of  the  State."     Citing  authorities. 

In  Commonwealth  v.  Edwards,  6  Binney,  202,  the  court 
is  even  more  emphatic,  saying:  "An  apprentice  cannot  be 
taken  out  of  this  State,  not  even  with  his  consent  nor  that  of 
his  guardian;  for  the  guardian  cannot  be  supposed  to  have 
the  power  of  contracting  for  such  purpose,  the  law  of- the 
State  not  expressly  giving  it,  and  perhaps  it  could  not  give  it, 
so  as  to  have  the  extraterritorial  effect  of  continuing  that 
apprenticeship  beyond  the  jurisdiction.'^ 

Walters  v.  Morrow,  1  Houston  (Del.)  527,  is  a  case  in 
which  the  facts  are  very  similar  to  those  in  the  case  at  bar. 
The  contract,  which  was  not  a  statutory  one,  w^as  made  in 
the  city  of  Wilmington,  Delaware,  where  the  parents  of  the 
minor  resided,  and  the  defendant,  during  the  term  of  service 
contracted  for,  removed  his  business  from  Wilmington  to  the 
city  of  Baltimore  in  the  State  of  Maryland.  The  court  held 
that,  by  such  removal,  the  defendant  put  it  out  of  his  power, 
and  the  power  of  the  other  parties  to  the  contract,  to  perform 
its  stipulations. 

Section  16  of  the  Apprentice  Act,  Kurd's  Eev.  Stat.,  p. 
161,  provides:  "It  shall  not  be  lawful  for  any  master  to 
remove  any  clerk,  apprentice  or  servant,  bound  to  him  as 
aforesaid,  out  of  this  State  without  the  consent  of  the  county 
court,''  etc.  The  contract  in  question  is  not  a  statutory  one, 
but,  as  held  in  Ford  v.  McVay,  supra,  it  is  valid,  at  common 
law,  and  binding  on  the  father  and  appellant,  and  we  think 
section  16,  above  referred  to,  may  be  fairly  regarded  as  de- 
claratory of  the  policy  of  this  State  in  respect  to  minors 
situated  as  was  the  minor,  Charles  Goldman. 

The  removal  by  appellant  of  its  entire  plant  from  the  city 
of  Chicago,  Illinois,  to  Hammond,  Indiana,  was  a  breach 
of  the  contract  in  question.  It  is  assigned  as  error  that  the 
damages  are  excessive,  but  this  is  not  argued,  and,  therefore, 
must  be  deemed  w^aived. 

The  judgment  will  be  affirmed. 

Afjfirmed. 
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Edith  A.  MeLean,  Administratrix,  y.  William  H.  Dow. 
Gen.  No.  Il,8o0. 

1.  Neqligexce — when  question  of,  should  te  submitted  to  jury. 
Where  the  facts  are  such  that  reasonable  men  of  fair  intelligence 
may  draw  different  conclusions  from  them,  the  question  of  negli- 
gence must  be  submitted  to  the  jury. 

2.  Peremptory  instruction — nature  of  motion  for.  Such  a  mo- 
tion is  in  the  nature  of  a  demurrer  to  the  evidence  and  hence  it 
admits  not  only  all  that  the  evidence  proves,  but  also  all  that  it 
tends  to  prove. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act. 
Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Frede- 
rick A.  Smith,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1904.  Reversed  and  remanded.  Opinion  filed  Decem- 
ber 4,  1905. 

Ela,  Gbovee  &  Graves,  for  appellant . 

O.  W.  Dynes,  for  appellee. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

The  deceased,  John  K.  McLean,  Jr.,  was  killed  January 
C,  18U9,  by  falling  down  an  elevator  shaft  from  the  second 
story  to  the  floor  of  the  first  story  of  the  lumber  mill  of  ap- 
pellee situate  in  Waukegan,  Illinois.  In  an  action  brought 
to  recover  damages  for  his  death,  the  court,  at  the  close  of 
the  plaintiff's  case,  on  motion  of  the  defendant,  instructed 
the  juiy  to  find  the  defendant  not  guilty.  From  the  judg- 
ment entered  on  the  verdict  thus  directed  this  appeal  Avas 
perfected. 

The  mill  w^as  about  100x130  feet  in  its  outward  di- 
mensions, and  was  three  stories  in  height.  It  was  used  for 
the  manufacture  of  sash,  doors  and  blinds.  It  contained  the 
machinery,  belting,  shafting,  etc.,  used  in  mills  of  that  char- 
acter and  size;  and  upon  the  several  floors  was  material 
manufactured  and  in  the  process  of  manufacture.     The  car- 
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penter  shop  occupied  the  second  floor.  The  bench  at  which 
the  deceased  worked  during  the  day  before  he  met  with  this 
accident  was  in  the  southeast  corner  of  the  carpenter  shop. 
The  distance  from  that  bench  to  the  stairs  leading  down  to 
the  first  floor  w^as  75  feet.  These  stairs  were  near  the  south- 
west corner  of  the  shop.  Between  the  bench  and  the  stairs 
were  a  small  dry  kiln,  a  glue  room,  each  of  which  was  closed 
by  a  door,  and  an  elevator  shaft  about  6x7  feet  in  size. 
This  shaft  was  closed  by  double  doors  opening  outward.  One 
of  these  doors  was  fastened  by  a  peg  which  dropped  down  into 
a  hole  in  the  floor.  On  this  door  w^as  a  wooden  button,  about 
six  inches  long,  which  w^hen  turned  horizontally  against  the 
outside  of  the  other  door  held  that  door  closed.  When  the 
button  was  turned  so  that  it  was  perpendicular  the  second 
door  was  released  and  would  open  of  its  own  motion.  The 
staii-way  was  guarded  by  a  door  which  closed  automatically. 

The  mill  was  lighted  by  electricity  only.  The  same  power 
which  ran  the  other  machinery  also  ran  the  dynamo,  and 
therefore  the  light  was  shut  down  by  the  stopping  of  the 
engine. 

At  the  date  of  his  death  the  deceased  was  forty-five  years 
old.  He  was  an  expert  carpenter,  a  man  of  more  than  usual 
intelligence,  in  the  full  possession  of  all  his  faculties,  in- 
dustrious, sober,  and  careful  to  an  unusual  degree.  His 
home  was  in  Evanston,  Illinois,  twenty-five  miles  from 
Waukegan.  He  had  never  been  in  the  mill  until  the  day 
before  he  was  killed,  when  he  was  there  for  a  short  time. 
January  6,  1899,  he  came  to  the  mill  in  the  morning  and 
Tvorked  at  his  carpenter's  bench  all  day.  The  weather  was 
cold  and  a  strong  wind  w-as  blowing.  At  5 :35  P.  M,  the 
"closing  down  whistle"  sounded.  The  witness  John  Lange, 
who  had  been  in  the  employ  of  the  defendant  for  some  time, 
about  three  minutes  before  quitting  time  stopped  work  and 
put  away  his  tools.  When  the  whistle  blew  he  took  off  his 
apron  and  put  on  his  coat,  overcoat  and  hat.  As  soon  as 
the  whistle  blew  the  deceased  picked  up  a  brush  and  began 
brushing  his  clothes.  The  two  men  were  talking.  Lange 
looked  around  and  seeing  that  the  other  workmen  had  left 
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the  room,  said  to  the  deceased,  ^^You  want  to  get  a  hustle  to 
get  out  of  here.  The  lights  will  be  going  out  in  a  few  minutes 
or  a  few  moments."  Hearing  this,  the  deceased  got  his  over- 
coat and  laid  it  over  his  arm.  As  he  did  so,  Lauge  turned 
and  walked  to  the  stairs  and  went  down  them  and  out  of  the 
building. 

W.  F.  Weise  who  worked  at  a  bench  about  half  way  be- 
tween the  bench  where  tlie  deceased  worked  and  the  stairway, 
says  that  when  he  turned  to  leave  the  room  the  deceased  was 
stooping  over  his  tool  chest,  and  Lange  had  started  for  the 
stairway.  This  was  the  last  seen  of  the  deceased  prior  to  his 
injury.  An  hour  and  a  half  later  he  was  found  at  the  bottom 
of  the  elevator  shaft,  semi-unconscious,  with  a  small  stick  in 
his  hand  which  he  was  rubbing  along  the  floor.  His  overcoat 
lay  near  him.  The  elevator  door  on  the  second  floor  was 
open.  He  died  thirty-six  hours  later  from  the  injuries  thus 
received.  So  far  as  this  record  shows,  the  deceased  did  not 
know  that  the  action  of  the  dynamo  depended  upon  the 
engine  only,  and  that  as  soon  as  the  steam  was  shut  off  the 
lights  would  go  out.  The  men  who  had  worked  in  the  car- 
penter shop  a  longer  time  knew  this,  and  consequently  each 
of  them  hurried  to  get  out  of  the  building.  Some  of  them 
were  in  the  habit  of  anticipating  the  whistle  by  putting  up 
their  tools  and  changing  to  their  street  dress  before  it  was 
time  for  it  to  blow.  Witnesses  Gustafson,  Mallory  and 
Lange  put  away  their  tools  or  had  their  overalls  off  before  the 
whistle  sounded.  There  were  from  15  to  18  men  in  the 
carpenter  shop  at  quitting  time.  They  all,  except  the  de- 
ceased, left  the  building  before  the  lights  went  out.  It  seems 
that  the  deceased  was  the  last  one  to  leave  his  bendi.  When 
W.  r.  Weise  had  gone  200  feet  from  the  building  he  looked 
back  and  saw  that  the  lights  were  out.  When  Andrew 
Gustafson  was  100  feet  from  the  mill  he  turned  and  the 
lights  in  the  mill  were  not  burning.  When  E.  C.  Mallory 
had  gone  100  feet  he  also  looked  back  and  "the  lights  were 
dying  out  there."  Henry  Weise  says  that  when  he  had 
walked  200  feet  the  lights  were  out.  This  witness  also  testi- 
fied that  generally  the  lights  did  not  bum  very  long  after  the 
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whistle  sounded^  that  at  times  he  bad  to  go  down  stairs  in 
the  dark,  that  sometimes  the  woAmen  would  hurry  each 
other  for  fear  the  lights  Avould  go  out,  and  that  when  he 
packed  his  tools,  or  delayed  a  little,  the  lights  went  out  be- 
fore he  left  the  second  floor. 

Xot  knowing  how  soon  the  lights  went  out  after  the  whistle 
sounded,  the  deceased,  being  unwarned,  for  the  remark  of 
Lange  that  he  had  better  "hustle,"  etc.,  obviously,  or  at  least 
presumably,  came  too  late,  had  not  reached  the  stairs  when 
the  building  was  shrouded  in  darkness;  and  it  seems  in 
groping  around  for  the  stairway  door  he  either  passed  through 
the  elevator  door,  if  it  was  open,  or  if  it  was  shut,  turned 
the  button  and  then  stepped  into  the  shaft  and  fell  to  his 
death.  It  was  not  only  the  duty  of  the  defendant  to  furnish 
to  the  plaintiff  a  reasonably  safe  place  to  work,  but  it  was 
also  his  duty  to  furnish  him,  when  the  time  came  to  quit  his 
work,  for  a  reasonable  time  thereafter,  a  reasonably  safe  exit 
from  the  mill.  The  questions,  therefore,  arise,  were  these 
lights  necessary  in  order  that  one  unacquainted  with  the 
premises  might  leave  the  mill  in  safety,  and  were  they  ex- 
tinguished that  night  so  soon  after  the  whistle  sounded  that 
an  unwarned  roan  did  not  have  a  reasonable  time  in  which 
to  put  away  his  tools,  resume  his  street  dress  and  leave  the 
carpenter  shop  in  safety  ? 

Where  the  facts  are  such  that  reasonable  men  of  fair  in- 
telligence may  draw  different  conclusions  from  them,  the  ques- 
tion of  negligence  must  be  submitted  to  the  jury.  C.  &  N. 
W.  Ry.  Co.  V.  Hansen,  166  111.,  623. 

On  a  motion  by  the  defendant  that  the  jury  be  instructed 
to  find  for  the  defendant,  the  trial  judge  cannot  weigh  the 
evidence  to  ascertain  where  the  preponderance  lies;  he  is 
limited  strictly  to  determining  whether  there  is,  or  is  not, 
evidence  legally  tending  to  prove  the  fact  affirmed.  When 
the  evidence  must  be  weighed  to  determine  on  which  side 
the  preponderance  is,  the  issue  should  be  submitted  to  the 
jury,  subject  to  the  power  of  the  court  to  grant  a  new  trial 
if  the  verdict  should  be  against  the  clear  preponderance  of 
the  evidence.  Such  a  motion  is  in  the  nature  of  a  demurrer 
12 
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to  the  evidence,  and  hence  it  admits  not  only  all  that  the 
testimony  proves,  but  also  all  that  it  tends  to  prove.  Eack 
V.  C.  C.  Ry.  Co.,  173  111.,  291 ;  Landgraf  v.  Kuh,  188  III, 
484;  Joliet  Ry.  Co.  v.  McPherson,  193  111.,  629;  C.  C.  Ry. 
Co.  V.  Martensen,  198  111.,  511;  Woodman  v.  Ill  T.  &  S. 
Bk.,  211  111.,  578. 

From  a  careful  examination  of  this  record  we  are  con- 
vinced that  there  is  evidence  therein  of  negligence  on  the  part 
of  the  defendant  and  of  due  care  for  his  personal  safety  upon 
the  part  of  the  plaintiff's  intestate,  which  should  have  been 
submitted  to  the  jury  under  proper  instructions.  It  follows 
that  the  action  of  the  court  in  directing  the  jury  to  find  the 
defendant  not  guilty  was  reversible  error. 

We  therefore  reverse  the  judgment  of  the  Circuit  Court 
and  remand  the  cause. 

Reversed  and  remanded. 


Carter  H.  Harrison,  et  al.,  v.  The  People  of  the  State 
of  Illinois,  ex  rel.  Henry  Baben. 

Gen.  No.  11^80. 

1.  Dram-shop  license — when  mayor  without  discretion  to  refuse 
to  grant.  Where  the  applicant  for  a  dram-shop  license  has  com- 
plied with  all  the  laws  and  ordinances  pertaining  to  the  granting  of 
a  dram-shop  license,  the  mayor  is  divested  of  any  discretion  to 
refuse  such  license,  and  refusing,  may  be  compelled  by  mandamus 
to  grant  the  same. 

2.  Dram-shop  license — what  not  ground  for  refusal  to  grant. 
The  fact  that  the  proposed  dram-shop  was  to  be  located  immediately 
next  to  the  grounds  of  one  of  the  public  schools  of  the  city  is  not 
ground  for  the  refusal  to  grant  a  dram-shop  license  where  the  ap* 
plicant  has  complied  with  all  other  requirements. 

Mandamus  proceeding.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Elbridge  Hanecy,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1904.  Affirmed.  Opinion  filed 
December  4,  1905. 
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Statement  by  the  Court.  The  relator  filed  a  bill  against 
appellants  praying  for  a  writ  of  mandamus  compelling  them 
to  issue  to  him  a  license  to  keep  a  dram-shop  at  Xo.  345  East 
Division  street  in  the  city  of  Chicago.  He  alleged  that  he 
was  a  resident  of  said  city,  a  person  of  good  character  and 
repute,  and  the  lessee  of  said  premises ;  that  he  had  complied 
with  all  the  ordinances  of  the  city  of  Chicago  and  with  ^all 
the  laws  of  the  State  of  Illinois  relating  to  dram-shops,  had 
fitted  up  said  premises  with  saloon  fixtures,  and  had  paid  to 
said  city  the  first  period  license  fee,  but  that  appellants  re- 
fused and  do  still  refuse  to  grant  to  him  the  necessary  saloon 
license  to  carry  on  the  business  of  a  dram-shop  on  said 
premises. 

Appellants  in  their  answer  to  said  petition,  among  other 
things,  say:  "That  the  ordinances  of  the  city  of  Chicago 
give  to  the  mayor  of  said  city  the  power  to  issue  licenses  to 
keep  dram-shops  in  said  city,  but  they  aver  that  the  said  ordi- 
nances do  not  make  it  the  duty  of  the  said  mayor  to  grant 
such  license  to  every  applicant  therefor,  and  they  aver  the 
fact  to  be  that  it  is  within  the  power  of  the  said  mayor  to 
deny  an  application  for  a  license  to  keep  a  dram-shop  when 
the  place  selected  for  such  dram-shop  is  not  a  proper  place 
for  such  a  business  to  be  conducted,  and  they  aver  the  fact 
to  be  that  the  premises  described  in  said  petition  are  adjacent 
to  a  public  school,  attended  by  a  very  large  number  of  child- 
ren, and  that  it  is  not  a  proi>er  place  in  which  to  conduct  a 
dram-shop,  and  they  further  aver  that  persons  engaged  in 
mercantile  pursuits  in  that  vicinity  have  protested  against 
the  establishment  of  a  dram-shop  in  said  premises,  and  the 
said  mayor,  believing  that  in  so  doing  he  was  conserving 
the  best  interests  of  the  people,  has  refused,  and  still  does 
refuse,  to  grant  a  license  to  keep  a  dram-shop  on  said 
premises." 

The  cause  was  submitted  to  the  court  for  trial  upon  the  fol- 
lowing agreed  statement  of  facts: 

"It  was  admitted  by  the  parties  that  the  only  ordinance 
of  the  city  of  Chicago  regulating  the  matter  of  granting  li- 
censes to  keep  dram-shops  is  as  follows : 
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*1175.  The  mayor  of  the  city  of  Chicago  shall,  from  time 
to  time,  grant  licenses  for  the  keeping  of  dram-shops  within 
the  city  of  Chicago  to  persons  who  shall  apply  to  him  in 
writing  therefor,  and  shall  furnish  evidence  satisfying  him  of 
their  good  character.  Each  applicant  shall  execute  to  the  city 
of  Chicago  a  bond,  with  at  least  two  sureties,  to  be  approved 
by  the  city  clerk  or  city  collector,  in  the  sum  of  five  hundred 
dollars,  conditioned  that  the  applicant  shall  faithfully  ob- 
serve and  keep  all  ordinances  in  force  at  the  time  of  the  ap- 
plication or  tliereafter  to  be  passed  during  the  period  of  the 
license  applied  for,  and  will  keep  closed  on  Sundays  all  doors 
opening  out  upon  any  street  from  the  bar  room  where  such 
dram-shop  is  to  be  kept,  and  that  all  windows  opening  upon 
any  street  from  such  bar  or  room  shall,  on  Sundays,  except 
between  the  hours  of  one  o'clock  A.  M.  and  five  o'clock  A.  M., 
be  provided  with  blinds,  shutters  or  curtains,  so  as  to  obstruct 
the  view  from  such  street  into  such  room.  Nor  shall  any 
windows  be  painted  or  covered  in  any  mann/er  so  as  to  ob- 
struct the  view  from  such  street  into  such  room.  Ko  ap- 
plication for  a  license  shall  be  considered  until  such  bond 
shall  have  been  filed.' 

It  is  admitted  that  the  petitioner  made  his  application  for 
a  liccnise  to  keep  a  dram-shop  at  the  place  in  question,  and 
that  in  so  doing  he  did  everything  required  of  him  by  the 
laws  or  ordinances;  that  no  question  was  or  is  made  of  the 
sufficiency  of  the  bonds  tendered  by  petitioner,  or  of  his 
good  character,  and  that  his  application  was  refused  solely 
because  the  place  w^here  he  proposed  to  keep  his  dram-shop 
.  is  immediately  next  to  the  grounds  of  the  LjTuan  Trumbull 
School,  one  of  the  public  schools  of  the  city,  the  mayor  being 
of  opinion  that  he  has  a  right  to  refuse  a  license  when,  in  his 
judgment,  the  place  in  which  it  is  proposed  to  keep  a  dram- 
shop is  one  where  a  dram-shop  will  be  a  detriment  and  an 
injury  to  the  neighborhood  and  offensive  to  the  best  interests 
of  society. 

It  is  further  admitted  that  the  south  school  building  has 
not  been  used  regularly  in  the  past  two  years,  that  it  has 
not  been  used  but  two  or  three  times,  though  it  is  ready  for 
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use;  some  of  the  rooms  of  the  north  school  building  are  not 
used,  as  there  are  not  enough  scholars  to  require  the  use  of 
the  whole  building;  that  the  property  is  held  for  school  pur- 
poses and  intended  for  use  as  a  school,  and  that  the  location 
of  the  proposed  saloon  with  reference  to  the  school,  and  the 
surroundings,  are  truthfully  set  out  in  a  plat  shown  in  the 
abstract." 

The  plat  shows  that  the  school  grounds  are  situate  on  the 
northeast  corner  of  Division  and  Sedgwick  streets,  having  a 
frontage  of  184  feet  upon  the  former  and  of  225  on  the 
latter  street.  Near  the  center  of  these  grounds  are  two 
school  buildings.  The  lot  known  as  345  Division  street  ad- 
joins the  school  grounds  upon  the  east.  The  rear  of  this  lot 
is  55  7-12  feet  from  the  east  wall  of  the  south  school  build- 
ing, and  the  rear  of  the  saloon  building  is  200  feet  from  the 
southeast  comer  of  the  north  school  building.  From  the 
front  of  the  saloon  to  the  gate  leading  into  the  school  grounds 
on  Division  street  the  distance  is  38  7-12  feet.  There  are 
six  other  saloons  and  a  theatre  in  the  immediate  vicinity  of 
these  school  grounds. 

The  judgment  of  the  court  awarded  a  writ  of  mandamus 
requiring  appellants  to  issue  to  the  relator  a  license  to  keep 
a  dram-shop  on  said  premises. 

William  D.  Barge,  for  appellants;  Edgab  Bboksox 
ToLMAN,  Corporation  Counsel,  of  counsel. 

O'DoNifELL  &  CoGHLAN,  for  appellee. 

Mb.  Justice  Ball  delivered  the  opinion  of  the  court. 

The  right  to  sell  intoxicating  liquors  by  retail  is  not  a 
natural  nor  a  constitutional  right.  Where  such  right  h 
given  by  statute  the  provisions  of  the  act  must  be  strictly 
followed  or  it  cannot  be  exercised.  People  v.  Cregier,  138 
111.,  401,  418. 

In  order  to  succeed,  a  party  litigant,  who  prays  for  the 
issuance  of  a  writ  of  mandamus,  must  set  forth  and  establish 
a  clear  right  to  the  relief  demanded.  Every  material  fac  t 
necessary  to  show  that  the  defendant  is  under  a  legal  obliga- 
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tion  to  perform  the  act  sought  to  be  enforced  must  be  al- 
leged and  proved.  If  the  duty  be  not  absolute  and  the  de- 
fendant has  a  discretion  in  the  granting  or  in  the  refusing 
of  the  privilege  sought,  mandamus  will  not  lie.  But  if  the 
applicant  has  complied  with  the  laws  and  the  ordinances 
governing  the  matter  in  controversy,  the  officer  charged  with 
the  duty  of  extending  the  privilege  becomes  a  mere  minis- 
terial agent  and  has  no  discretion  in  the  premises.  In  such 
case,  if  he  refuse  to  grant  the  privilege,  mandamiLS  is  the 
proper  remedy  to  compel  him  to  perform  his  duty.  People 
v.  Fletcher,  2  Scam.,  482;  C,  B,  &  Q.  Ey.  v.  Wilson,  17 
III,  129;  People  v.  Hatch,  33  III,  9;  East  St.  Louis  v. 
Wider,  46  III,  351;  People  v.  C.  &  A.  Ry.  Co.,  55  HI, 
95;  Commissioners  v.  People,  60  III,  339;  County  of  St. 
Clair  V.  People,  85  III,  400;  People  v.  Davis,  93  III,  134; 
People  V.  Crotty,  93  III,  186;  People  v.  Johnson,  100  III, 
543;  Bd.  of  Supervisors  v.  People,  110  III,  511;  People 
V.  Bd.  of  Supervisors,  125  III,  334;  Brokaw  v.  Commis- 
sioners, 130  III,  483;  People  v.  Hastings,  6  III  App.,  179. 

In  People  v.  Fletcher,  supra,  Eisk  petitioned  the  Su- 
preme Court  for  a  writ  of  mandamus  directed  to  Fletcher, 
clerk  of  the  Kane  County  Circuit  Court,  commanding  him 
to  receive  and  file  Eisk's  bond  as  sheriff-elect  and  to  ad- 
minister to  Eisk  the  oaths  of  oflSce.  The  court  granted  the 
writ,  saying:  "We  are  of  the  opinion  that  the  filing  of 
the  bond  of  the  sheriff  and  administering  the  oaths  of  office 
is  merely  a  ministerial  duty.  The  clerk  had  no  right  to 
take  upon  himself  to  judge  as  to  the  qualifications  of  the 
sheriff,  or  to  determine  what  will  be  the  effect  of  his  per- 
forming his  duty.  He  must  perform  what  the  statute  has 
required  of  him,  without  regard  to  consequences." 

In  C,  B.  &  Q.  Ey.  Co.  v.  Wilson,  supra,  appellant  be- 
ing authorized  by  its  charter  to  construct  and  to  operate  a 
railroad,  applied  to  appellee  as  circuit  judge  for  the  ap- 
pointment of  commissioners  to  condemn  lands.  He  denied 
the  application.  Upon  appeal  the  Supreme  Court  awarded 
a  peremptory  mandamus,  saying,  among  other  things: 
'*Here   the   act   to  be   performed   by   the  circuit  judge   is 
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strictly  of  a  ministerial  character,  and  it  was  so  determined 
by  this  court  in  the  case  of  th0  Illinois  Central  Railroad 
Company  v.  Eucker,  14  111.,  153,  where  a  mandamus  in 
precisely  such  a  case  was  awarded  by  this  court.  When  such 
a  case  is  made  as  is  required  by  the  statute,  the  judge  has 
no  discretion  whether  he  will  appoint  commissioners  or  not. 
It  is  his  imperative  duty  to  do  so.  Necessarily  he  must 
look  to  see  whether  such  a  case  is  presented  as  authorizes 
and  requires  him  to  act>  and  such,  is  the  case  with  every  of- 
ficer who  is  called  upon  to  discharge  a  ministerial  duty." 
C,  B.  &  Q.  Ry.  Co.  v.  Wilson,  17  111.,  128-9.  See,  also. 
People  v.  Hastings,  6  111.  App.,  436;  Hickey  v.  C.  &  W. 
Ry,  Co.,  6  111.  App.,  172;  Foss  v.  Chicago,  56  111.,  354; 
Bibel  v.  People,  67  111.,  172. 

To  sustain  the  action  of  the  mayor  in  this  regard  appel- 
lants cite  many  cases  from  the  reports  in  other  States. 
(among  which  are  Haggart  v.  Stehlin,  137  Ind.  43;  Leig- 
ton  V.  Maury,  76  Va.  865;  Sherlock  v.  Stuart,  06  Mich., 
193 ;  Muller  v.  Com'rs,  89  N.  C,  171 ;  State  v.  Cheyenne, 
40  L.  R.  A.  710;  Perry  v.  Salt  Lake,  7  Utah,  143),  and 
one  ca^e  in  this  court  (Swift  v.  People,  63  111.  App.,  455). 
The  case  from  sister  States,  though  persuasive,  cannot  be 
followed,  nor  can  we  follow  the  law  as  laid  down  in  the 
Swift  case,  supra,  for  the  reasons  hereinafter  given. 

Under  the  admitted  facts  of  this  case  the  pivotal  ques- 
tion is:  had  the  mayor  of  the  city  of  Chicago  any  discre- 
tion to  refuse  to  issue  the  license  demanded  by  the  relator? 

By  chapter  24,  R.  S.,  Hurd  1903,  the  subject  of  the 
licensing  of  dram-shops,  within  its  corporate  limits,  is  dele- 
gated to  the  city  of  Chicago.  In  pursuance  of  that  power 
the  common  council  passed  an  ordinance  governing  this  sub- 
ject. This  ordinance  states  that  the  "mayor  of  the  city  of 
Chicago  shall  from  time  to  time  grant  licenses  for  the  keei> 
ing  of  dram-shops  within  the  city  of  Chicago  to  persons 
who  shall  apply  to  him  in  writing  therefor."  It  also  pro- 
vides that  the  party  applying  for  such  a  license  shall  furnish 
evidence  satisfactory  to  the  mayor  of  his  good  character; 
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and  sets  out  what  other  steps  the  applicant  must  take  in 
order  to  put  himself  in  position  to  demand  the  same. 

It  is  admitted  that  in  making  his  application  the  relator 
did  everything  required  of  him  by  the  laws  and  ordinances ; 
that  no  question  was  or  is  made  as  to  the  suflSciency  of  the 
bonds  tendered  by  him,  or  as  to  his  good  character ;  and  that 
his  application  was  refused  solely  because  the  place  where 
he  proposed  to  keep  his  dram-shop  is  immediately  next  to  the 
grounds  of  one  of  the  public  schools  of  the  city. 

We  are  of  the  opinion  that  under  the  decisions  of  our 
Supreme  Court  upon  the  admitted  facts  of  this  case,  the 
mayor  had  no  discretion  to  refuse  to  issue  the  license  as 
demanded.  The  Legislature  has  delegated  to  the  city  of 
Chicago  the  power  to  control  the  keeping  of  dram-shops 
within  its  limits.  The  city  by  ordinance  has  exercised  that 
power.  The  ordinance  fully  determines  to  whom  and  under 
what  circumstances  licenses  shall  be  granted  and  leaves  to 
the  mayor  no  discretion  as  to  the  location  of  the  proposed 
saloon.  When  the  applicant  has  complied  with  the  laws  and 
ordinances,  and  the  mayor  is  satisfied  that  he  is  a  man  of 
good  character  and  the  bonds  he  tenders  are  suflBcient,  the 
mayor  becomes  a  mere  ministerial  officer,  and  it  is  his  duty 
to  issue  the  license  upon  proper  request 

Our  government  is  one  of  law.  Our  rights  and  our  liber- 
ties are  conserved  by  general  rules  acting  upon  each  and  all 
alike.  All  laws  and  ordinances  must  be  general  in  their 
operation,  and  must  grant  equal  rights  to  every  inhabitant 
of  the  State  or  city.  Privileges  thus  granted  must  be  ex- 
tended to  every  one  upon  the  same  terms,  conditions  and  re- 
strictions. Chicago  v.  Rumpff,  45  IlL,  90;  Millett  v.  Peo- 
ple, 117  111.,  294;  McGregor  v.  Village  of  Lovington,  48 
III.  App.,  208 ;  Swigert  v.  People,  50  111.  App.,  187. 

Where  the  Supreme  Court  has  declared  what  the  law  is 
upon  any  point,  it  is  our  duty  to  follow  that  decision  in  like 
cases.     Field  v.  People,  2  Scam.,  79. 

In  Zanone  v.  Mound  City,  103  IlL,  652,  the  question 
here  at  issue  came  up  to  the  Supreme  Court  upon  demurrer 
to  a  petition  for  a  writ  of  mandamus  against  the  municipal 
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authoritieis  of  Mound  City  to  compel  them  to  issue  to  the 
relator  a  license  to  keep  a  dram-shop  within  the  corporate 
limits  of  the  city.  The  petition  alleged  full  compliance  by 
the  relator  with  all  the  conditions  and  requirements  of  the 
city  ordinance  providing  for  the  issue  of  licenses  to  keep 
dram-shops  within  the  city,  and  averred  that  he  was  in  every 
respect  a  suitable  person  to  be  licensed  to  carry  on  such 
business,  and  had  tendered  the  license  fees  fixed  by  the  or- 
dinance and  a  good  and  sufficient  bond  as  required  by  the 
act,  and  yet  the  respondents  had  refused  to  issue  such 
license,  and  this  without  excuse,  justification  or  explana- 
tion. All  these  things  were  admitted  by  the  demurrer. 
The  writ  was  ordered  to  be  issued.  That  case  and  the  one 
at  bar  are  on  all  fours,  except  in  one  particular,  namely,  that 
here  the  defendants  say  that  the  mayor  refused  to  issue  the 
license  because  the  place  where  appellee  proposed  to  keep 
his  dram-shop  is  immediately  next  the  grounds  of  one  of  the 
public  schools  of  the  city.  This  difference  is  immaterial, 
for  the  reason  that  the  ordinance  of  the  city  of  Chicago  con- 
cerning dram-shops  does  not  refer  to  the  place  where  the 
dram-shop  shall  be  situate,  other  than  to  say  that  it  must  be 
within  the  city  limits,  nor  does  it  confer  upon  the  mayor 
any  power  to  determine  that  the  place  selected  is  a  suitable 
place  for  the  location  of  a  dram-shop.  The  Supreme  Court, 
among  other  things,  said:  *'*  *  *  Such  ordinances 
must  be  general  in  their  character,  and  operate  equally  upon 
all  persons  within  the  municipality  of  the  class  to  which  the 
ordinance  relates.  .*  *  *  Whether  a  license  be  that  of 
a  merchant,  a  peddler,  or  a  keeper  of  a  dram-shop,  it  confers 
a  privilege  upon  the  citizen  for  which  tlie  law  requires  a 
fixed  compensation  to  be  paid,  and  the  privilege  must  be 
open  alike  to  all  citizens  of  the  municipality  in  and  on  like 
conditions.  *  *  *  The  case  of  East  St.  Louis  v.  Wider, 
46  111.,  351,  decides,  expressly,  that  mandamus  is  the  proper 
remedy  where  an  applicant  has  brought  himself  within  the 
provisions  of  such'  an  ordinance,  and  the  municipal  author- 
ities refuse  the  license.  *  *  *  The  doctrine  that  any 
one  who  has  brought  himself  within  the  requirements  rogu- 
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lating  the  licensing  power  may  compel,  by  mandamus,  the 
corporate  authorities  to  grant  him  a  license  where  it  is  re- 
fused through  mere  caprice,  is  recognized,  either  expressly 
or  by  necessary  implication,  in  all  the  cases  bearing  upon  this 
subject  to  which  our  attention  has  been  called.  *  *  * 
Equality  before  the  law  is  a  fundamental  principle  of  our 
institutions,  and  no  reason  is  perceived  why  applicants  for 
license  to  keep  a  dram-shop,  who  are  suitable  persons  to  be 
licensed,  should  stand  "on  an  equality  before  the  law. 
*  *  *  Being  of  the  opinion  that  the  record  shows  a  clear 
right  in  the  relator,  the  peremptory  writ  sought  by  the  peti- 
tion is  ordered  to  be  issued."  It  is  true  that  two  of  the 
seven  judges  dissented  from  this  opinion,  and  one  of  them 
refused  to  concur  therein,  but  that  opinion  stands  as  the 
judgment  of  our  Supreme  Court  upon  the  question  at  bar. 

If  the  citizens  of  Chicago  desire  to  prevent  the  licensing 
of  dram-shops  to  be  kept  in  the  immediate  vicinity  of 
schools,  or  of  churches,  or  in  strictly  residence  neighbor- 
hoods, they  must  prevail  upon  the  common  council  to  pass 
an  amendment  to  the  present  ordinance,  \vhich  amendment 
shall  give  to  the  mayor  a  discretion  as  to  the  place  where  a 
dram-shop  may  be  located. 

It  follow^s  from  what  has  been  said  that  the  refusal  of 
the  mayor  to  issue  this  license  was  an  act  beyond  his  power, 
And  therefore  the  judgment  of  the  trial  court  must  be  and 
it  is  affirmed. 

Affirmed. 


€lcera  &  ProTiso  Street  Railway  Company  t.  Allen  T. 
Hughes,  by  next  friend. 

Gen.  No.  12424. 

1.  Verdict — when  set  aside  as  against  preponderance  of  evidence. 
Where  the  AppeUate  Court  from  a  careful  examination  of  all  the 
testimony  Is  convinced  that  the  verdict  is  clearly  and  manifestly 
against  the  weight  of  the  evidence,  it  will  set  aside  such  verdict 
.and  reverse  the  judgment. 
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2.  Peremptoby  instruction — when  denial  of  motion  for,  proper, 
notfoiihstanding  verdict  if  rendered  against  the  party  making 
such  motion  would  he  against  the  preponderance  of  the  evidence. 
The  denial  of  a  motion  for  a  peremptory  instruction  is  proper  not- 
withstanding a  verdict  if  rendered  would  be  against  the  preponder- 
ance of  the  evidence  and  would  therefore  have  to  be  set  aside  upon 
a  motion  by  the  party  so  asking  for  a  peremptory  instruction. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Su- 
perior Court  of  Cook  County;  the  Hon.  Arthur  H.  Chetlain, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1904. 
Reversed  and  remanded.    Opinion  filed  December  4,  1905. 

John  A.  Rose,  Albert  M.  Cfibss,  and  Henry  W. 
Brant,  for  appellant;  W.  W.  Gurley,  of  counsel. 

John  F.  Waters  and  C.  Helmer  Johnson,  for  appellee. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

Appellant  operated  a  single  track  electric  street  railway 
in  St.  Charles  avenue,  an  east  and  west  highway  in  the  vil- 
lage of  Maywood,  Illinois.  This  track  when  it  reaches  IDth 
avenue,  a  north  and  south  paved  street  in  the  same  village, 
turns  by  a  curve  to  the  south  until  it  unites  with  and  ends 
in  a  single  track,  also  operated  by  appellant,  lying  in  the 
last  named  avenue.  A  car  going  west  in  St.  Charles  ave- 
nue is  run  around  the  curve  and  is  stopped  when  it  has 
cleared  the  curve  and  is  wholly  on  the  19th  avenue  track. 
The  power  is  then  reversed  and  the  car  is  run  north  two 
short  blocks  to  a  depot  which  is  the  end  of  the  line.  The 
power  is  then  again  reversed,  and  the  car  proceeds  south 
along  a  straight  track,  crossing  the  curve  at  St.  Charles  ave- 
nue, to  Madison  street,  where  it  turns  east  and  goes  on  into 
the  city  of  Chicago.  The  west  wheels  of  the  south-bound 
car  do  not  touch  either  rail  of  the  curve,  but  its  east  wheels 
cross  both  of  said  rails.  It  is  the  custom  of  the  motorman 
going  south  to  slow  down  to  one-half  speed  in  approaching 
and  in  passing  over  this  curve. 

The  plaintiff  below  recovered  a  judgment  for  $4,500 
against  appellant  for  injuries  he  sustained  at  this  curve  May 
19,  1898,  by  reason  of  the  alleged  •negligence  of  appellant, 
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the  defendant  below,  while  the  plaintiff,  as  it  is  alleged,  was 
a  passenger  upon  one  of  the  defendant's  south-bound  cars. 
At  the  time  of  the  accident  the  plaintiff  was  eight  years  old 
and  small  of  his  age,  but  was  a  bright,  active  boy.  It  ap- 
pears that  the  boy  and  his  grandmother  took  an  east-bound 
car  at  15th  avenue  and  St.  Charles  avenue  and  rode  west  to 
19  th  avenue  and  from  there  north  to  the  end  of  the  line- 
The  grandmother  was  on  her  way  to  her  home  in  the  city 
of  Chicago,  and  it  is  claimed  that  the  boy  was  going  vvdth 
her  to  stay  over  night.  The  car  was  an  open  one,  having^ 
a  foot-board  on  each  side,  a  center  aisle,  and  short  seats  fac- 
ing each  other  on  each  side  of  the  aisle. 

The  grandmother,  a  woman  aged  78  years,  testified  that 
she  took  a  seat  on  the  north  side  of  the  car  and  the  boy  sat 
in  front  of  her;  that  the  car  passed  west  and  north  to  the 
depot,  and  then  started  south ;  that  she  sat  facing  south  with 
the  boy  sitting  opposite  her,  his  feet  not  reaching  to  the 
floor;  that  when  the  car  reached  this  intersection  or  curve, 
"it  gave  a  sudden  .jerk,  whatever  was  the  cause  of  the  jerk 
I  can't  tell  you,  because  I  would  not  tell  a  story.  When 
the  car  gave  this  jerk  it  was  given  so  quick  I  can't  tell  you 
what  happened  to  the  boy.  He  fell  just  like  he  flew.  The- 
jerk  threw  him  out.  That  is  my  opinion  about  it ; ''  that 
the  "car  was  going  straight  south  when  this  jerk  came,  and 
it  picked  him  up  and  threw  him  out  from  the  end  of  the 
seat  into  the  street  just  like  he  flew.  The  first  thing  he 
struck  after  he  left  the  seat  was  the  street.  He  did  not  fall 
down  on  the  floor  of  the  car ;  it  simply  lifted  him  up  out  of 
the  seat  and  landed  him  into  the  street;"  that  a  man  (the 
witness  Twining)  said  he  would  take  the  boy  home,  and,  as 
the  two  walked  away,  she  went  on  in  the  car;  that  the  boy 
had  never  before  gone  to  her  home  except  when  accom- 
panied by  either  his  father  or  his  mother;  and  that  twice- 
before  the  boy  had  gone  with  her  to  the  end  of  the  road — 
"He  would  simply  ride  up  to  the  depot  and  get  off  and  stay 
off  and  would  go  home." 

The  boy  testifies  that  he  got  on  the  car  with  his  grand- 
mother at  15th  avenue  and  sat  opposite  to  her  in  the  center 
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■of  the  seat,  not  holding  to  either  end  of  the  seat,  and  that 
he  did  not  change  his  position  until  he  was  thrown  off  the 
car.  That  the  car  left  the  station  and  proceeded  south,  and 
**As  they  went  to  go  over  the  switch  I  went  off.  When  the 
<;ar  jerked  I  fell  off  and  hit  the  ground  and  slid  a  little  ways. 
The  car  at  that  time  was  going  about  the  ordinary  rate  of 
«peed."  That  he  was  thrown  off  right  at  the  switch.  That 
Avhen  the  car  reached  the  switch  it  suddenly  started  up. 
''^It  was  both  the  sudden  starting  and  the  wheel  going  over 
the  switch  that  threw  me  off.  The  wheel  on  the  west  side 
of  the  car  don't  go  over  the  switch  because  there  is  no 
switch  there.  The  car  started  forward  with  a  jerk  and  then 
it  kind  of  bumped,  the  whole  car  bumped.  It  did  not  throw 
my  grandmother  out.  It  did  not  throw  me  over  against  her. 
The  first  thing  I  struck  was  the  pavement.  Like  a  boy 
would  throw  a  ball,  I  bounded  out  of  the  seat  in  a  north- 
westerly direction  and  landed  on  the  pavement, — I  fell  out 
of  the  west  side.  *  *  *  I  never  stood  on  the  foot-board 
at  all." 

W.  L.  Twining,  a  witness  called  by  defendant,  testified 
that  he  had  charge  of  the  oflice  of  the  Proviso  Land  Asso- 
ciation, which  office  stood  on  the  northwest  corner  of  St. 
Charles  and  19th  avenues.  That  at  the  time  of  the  accident 
he  was  standing  at  the  water  fountain  near  the  office,  about 
20  feet  from  the  roadway  looking  north  at  the  coming  car. 
That  "At  a  point  about  200  feet  from  St.  Charles  avenue, 
on  the  west  side  of  the  car,  hanging  to  the  side  rails,  that 
is,  the  uprights  of  the  car,  was  this  boy,  and  every  few  feet 
he  would  hang  on  that  way  and  put  his  foot  dowTi  to  see 
how  fast  the  car  was  going,  as  though  he  was  going  to  get 
off,  and  run  a  little  ways  and  jump  on  again.  He  continued 
-doing  so  until  he  got  to  the  line  of  the  south  sidewalk  of 
St.  Charles  avenue,  when  he  jumped  off  the  car  backwards, 
rolled  over  nearly  to  the  sidewalk — rolled  over  about  twice, 
I  should  judge,  and  began  to  scream.  I  promptly  ran  out, 
picked  the  boy  up,  and  asked  him  if  he  was  hurt."  That 
witness  first  carried  the  boy  into  the  office  and  then  led  him 
home.     That  the  car  "was  running  at  a  fair  rate  of  speed 
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until  it  got  within  the  width  of  the  street  from  the  switch^ 
when  it  slacked  up  to  cross  the  switch,  and  when  the  boy 
jumped,  off  the  car  was  going  at  a  very  slow  rate  of  speed* 
*  *  *  I  didn't  notice  that  there  was  a  sudden  starting 
and  jerking  of  the  car  at  the  time  the  boy  stepped  off  or  fell 
off.  I  had  seen  this  boy  about  these  cars  before  this  time 
numberless  times.  I  have  sent  him  home  a  good  many  times 
for  jumping  on  the  cars,  and  spanked  him  once  for  jumping 
and  riding  on  the  cars — flipping  cars  at  that  corner  and  rid- 
ing down  to  the  depot  and  back."  That  at  the  time  of  the 
trial  the  witness  was  manager  of  the  Proviso  Land  Associa- 
tion and  had  about  150  men  working  under  him. 

Thomas  G.  Rhodes,  a  travelling  salesman  and  a  passen- 
ger on  this  car,  testified:  "This  boy  that  fell  off  the  car 
at  the  end  of  the  line  was  on  the  car  and  on  the  railing, 
that  is,  on  the  foot-board  of  the  car,  talking  to  an  old  lady 
there.  An  old  lady  was  sitting  in  one  of  the  seats  and  the 
boy  was  on  the  outside  rail  hanging  on  the  outside  rail — 
that  is,  the  little  railing  of  the  seat,  and  talking  to  the  old 
lady.  As  the  car  came  down  to  St.  Charles  road  they 
slacked  up  to  cross  over  on  that  crossing.  I  did  not  see 
the  boy  as  he  stepped  off  the  car.  When  I  next  noticed 
him  after  he  was  off  the  car  he  was  right  on  the  ground 
alongside  the  car.  There  was  nothing  unusual  about  the 
movements  of  the  car  as  it  came  down  the  street  to  the  south 
side  of  St.  Charles  street.  There  was  nothing  in  the  car 
that  jarred  or  shook  me  out  of  the  scat.  I  noticed  the  boy 
all  the  way  down.  *  *  *  lie  was  standing  right  on  the 
board  at  the  end  of  the  seat.  I  didn't  notice  him  inside  the 
car." 

The  affidavit  of  C.  I.  Barker,  an  agent  of  the  defend- 
ant, was  read,  to  the  effect  that  if  W.  G.  James,  who  was 
conductor  on  the  car  at  the  time  and  place  of  the  alleged  ac- 
cident, were  present,  he  would  testify  that  "As  his  car  was 
going  south  on  19th  street  he  noticed  the  plaintiff  standing 
on  the  foot-board  of  the  car  near  an  aged  lady ;  that  he  was 
not  seated  in  a  seat  in  the  car  at  the  time  of  the  accident 
or  at  any  time  shortly  prior  thereto,  but  was  standing  on  the 
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foot-board;  that  when  the  ear  reaehed  a  point  near  St. 
Charles  street  the  plaintiff  jumped  from  the  moving  car  to 
the  ground  and  fell  and  hurt  himself ;  that  at  the  time  he 
jumped  from  the, car  said  car  was  going  at  a  slow  rate  of 
sx)eod  and  was  running  smoothly ;  that  there  was  no  sudden 
jerking  of  the  car  as  the  same  passed  over  the  switch  at  the 
intersection  of  IGth  street  and  19th  street,  and  that  said 
plaintiff  was  not  thrown  out  of  the  car,  but  jumped  from  the 
foot-board  to  the  ground  while  the  car  was  in  motion;  that 
plaintiff  had  not  paid  his  fare  as  a  passenger  and  had  not 
taken  his  seat  within  the  car  as  a  passenger." 

H.  B.  Sherman,  the  motorman  on  the  car,  testified:  "I 
noticed  the  boy  while  the  car  was  standing  at  the  depot,  and 
he  was  around  the  car,  on  the  running-board  and  oji  the 
car.  I  didn't  notice  him  after  the  car  started  south.  As 
the  car  came  down  to  St.  Charles  street  and  crossed  the 
switch  it  was  running  four  or  five  miles  an  hour.  There 
was  no  jerking.  *  *  ■  *  i  didn't  see  him  fall.  The  last 
I  noticed  of  him  was  just  about  the  time  the  car  started. 
*  *  *  I  couldn't  say  how  many  times  I  have  seen  the 
boy  around  the  depot  and  along  the  tracks  there  before  the 
accident.  I  have  seen  him  several  times.  *  *  *  "We 
always  slow  down  at  that  switch  when  we  are  going  south 
so  as  to  go  over  the  switch  slow.  I  couldn't  say  that  it  was 
rougher  there  than  it  is  on  a  smooth  track.  It  is  always 
the  company's  rule  to  slow  up  going  over  a  switch.  There 
is  a  little  unevenness  of  course  in  any  switch.  I  suppose 
there  was  at  this  time." 

Dr.  W.  F.  Scott,  a  witness  for  the  plaintiff,  testified  that 
he  was  called  to  care  for  the  plaintiff,  and  he  went  on  to  de- 
scribe the  injury  to  the  boy's  left  arm  and  his  treatment  of 
the  same.  Dr.  Scott  was  afterwards  called  by  the  defend- 
ant, and  then  testified:  "During  the  time  I  treated  this 
bov  I  had  some  conversation  with  him.  He  told  me  how 
this  accident  happened.  He  said  he  got  on  the  street  car 
to  ride  a  piece  with  his  mother,  with  his  grandmother;  that 
she  was  going  away  on  the  car,  and  that  he  intended  to 
jump  off,  which  he  said  he  did,  and  that  was  the  way  he  had 
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broken  his  arm;  that  he  fell  in  jumping  from  the  car.  -That 
was  during  the  time  I  treated  him."  On  cross-examination 
the  witness  admitted  that  his  bill  had  not  been  paid,  and 
that  he  felt  he  had  not  been  treated  right  about  it  by  plain- 
tiff's father.  He  further  said:  "I  am  not  the  doctor  for 
the  defendant  company  and  never  was.  *  *  *  I  don't 
remember  how  long  this  conversation  was  after  the  accident. 
I  think  it  was  during  the  first  examination,  because  we  us- 
ually try  to  get  at  the  exact  manner  that  the  patient  falls,  as 
it  gives  US  some  idea  of  the  kind  of  injury  that  we  may  ex- 
pect.    I  don't  remember  exactly  when  it  occurred.'^ 

The  control  of  an  appellate  tribunal  over  a  verdict  which 
is  manifestly  against  the  weight  of  the  evidence  is  uti- 
doubted.  This  rule  was  announced  in  Lowry  v.  Orr,  1 
Gilm.,  70,  and  was  followed  by  our  Supreme  Court  so  long 
as  it  passed  upon  the  facts  of  cases  coming  before  it.  See 
Chase  v.  Debolt,  2  Gilm.,  371 ;  Koester  v.  Esslinger,  44  111., 
476;  I.  C.  Ry.  Co.  v.  Alexander,  46  111.,  605;  Ilaycraft  v. 
Davis,  49  III,  455 ;  C.  E.  I.  &  P.  Ry.  Co.  v.  Gregory,  58 
111.,  272 ;  Peaslee  v.  Glass,  61  111.,  94 ;  Lincoln  v.  Stowell, 
62  III,  84;  C.  B.  &  Q.  Ry.  Co.  v.  Stumps,  69  111.,  409; 
Reynolds  v.  Lambert,  69  111.  495. 

The  Supreme  Court  since  the  organization  of  this  court 
has  further  declared  that  it  is  the  duty  of  this  court  to  con- 
sider the  testimony  in  the  case,  and  if  we  find  that  the  ver- 
dict and  judgment  are  not  supported  by  it,  or  are  clearly 
against  the  weight  of  the  evidence,  it  is  then  our  duty  to 
set  aside  such  verdict  and  to  reverse  such  judgment,  and 
that  a  performance  of  this  duty  is  absolutely  essential  for 
the  preservation  of  the  rights  of  citizens  and  property  own- 
ers in  all  those  classes  of  cases  where  the  judgments  of  this 
court  are  final  and  conclusive  upon  all  questions  of  fact. 
C.  &  A.  Ry.  Co.  V.  Heinrich,  157  III,  388 ;  C.  &  E.  Ry.  Co. 
v.  Meech,  163  111.,  308 ;  Gall  v.  Beckstein,  173  111.,  189. 

This  court  has  applied  the  same  rule  in  many  cases,  among 
which  are:  Dinet  v.  Reilly,  2  111.  App.,  316;  Bernstein 
V.  Patterson,  33  111.  App.,  152;  C.  C.  Ry.  Co.  v.  Delcourt, 
33  111.  App.,  432;  Goss  &  Phillips  Mfg."  Co.  v.  Suelau,  35 
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111.  App.,  103;  C.  &  E.  I.  Ey.  Go.  v.  Gill,  37  111.  App., 
61;  0.  W.  D.  Ry.  Co.  v.  Conley,  43  111.  App.,  347;  K  C. 
St.  Ry.  Co.  V.  Lotz,  44  111.  App.,  78 ;  Welch  v.  Huckins,  45 
IIL  App.,  53;  X.  C-  St.  Ry.  Co.  v.  Fitzgibbons,  54  111. 
App.,  385 ;  I.'  C.  Ry.  Co.  v.  Kennicott,  68  111.  App.,  90 ; 
Elguth  V.  Grueszka,  75  111.  App.,  281 ;  Jefferson  Ice  Co.  v. 
Zwicokoski,  78  111.  App.,  646;  W.  C.  St.  Ry.  Co.  v.  Liese- 
rowitz,  98  111.  App.,  591;  Johnston  v.  Sochurek,  104  111. 
App.  352. 

The  conclusion  to  be  drawn  from  all  these  cases  is,  that 
when  this  court,  from  a  careful  examination  of  all  the  testi- 
mony, is  convinced  that  the  verdict  is  clearly  and  mani- 
festly against  the  weight  of  the  evidence,  it  becomes  our 
duty  to  set  aside  such  verdict,  and  to  reverse  the  judgment 
entered  thereon. 

In  the  case  at  bar  the  somewhat  improbable  statements  of 
tlie  plaintiff  and  of  his  grandmother  as  to  the  way  in  which 
this  accident  happened  are  contradicted  by  the  evidence  of 
two  employees  of  the  defendant  and  also  by  three  intelli- 
gent disinterested  and  unimpeached  witnesses. 

It  is  not  necessary  to  restate  the  testimony.  It  is  suJSB- 
cient  for  us  to  say  that  the  great  preponderance  of  the  evi- 
dence is  against  the  contentions  of  the  plaintiff,  and  is  in 
favor  of  those  of  the  defendant. 

At  the  close  of  the  plaintiff's  case  and  again  at  the  con- 
clusion of  all  the  evidence,  the  defendant  moved  the  court 
to  instruct  the  jury  to  find  the  defendant  not  guilty.  The 
court  denied  the  motion.  This  was  not  error.  There  was 
evidence  before  the  jury  which,  if  believed,  fairly  tended  to 
establish  the  plaintiff's  cause  of  action.  In  such  case  the 
law  is  well  settled  that  the  facts  must  be  submitted  to  the 
jury.     Woodman  v.  111.  T.  &  S.  Bk.,  211  III,  578. 

The  JTidgment  of  the  Superior  Court  is  reversed  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

13 


194  Appellate  Coubts  of  Illinois. 

Vol.  125.1  Traction  Company  v.  Lowenrosen. 


Chicago  Union  Traction  Company,  et  al.^  y.  Leo  Lowen- 
rosen. 

Gen.  No.  129I29. 

1.  Passengeb — what  does  not  show  non-statua  as.  The  fact  that 
a  plaintiff  claiming  that  he  was  a  passenger  made  statements  upon 
cross-examination  which  tended  to  show  that  he  was  not  a  pas- 
senger, does  not  establish  his  non-status  as  a  passenger  where  there 
was  ample  evidence  in  the  case  without  such  statement  to  establish 
that  he  was  in  fact  a  passenger. 

2.  Recovery — upon  wTiatf  must  te  predicated.  The  plaintiff 
must  recover,  if  at  all,  upon  his  declaration;  he  cannot  charge  one 
species  of  negligence  and  recover  upon  proof  of  negligence  of  a 
different  character. 

3.  Res  gest.« — ichat  not  part  of.  A  statement  made  by  a  com- 
panion of  one  claiming  to  have  been  a  passenger  upon  a  traction 
car  after  such  car  had  traveled  about  a  block,  is  not  a  part  of  the 
res  gestw  but  is  only  competent  as  tending  to  discredit  the  testi- 
mony of  such  companion. 

4.  Techxical  errors — when  will  not  reverse.  Technical  errors 
are  not  ground  for  the  reversal  of  a  judgment  which  in  the  opinion 
of  the  Appellate  Court  does  substantial  justice  between  the  parties. 

5.  Verdict — when  not  excessive.  A  verdict  for  $5,000  is  not  ex» 
cessive  .  where  the  evidence  shows  that  the  plaintiff  was  thrown 
from  the  car  in  question  to  the  ground  with  such  violence  that  he 
was  rendered  unconscious;  that  blood  flowed  from  his  eyes  and 
mouth;  that  he  was  transformed  thereby  from  a  strong,  well  man 
in  the  prime  of  life,  of  good  hearing  and  unruptured,  to  a  sick  man, 
prematurely  ckl,  Incapacitated  for  pleasure,  wholly  deaf  in  one 
ear  and  partially  deaf  in  the  other,  with  an  inguinal  hernia  so 
large  that  it  necessarily  interferes  with  his  movements  and  cannot 
be  reduced  by  manipulation. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1904.  Affirmed. 
Opinion  filed  December  4,  1905. 

Statement  by  the  Court.  Appellee  recovered  a  judg- 
ment for  $5,000  against  appellants  in  an  action  on  the  case 
for    personal    injuries.     The    accident    happened    on    West 
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Madison  street,  an  east  and  west  highway,  near  a  cross 
street  known  as  Hamlin  avenue,  in  the  city  of  Chicago. 
The  West  Chicago  Street  Eailway  Company  at  the  time  of 
the  accident  owned  a  double  track  street  railway  lying  in 
Madison  street,  which  was  then  and  there  operated  by  the 
Chicago  Union  Traction  Company. 

The  first  and  third  counts  of  the  declaration  alleged  that 
appellee  was  a  passenger,  the  second  and  fourth  that  he  was 
in  the  act  of  stepping  on  the  car  for  the  purpose  of  becom- 
ing a  passenger,  when  the  accident  happened.  The  negli- 
gence charged  is  in  the  management  and  control  of  the  car, 
in  causing  the  car  to  start  and  lurch  violently  forward,  and 
in  causing  the  car  to  start  forward  while  the  plaintiff  was 
in  the  act  of  stepping  into  the  car. 

The  evidence  of  the  plantiff  tended  to  prove  that  August 
17,  1901,  he  left  his  home  on  Lake  street  and  walked  south 
to  Madison  street  and  Hamlin  avenue,  accompanied  by  his 
wife,  his  young  daughter,  his  married  daughter  and  her 
child,  a  babe  in  arms ;  that  the  married  daughter  was  going 
to  her  home  several  miles  east  of  Hamlin  avenue;  that  she 
intended  to  take  an  east-bound  Madison  street  car,  and 
when  Sangamon  street  was  reached  to  transfer  to  a  south- 
bound car;  that  the  plaintiff  was  going  east  with  his  mar- 
ried daughter  to  attend  a  society  meeting  in  a  hall  situate 
on  the  corner  of  Jefferson  and  Maxwell  streets;  that  the 
mother  and  young  girl,  after  seeing  the  others  on  the  car, 
intended  to  go  to-  a  grocery  store  and  from  there  to  return 
to  their  home ;  that  the  time  was  about  8 :30  P.  M. ;  that 
the  entire  party  crossed  Madison  street  and  stood  on  the 
south  side  of  that  street  at  the  intersection  of  Hamlin  ave- 
nue awaiting  the  coming  of  an  east-bound  car.  That  when 
the  train  came  it  consisted  of  a  grip-car  and  two  trailers, 
each  of  which  was  an  open  car  with  running  boards  at  the 
sides  and  seats  crosswise  of  the  car,  separated  by  a  central 
aisle;  that  the  mother  and  the  young  girl  remained  on  or 
near  the  south  sidewalk,  while  the  married  daughter  and 
the  plaintiff,  he  carrying  the  babe,  stepped  out  to  the  rear 
car  as  the  train  stopped  to  discharge  and  to  take  on  passen- 
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gers;  that  his  daughter  stepped  into  the  car  between  the 
middle  seats  and  the  plaintiff,  with  the  babe  in  his  left  arm, 
took  hold  of  some  part  of  the  car  with  his  right  hand  and 
stepped  up  on  the  running  board  and  was  in  the  act  of 
handing  the  babe  to  its  mother  when  the  car  started  suddenly 
and  thereby  he  was  thrown  to  the  ground  and  injured ;  that 
the  plaintiff  was  then  43  years  old,  a  strong,  vigorous  man, 
free  from  rupture  and  not  deaf;  that  he  was  rendered  un- 
conscious by  the  fall,  and  was  conveyed  to  his  home  in  tbe 
police  ambulance,  where  he  was  confined  to  his  bed  from 
four  to  seven  weeks;  that  wathin  a  few  days  a  rupture  to 
the  scrotum  developed,  which  at  the  time  of  the  trial  was 
as  large  as  a  cocoanut;  that  lie  became  almost  wholly  deaf 
in  the  right  ear  and  in  the  left  ear  there  was  a  loss  of  25 
per  cent,  of  what  the  hearing  should  be;  that  the  condition 
of  the  right  ear  is  permanent,  and  the  rupture  cannot  be 
cured  without  the  performance  of  a  major  operation  which 
might  or  might  not  effect  a  permanent  cure;  that  he  is  not 
able  to  do  continuous  work  and  is  prematurely  old. 

The  evidence  of  the  defendants  tends  to  prove  that  ap- 
pellee did  not  intend  to  become  a  passenger  upon  the  car, 
but  went  to  the  car  for  the  sole  purpose  of  seeing  his  daugh- 
ter and  grandchild  safely  on  it ;  that  appellee  and  his  daugh- 
ter got  into  the  car  and  reached  the  center  aisle  before  the 
conductor  of  the  rear  car  rang  the  bell  and  the  car  started 
slowly;  that  appellee  jumped  off  the  car  after  it  started,* 
and  in  so  doing  fell  into  the  street;  that  the  hernia  w^as 
not  produced  by  the  fall,  and  that  it  could  be  cured  by  a 
major  operation. 

John  A,  Rose,  Albert  M.  Cross,  and  Henry  W. 
Brant,  for  appellants ;  W.  W.  Gurley,  of  counsel. 

I.  B.  LipsoN,  for  appellee. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

The  contentions  of  appellants  are :  First,  the  court  erred' 
in  refusing  the  peremptory  instruction  requested  by  the  de* 
fendants;  second,  the  court  erred  in  giving  plaintiff's  first 
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and  second  instructions;  and  third,  the  damages  are  ex- 
cessive. 

The  peremptory  instruction  is  based  upon  the  pleadings 
and  the  evidence.  The  declaration  charged  that  the  plain- 
tiff was  a  passenger  on  said  car,  or  was  in  the  act  of  step- 
ping on  said  car  for  the  purpose  of  becoming  a  passenger. 
It  is  contended  that  the  evidence  showed  he  did  not  intend 
to  become  a  passenger,  but,  at  the  time  of  the  accident,  had 
gone  to  the  comer  in  question  simply  to  put  his  daughter 
on  the  car,  and  was  injured  while  handing  her  baby  to  her. 

It  is  settled  law  that  the  plaintiff  must  recover,  if  at  all, 
upon  his  declaration,  and  that  he  cannot  charge  one  species 
of  negligence  and  recover  upon  proof  of  negligence  of  a 
different  character.     C.  &  A.  Ry.  Co.  v.  Bell,  209  111.,  25. 

If  the  plaintiff  was  not  a  passenger,  or  did  not  intend  to 
become  a  passenger,  defendants  did  not  owe  him  that  high 
degree  of  care  required  from  the  common  carrier  for  the 
protection  of  its  passengers,  but  owed  him  the  duty  of  ordi- 
nary care  only ;  namely,  to  use  ordinary  care  that  the  plain- 
tiff was  not  injured  by  reason  of  the  sudden  starting  of  the 
car,  or  by  reason  of  an  omission  to  give  the  customary  sig- 
nals for  the  starting  of  the  car. 

The  claim  that  the  plaintiff  was  not  a  passenger  is  based 
upon  a  statement  made  by  him  in  cross-examination.  In  his 
examination  in  chief  he  had  testified  that  he  was  going  to  at- 
tend a  meeting  of  the  Western  Star  Order,  of  which  he  was 
recording  secretary,  kt  Broder's  Hall.  The  following  oc- 
curred in  his  cross-examination: 

"Q.  Isn't  it  a  fact  that  you  just  simply  went  down  there 
to  help  your  daughter  get  on  the  car  and  get  started  home 
that  night? 

A.  Yes. 

Mb.  Lipson:  What  is  the  answer? 

The  Court:  Yes. 

Mb.  Lipson  :  I  ask  that  the  court  put  that  question  to  the 
ivitness. 

Mb.  Baily  :  Ko,  I  object  to  it. 
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Judge  IN'eely:  I  object  to  it.     The  witness  answered. 
The  Coubt:  You  can  get  him  on  the  re-direct'' 

At  the  close  of  the  cross-examination  the  court  asked  the 
plaintiff:  "When  you  put  your  baby,  your  grandchild,  into 
your  daughter's  arms,  did  you  intend  to  take  that  car  ?" 

A.  "Yes,  I  was  ready  to  go  on  the  car.  I  was  going  to 
the  meeting  on  that  car,  and  my  daughter  was  going  to  get 
off  when  she  got  to  her  home." 

There  is  ample  evidence  in  this  record  to  justify  the  jury 
in  finding  that  the  plaintiff  was  a  passenger  in  this  car  or 
was  in  the  act  of  stepping  on  the  car  for  the  purpose  of  be- 
coming a  passenger  at  the  time  of  the  injury. 

The  conductor  testified  that  after  the  car  had  run  about 
a  block  he  went  to  the  daughter  and  collected  her  fare,  and 
then  looked  around  for  the  plaintiff,  when  she  said,  "The 
gentleman  jumped  off,"  or  "He  jumped  off."  This  evidence 
is  not  res  gestoB,  nor  was  the  statement  made  in  the  pres- 
ence of  the  plaintiff.  Its  effect  is  to  discredit  the  daughter^ 
but  it  cannot  be  extended  farther. 

The  plaintiff  testifies:  "When  .Mrs.  Brooks  got  on  the 
car  was  standing  still.  She  took  the  baby  from  me.  I  held 
the  baby  on  that  hand,  -and  I  held  with  that  hand  to  the  car, 
and  I  was  ready  to  go  on  the  car  from  the  first  step  and  the 
car  push  and  I  fall  down." 

Mrs.  Brooks  says:  "The  car  jerked  and  he  fell  back. 
He  fell  backwards  and  his  head  was  west.  I  had  the  baby 
w^heij  he  fell.  The  car  jerked  and  I  was  on  the  car  scream- 
ing." 

Harry  B.  Gimlin  testified:  "He  also  had  a  little  child 
and  he  was  putting  his  foot  on  the  place  for  him  to  get 
into  the  car,  and  as  he  was  there  the  grip  started  all  of  a  sud- 
den, the  lever  opened,  and  threw  him." 

Opposed  to  this  is  the  testimony  of  the  two  conductors  and 
the  motorman  of  this  train,  each  of  w^hom  testifies  that  when 
they  left  Hamlin  avenue  the  train  started  up  in  the  usual 
way.  It  is  to  be  noted  that  each  of  these  witnesses  declares 
he  knew  nothing  of  this  accident  until  he  reached  the  car 
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barns  upon  the  return  trip.  It  is  not  strange  that  in  this 
regard  the  jury  believed  the  evidence  of  the  plaintiff  and 
disbelieved  that  of  the  defendants. 

The  first  instruction  given  at  the  request  of  the  plaintiff 
reads  as  follows: 

"1.  If  you  believe  from  the  evidence  that  the  plaintiff 
got  on  the  car  in  question  for  the  purpose  of  riding  on  the 
said  car  and  was  ready,  willing  and  able  to  pay  his  fare, 
then  it  was  the  duty  of  the  defendant,  Chicago  Union  Trac- 
tion Company,  to  do  all  that  human  care,  vigilance  and 
foresight  could  reasonably  do  consistent  with  the  character 
and  mode  of  conveyance  adopted  and  the  practical  prosecu- 
tion of  their  business  to  prevent  an  accident  to  the  plain- 
tiff while  he  was  riding  upon  the  said  car  or  going  upon  the 
same,  and  if  you  further  believe  from  the  evidence  tliat 
the  defendant,  Chicago  Union  Traction  Company,  failed 
to  use  such  care  and  diligence  and  that  by  reason  thereof 
the  plaintiff  was  injured  as  alleged  in  the  plaintiff's  decla- 
ration while  the  plaintiff  was  in  the  exercise  of  reasonable 
care  for  his  own  safety,  then  you  should  find  the  defend- 
ant, Chicago  Union  Traction  Company,  guilty." 

In  objecting  to  this  instruction  the  defendants  say  it  as- 
sumes that  the  plaintiff  was  a  passenger  or  intended  to  be- 
come a  passenger  upon  the  car.  As  we  have  seen,  there  was 
ample  evidence  to  justify  the  jury  in  so  finding. 

Again,  they  say  it  does  not  limit  the  right  of  recovery  to 
the  negligence  charged  in  the  declaration.  We  do  not  so 
read  the  instruction.  It  says,  if  the  "defendant  the  Chicago 
Union  Traction  Company  failed  to  use  such  care  and  dili- 
gence, and  that  by  reason  thereof  the  plaintiff  was  injured 
as  alleged  in  the  plaintiff's  declaration,"  etc.  The  phrase 
"as  alleged  in  the  plaintiff's  declaration"  relates  back  to  the 
use  of  diligence  by  that  defendant  as  well  as  to  the  injury  to 
the  plaintiff.  Any  other  interpretation  is  too  technical  for 
practical  use.  Further,  by  given  instruction  Xo.  11  the 
jury  were  instructed  that  unless  the  plaintiff  was  a  passen- 
ger on  the  car,  or  was  in  the  act  of  boardina:  or  of  stopping 
on  the  car  for  the  purpose  of  becoming  a  j)afHonu'r  r,  he  c  :»uld 
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not  recover.  But  admitting  that  this  instruction  is  not 
clearly  drawn,  the  propositions  of  law  it  contains  are  cor- 
rect when  applied  to  the  facts  of  the  case  as  found  by  the 
jury,  and  they  were  not  misled  thereby.  From  a  careful 
examination  of  the  record^  we  are  convinced  that  in  this  case 
substantial  justice  has  been  done,  and  that  a  retrial  would 
probably  result  in  another  verdict  for  the  plaintiff.  So  be- 
lieving, we  cannot  set  aside  the  judgment  fpr  errors  of  a  tech- 
nical character  which  do  not  go  to  the  substantial  merits  of 
the  case.  This  common  sense  position  is  sustained  by  Wil- 
son V.  The  People,  94  111.,  299;  C.  &  E.  I.  Ey.  Co.  v. 
Eung,  104  111.,  641;  Zimm  v.  The  People,  111  III,  62; 
Beard  v.  Maxwell,  113  111.,  442;  Gore  v.  The  People,  162 
111.,  259 ;  and  W.  C.  St.  Ey.  Co.  v.  Maday,  188  111.,  310. 

We  find   no   reversible  error   in  the   second   instruction 
given  at  the  request  of  the  plaintiff. 

The  question  of  the  amount  of  damages  in  an  injury  case 
is  primarily  for  the  jury  under  the  guidance  of  proper  in- 
structions. The  evidence  in  this  case  justifies  the  statement 
that  the  plaintiff  was  thrown  from  the  car  to  the  ground 
with  such  violence  that  he  was  rendered  unconscious,  and 
blood  flowed  from  his  ears  and  mouth,  and  that  he  was  trans- 
formed thereby  from  a  strong,  well  main  in  the  prime  of  life, 
of  good  hearing  and  unruptured,  to  a  sick  man,  prematurely 
old,  incapacitated  for  pleasure,  wholly  deaf  in  one  ear  and 
partially  deaf  in  the  other,  with  an  inguinal  hernia  so  large 
that  it  necessarily  interferes  with  his  movements,  and  can- 
not be  reduced  by  manipulation.  It  is  true  that  there  is 
evidence  given  by  distinguished  experts  to  the  effect  that  this 
hernia  could  not  come  from  the  accident.  There  is  also 
abundant  evidence  to  the  contrary.  Two  witnesses  testify 
that  while  the  plaintiff  lay  upon  the  ground  at  the  scene 
of  the  accident,  partially  unconscious,  he  drew  up  his  legs 
and  placed  his  hands  upon  his  groin.  Doctor  Leviton,  who 
examined  the  plaintiff  within  three  days  of  the  injury,  found 
tliis  hernia  by  digital  examination,  and  advised  the  imme- 
diate use  of  a  truss.  Doctors  Weber,  Stettauer  and  Camj)- 
bell,  men  of  high  rank    in  their  profession,  in  answer  to  a 
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hypothetical  question  based  upon  the  evidence,  each  stated 
that  the  fall  from  the  car  could  have  produced  the  hernia. 
The  objection  that  the  damages  are  excessive  is  not  well 
taken.  ^ 

Finding  no  reversible  error  in  this  record,  we  afl^m  the 
judgment  of  the  Circuit  Court. 

Affirmed. 


Joseph  H.  Strong,  Administrator,  t«  Wesley  Hospital. 

Gen.  No.  12,177. 

1.  Ixjujfcnox — wliat  violation  of,  entered  to  restrain  collection 
of  judgment.  Where  one  fs  enjoined  from  "collecting  or  attempt- 
ing to  conect"  a  judgment  and  also  from  ^'enforcing  tlie  execution 
under  said  judgment,"  it  is  a  violation  of  the  spirit  and  intent  of 
that  order  to  bring  suit  against  the  surety  upon  a  bond  given  in  an 

effort  to  appeal  from  that  judgment. 

• 

Bill  for  injunction,  etc.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Thomas  G.  WI^^DES,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1905.  Affirmed.  Opinion  filed 
December  4,  1905. 

Canitok^  &  PoAOE,  for  appellant. 
HoKTON'  &  Brown,  for  appellee. 

Mb.  Justice  Ball  delivered  the  opinion  of  the  court. 

July  1,  1905,  upon  a  bill  filed  by  appellee,  Judge  Tuley 
of  the  Circuit  Court  entered  an  interlocutory  order  restrain- 
ing appellant  from  suing  James  B.  Hobbs  upon  a  certain  ap- 
peal bond. 

It  appears  that  in  November,  1904,  a  judgment  in  the 
sum  of  $2,000  was  entered  before  Judge  Honore  of  the  Cir- 
cuit Court  in  an  action  at  law  there  pending  against  ap- 
pellee and  in  favor  of  appellant  as  administrator  of  one  Liz- 
zie Kolar,  deceased.  Upon  the  entry  of  the  judgment  ap- 
pellee prayed  an  appeal  to  this  court,  which  was  allowed 
upon  condition  that  appellee  file  a  bond  in  the  sum  of  $3,000 
in  30  days  from  November  19,  1904,  and  present  to  the* 
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court  a  bill  of  exceptions  within  60  days  from  the  same  date. 
The  minute  clerk  then  sitting  before  Judge  Honore  was  then 
and  there  directed  by  the  Judge  to  euter  said  orders,  but 
said  clerk  did  not  enter  in  his  minute  book  nor  did  he  w^ite 
up  any  of  the  orders  in  the  cause  after  the  entry  of  tlie 
judgment.  That  appellee  within  30  days  after  November 
19,  1904,  filed  an  approved  appeal  bond  in  said  cause,  and 
within  the  time  allotted  presented  a  bill  of  exceptions  there- 
in, which  was  assented  to  by  the  attorneys  of  appel- 
lant, w^as  signed  by  Judge  Honore  and  was  then  filed  with 
the  clerk  of  said  court.  That  not  until  February  18,  1905, 
when  appellee  ordered  a  transcript  of  record  in  the  suit  at 
law,  did  it  discover  that  said  orders  had  not  been  written 
up ;  and  not  until  ten  days  later,  when  counsel  for  both  par- 
ties appeared  before  Judge  Honore,  did  it  know  that  the 
minute  clerk  had  not  entered  said  orders  in  his  minute  book. 
That  appellee  then  moved  to  have  such  omitted  orders  en- 
tered nunc  pro^tunc  as  of  November  19,  1904,  but  tlie  court 
on  March  6,  1905,  denied  said  motion,  to  Avhich  appellee  ex- 
cepted and  saved  its  bill  of  exceptions  and  prayed  an  appeal, 
which  was  allowed  on  bond  of  $250  being  filed. 

March  29,  1905,  appellee  filed  its  bill,  setting  up  the 
foregoing  facts,  alleging  that  it  had  a  good  defense  to  the 
suit  at  law,  praying  for  a  decree  directing  the  clerk  of  said 
court  to  amend  the  record  in  the  said  law  case,  for  gen- 
eral relief,  and  for  an  injunction  restraining  all  proceedings 
in  the  original  suit  until  the  matters  involved  could  be  de- 
termined. 

Appellant  filed  its  answer  to  said  bill,  excepting  to  it  for 
want  of  equity,  for  multifariousness,  and  because  appellee 
had  a  complete  remedy  at  law;  and  admitted  the  facts  sub- 
stantially as  set  forth  therein;  adding  thereto  the  fact  that 
the  motion  of  February  28,  1005,  w^as  renewed  March  6, 
1005,  and  was  again  overruled  and  an  appeal  prayed  by  ap- 
pellee; and  claiming  that  the  questions  of  amendment  and 
Avhether  appellee  had  a  good  defense  to  the  suit  at  law  were 
res  judicata;  and  praying  the  advantage  of  demurrer  on  the 
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grounds  that  appellee  had  an  adequate  remedy  at  law,  and 
the  lack  of  equity  on  the  face  of  the  bill. 

After  the  denial  of  the  motion  to  amend  the  record  made 
February  28,  1905,  and  renewed  and  again  denied  March  6, 
1905,  and  on  March  29,  1905,  the  original  bill  was  filed  in 
this  case.  May  8,  1905,  Judge  Mack  of  said  Circuit  Court 
granted  an  injunction  upon  said  bill  restraining  appellant 
*^from  collecting  or  attempting  to  collect"  said  judgment  and 
*'from  enforcing  the  execution  under  said  judgment." 

June  5,  1905,  Judge  Tuley  entered  an  order  upon  appellee 
to  file  a  new  bond  in  the  sum  of  $4,100,  which  order  was  com- 
plied with  on  the  following  day. 

June  19,  1905,  a  motion  by  appellant  to  dissolve  the  in- 
junction then  pending  was  denied  by  Judge  Tuley. 

July  1,  1905,  by  leave  of  court  appellee  filed  a  supple- 
mental bill,  and  thereupon  Judge  Tuley  enjoined  appellant 
frum  suing  upon  the  $3,000  appeal  bond  and  from  suing 
James  B.  Hobbs,  the  surety  in  said  bond,  on  account  of  the 
matters  involved  in  this  suit 

July  25,  1905,  appellant  appeared  before  Judge  Windes 
of  said  Circuit  Court,  and  moved  to  dissolve  said  injunction, 
relying  upon  the  original  and  supplemental  bill,  the  answer 
of  appellant  thereto,  and  the  affidavits  of  Thomas  H.  Cannon, 
John  B.  Heinemann  and  Wm.  J.  McKenna.  After  argu- 
ment for  each  of  the  parties  thereto.  Judge  Windes  refused 
to  hear  the  motion. 

July  26,  1905,  the  Clerk  of  said  Circuit  Court  approved 
an  appeal  bond  from  the  order  of  July  1,  1905,  which  in 
terms  extended  the  injunction  to  restrain  suit  against  the 
bondsman,  James  B.  Hobbs. 

The  sole  question  before  us  is  as  to  the  propriety  of  the 
order  of  July  1,  1905,  extending  the  injunction  so  as  to  pre- 
vent suit  upon  the  $3,000  appeal  bond. 

We  are  of  the  opinion  that  the  injunction  as  originally 
entered  covered  and  included  the  surety.  Where  one  is  en- 
joined from  "collecting  or  attempting  to  collect"  a  judgment, 
and  also  from  "enforcing  the  execution  under  said  judg- 
.jnent,"  it  is  a  violation  of  the  spirit  and  intent  of  that  order 
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to  bring  suit  against  the  surety  upon  a  bond  given  in  an  eflfort 
to  appeal  from  that  judgment. 

No  appeal  was  prayed  from  the  order  entered  May  8^ 
1905,  nor  from  the  order  of  June  19,  1905,  denying  the  mo- 
tion to  dissolve  that  injunction.  If  we  should  set  aside  the 
*order  of  July  1,  1905,  appellant  would  still  be  enjoined  and 
Hobbs  would  still  be  protected  by  the  in  junctional  order  of 
an  earlier  date.     Why  should  we  do  a  useless  thing  ? 

As  the  original  bill  is  not  before  us,  we  refrain  from  any 
comment  upon  it. 

The  decree  of  the  Circuit  Court  is  aflSrmed. 


Chicago  Union  Traction  Company  t.  George  W.  Bret- 

hauer. 

Gen.  No.  12,11^ 

1.  Loss  OF  PBOFiTs — wliat  competent  in  proof  of^  in  action  of 
trespass  for  unlawful  ejection.  In  such  case  it  is  proper,  where 
the  declaration  sufficiently  avers  special  damages,  to  show  that  the 
plaintiff  was  a  jeweler  and  that  his  profits  during  the  months  of 
the  year  preceding  the  accident  were  of  certain  specific  sums  and 
that  during  the  months  following  the  accident  were  of  certain  other 
specific  sums  less  than  before  the  accident. 

2.  Res  gest^ — what  part  of.  Conversations  between  the  plain- 
tiff suing  for  damages  for  alleged  unlawful  ejection  from  a  trac- 
tion car  and  the  conductor  which  tend  to  show  whether  the  plain* 
tiff  was  upon  the  car  in  good  faith  claiming  to  be  a  passenger  or 
whether  he  was  there  ''looking  for  trouble/'  are  competent  and 
form  a  part  of  the  res  gestce, 

3.  Passenger — when  ejection  of,  unlawful.  The  ejection  of  one- 
riding  upon  a  traction  car  and  asserting  his  right  so  to  ride  by 
virtue  of  a  transfer,  is  unlawful,  where  such  right  exists  by  virtue 
of  a  valid  ordinance,  notwithstanding  such  ordinance  at  the  tim& 
of  such  ejection  is  in  dispute  and  is  being  made  the  subject  of 
test  litigation. 

4.  Passenger — rights  of,  upon  unlawful  ejection,  A  passenger 
who  is  about  unlawfully  to  be  ejected  from  a  traction  car  cannot 
resist,  but  must  either  pay  his  fare  or  peaceably  leave  the  car,  but 
he  may  recover  damages  for  the  Indignity  suffered  in  so  being  re- 
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quired  to   leave  the  car,  and  likewise  for  any  unnecessary  force 
that  may  be  used  in  his  ejection. 

5.  Trespass — lies  for  unlatoful  ejection  of  passenger  hy  agent 
of  corporation  acting  under  instructions.  Trespass  is  the  appropri- 
ate form  of  action  where  the  action  is  instituted  for  the  unlawful 
ejection  of  a  passenger  whose  ejection  is  by  an  agent  of  the  de- 
fendant traction  company  acting  pursuant  to  orders  received  from* 
iiis  principal. 

6.  Verdict — when  not  excessive.  A  Verdict  of  $10,000  held  not 
excessive  in  an  action  for  unlawful  ejection  to  a  passenger  where 
It  appears  that  by  reason  of  such  unlawful  ejection  the  plaintiff 
suffered  permanent  injuries  to  his  mind  and  body,  that  his  memory, 
his  nerves  of  motion,  his  voice,  his  hearing  and  his  eye-sight  be- 
came permanently  affected  and  his  earning  power  largely  decreased. 

Action  of  trespass  for  unlawful  ejection.  Appeal  from  the  Su- 
perior Court  of  Cook  County;  the  Hon.  Robert  W.  Wright,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1904.  Af- 
firmed.   Opinion  filed  December  4,  1905. 

Statement  by  the  Court,  The  appellee  secured  a  judg- 
ment of  $10,000  against  the  appellant  in  June,  1904,  in  the 
Superior  Court  of  Cook  county,  on  the  verdict  of  a  jury. 
From  this  the  appellant  has  prosecuted  this  appeal,  and  has 
assigned  as  error  and  argued  that  the  judgment  and  verdict 
were  against  the  law  and  the  weight  of  the  evidence;  that 
the  case  should  have  been  withdrawn  from  the  jury  by  a, 
peremptory  instruction  to  find  for  the  defendant ;  that  there 
are  variances  between  the  proof  and  the  declaration,  calling 
for  a  reversal  of  the  judgment ;  that  an  instruction  especially 
framed  with  reference. to  such  alleged  variance,  that  should 
have  been  given,  was  refused ;  that  evidence  was  improperly 
admitted  and  evidence  improperly  excluded,  and,  finally, 
that  the  damages  allowed  are  not  only  excessive,  but  so 
grossly  excessive  as  to  be  indicative  of  passion  and  prejudice 
on  the  part  of  the  jury,  and  to  taint  the  whole  verdict  beyond 
the  possibility  of  a  cure  by  remittitur. 

The  suit  was  brought  by  appellee  for  damages  for  being 
wrongfully  ejected  from  the  cars  of  appellant  company,  and 
by  the  means  used  in  such  ejection  physically  injured.  The 
declaration  originally  contained  seventeen  counts,  but  the 
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plaiiftiff  (the  iappellee  here)  abandoned  seven  of  them,  and 
they  were  stricken  out.  Those  retained  were  originally  num- 
bered 1,  3,  4,  6,  7,  8,  9,  10,  14  and  17.  The  first  charges 
that  the  plaintiff  became  a  passenger  on  one  of  the  defendant's 
Lincoln  avenue  cars  going  northwesterly  January  12,  1902; 
that  he  paid  to  the  conductor  of  the  Lincoln  avenue  car  the 
fare  of  five  cents  and  asked  for  a  transfer  ticket  to  enable  him 
to  be  carried  in  a  northerly  direction  on  a  Ilalsted  street  car 
of  the  defendant ;  that  the  conductor  gave  plaintiff  a  transfer 
ticket;  that  plaintiff  left  the  Lincoln  avenue  car  at  Ilalsted 
street  and  entered  the  next  Halsted  street  car  going  north; 
that  while  the  Ilalsted  street  car  was  running  at  a  high  rate 
of  speed,  its  conductor  demanded  of  the  plaintiff  a  fare; 
that  plaintiff  gave  the  conductor  the  transfer  tickets  he  had 
received  in  the  Lincoln  avenue  car;  that  the  conductor  re- 
ceived them  but  refused  to  accept  them  in  payment  of  the 
fare,  and  demanded  that  plaintiff  should  pay  a  fare  in  money ; 
that  the  plaintiff  explained  to  the  conductor  the  circum- 
stances under  which  he  received  the  transfer  tickets,  and 
remonstrated  with  him  against  the  demand  for  cash  fares; 
that  thereupon  the  said  conductor  assaulted  the  plaintiff  and 
'Svith  great,  unnecessary  and  unreasonable  force  and  vio- 
lence'' dragged  the  plaintiff  through  and  out  of  the  car,  and 
ejected  him  while  the  same  was  moving  at  a  high  rate  of 
speed,  and  thereby  threw  the  plaintiff  on  the  ground,  to  his 
great  physical  injury,  etc.,  and  also  with  the  result  that  he 
was  hindered  and  prevented  from  transacting  and  attending 
to  his  affairs,  ''and  lost  and  was  deprived  of  divers  great 
gains,  profits  and  advantages,  etc.,  and  from  carrying  on  his 
business  as  a  jeweler,  from  which  employment  and  business 
the  plaintiff  derived  an  income  and  profit  of  five  thousand 
dollars  a  year,"  and  was  permanently  disabled,  etc. 

The  allegations  of  the  3rd,  4th,  9th  and  17th  counts  are 
not  substantially  different  from  those  of  the  first.  The  6tli 
and  10th  counts  set  out  the  same  matter,  except  that  they 
omit  the  averment  that  the  ejection  took  place  while  the  car 
was  moving. 

The  7th  and  8th  counts  contain  in  addition  to  the  allega- 
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tioiis  found  in  the  6th  and  10th,  an  averment  that  in  De- 
cember, 1885,  the  city  council  of  Chicago  passed  an  ordi- 
nance, afterward  accepted  by  the  Xorth  Chicago  City  Rail- 
way Company,  of  which  the  defendant  is  the  successor, 
giving  permission  to  said  railway  company  to  construct  and 
maintain  a  railway  from  its  tracks  in  Cly bourne  avenue  on 
and  along  Halsted  street  north  to  Fullerton  avenue,  so  as  to 
connect  with  its  tracks  on  Lincoln  avenue,  and  providing  that 
**the  rates  of  fare  for  any  distance  on  the  tracks  of  said  Com- 
pany, whether  on  the  lines  herein  authorized  or  heretofore 
constructed,  shall  not  exceed  five  cents  for  each  passenger  for 
any  continuous  travel  at  one  ride ;"  and  also  an  averment  of 
another  ordinance  of  the  city  council  of  Chicago,  providing 
the  rate  of  fare  on  any  street  railway  within  the  limits  of 
the  city  of  Chicago,  shall  not  exceed  five  cents,  and  that  "at 
any  point  where  any  line  of  any  street  railway  owned,  leased 
or  operated  by  any  pefson,  firm  or  corporation,  does  now  or 
shall  hereafter,  within  the  limits  of  the  city  of  Chicago,  join, 
connect  with,  cross,  intersect  or  come  w-ithin  the  distance  of 
two  hundred  feet  of  any  other  line  of  street  railway  owned, 
leased  or  operated  by  the  same  person,  finu,  company  or  cor- 
poration, any  passenger  who  shall  have  paid  his  fare  on  any 
street  car  run  or  operated  on  such  first  mentioned  line,  shall, 
on  his  request,  be  entitled  to  demand  and  receive  from  the 
person  or  persons,  in  charge  of  such  street  car  on  which  he 
has  so  paid  his  fare,  a  transfer  ticket  which  shall  entitle  him, 
without  further  charge,  to  be  carried  on  any  other  one  line 
adjoining,  connecting,  crossing  and  intersecting  and  owned, 
leased  or  operated  by  such  person,  firm  or  corporation,  for  a 
continuous  trip  of  any  distance  wdthin  the  limits  of  the  city 
of  Chicago,  if  used  within  one  hour  after  the  same  is  issued 
at  the  point  or  place  for  which  such  transfer  ticket  was  is- 
sued." 

This  last  ordinance  so  set  up  is  the  so-called  "Transfer 
Ordinance,"  passed  first  by  the  council  in  1870,  re-enacted 
in  1897,  and  against  the  contention  of  the  Chicago  Union 
Traction  Company,  and  at  the  suit  of  the  city  of  Chicago, 
found  valid  on  appeal  from  a  justice's  judgment  rendered  in 
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December,  1901,  by  the  Criminal  Court  of  Cook  County  in 
April,  1902,  and  by  the  Supreme  Court  in  December,  1902. 

The  14th  count  merely  charges  an  assault  and  battery  of 
the  plaintiff  while  conducting  himself  peaceably  as  a  passen- 
ger, by  one  of  the  servants  of  the  defendant, 'acting  within 
the  scope  of  his  authority  as  such  servant 

Tlie  defendant  pleaded  the  general  issue  and  two  special 
pleas  to  this  declaration,  the  special  pleas  being  variations 
of  the  plea  molliter  manus  imposuit,  alleging  that  plaintiff 
had  refused  to  pay  the  usual  and  customary  fare,  and  was 
staying  in  the  defendant's  car  without  the  defendant'^  con- 
sent, and  refused  to  leave  when  requested,  and  that  defend- 
ant's servant,  after  gently  laying  hands  on  him  to  remove 
him,  used  no  more  force  than  was  necessary  to  so  do  and  to 
defend  himself  against  the  resistance  and  assault  of  the  plain- 
tiff. These  pleas  were  traversed  by  replications  in  the- nature 
of  replications  de  injuria  (although  inartificially  drawn) 
and  the  issues  thus  made  up. 

On  the  trial,  over  the  objection  of  appellant,  the  appellee's 
daughter,  one  Mrs.  Pans,  was  asked  to  give  a  conversation 
she  said  she  had  heard  between  her  father  and  the  conductor 
on  the  Lincoln  avenue  car,  and  answered  that  her  fjither,  on 
receiving  tlie  transfers,  asked  the  conductor  if  they  were 
good  on  a  Halsted  street  car;  that  the  conductor  answered 
^ffii-matively,  and  that  her  father  asked  him  a  second  time, 
and  the  conductor  said,  "Yes,  how  many  do  you  want  ?" 

The  plaintiff  himself,  also  over  objection,  was  permitted 
to  testify  to  the  same  conversation. 

The  plaintiff  was  asked  and  over  the  defendant's  objection 
was  allowed  to  answer  questions  as  to  what  he  made  on  the 
average  in  his  business  per  month  during  the  year  preceding 
the  accident,  and  how  much  he  had  made  per  month  since  he 
went  back  to  it. 

A  physician  who  had  attended  the  plaintiff  immediately 
following  the  accident,  and  had  seen  him  several  times  since, 
was  allowed,  over  objection,  to  say  that  he  did  not  consider 
plaintiff's  mental  condition  as  good  after  the  accident  as  it 
was  before. 
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Morris  Roach,  the  conductor  on  the  Halsted  street  car, 
w-as  a  witness  for  defendant  and  was  asked  by  defendant's 
counsel  whether  "at  the  time  of  the  occurrence,  January  12, 
1902,  the  comer  of  Lincoln  avenue  and  Halsted  street  was  a 
transfer  point  from  the  Lincoln  avenue  car,  going  north  on 
Halsted  street."  He  answered,  "No,"  but  on  objection  and 
motion  by  the  plaintiff  the  answer  was  stricken  out  by  the 
court. 

Both  the  ordinances  hereinbefore  described,  as  set  forth  in 
the  7th  and  8th  counts  of  the  plaintiff's  declaration,  were 
offered  in  evidence  by  the  plaintiff  on  the  trial,  and  over  the 
objection  of  the  defendant,  received. 

One  instruction  offered  on  belialf  of  the  defendant  was 
refused,  seventeen  others  so  offered  by  the  defendant  were 
given.  Xone  was  asked  on  behalf  of  the  plaintiff.  A  motion 
for  a  new  trial  was  denied  by  the  court,  and  also  a  motion 
in  arrest  of  judgment.  Proper  exceptions  were  taken  to  all 
the  actions  of  the  court  complained  of. 

John  A.  Eose,  Albkbt  M.  Cross  and  Hsnbt  W.  Brant, 
for  appellant;  W.  W.  Gukley,  of  counsel. 

Louis  A.  Heile,  Lorin  C.  Collins  and  William  Meade 
Fletcher,  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

The  objections  made  to  the  judgment  in  this  cause,  based 
upon  the  rulings  on  the  evidence,  we  have  carefully  examined, 
all  the  more  carefully  because  the  damages  hereinafter  dis- 
cussed, seem  to  us  very  large,  and  the  question  is  of  great 
importance,  therefore,  whether  any  thing  was  impro^x^rly 
admitted  in  evidence  tending  to  mislead  the  jury  and  swell 
the  amount  allowed.  But  we  do  not  find  in  the  rulings  any 
error.  The  most  serious  question,  as  it  seems  to  us,  arises 
on  the  introduction  of  the  testimony  of  the  plaintiff  that  he 
was  making  in  his  business  (that  of  a  wholesale  jeweler)  each 
month  during  the  year  preceding  the  accident  $500,  and  that 
since  he  went  back  to  it  he  had  made  only  $50  to  $75  a  month 

in  it.     This  was  specifically  objected  to  on  the  ground  that 
14 
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there  was  no  sufficient  basis  for  it  in  the  pleadings,  and  on 
the  further  ground  that*  a  comparison  of  the  profits  in  a 
jewehy  business  before  and  after  the  occurrence  was  not 
material  to  the  question  of  damages.  It  is  forcibly  argued 
that  such  profits  were  dependent  on  too  many  contingencies  to 
make  the  comparison  of  any  value.  What  we  might  think  of 
the  question  if  it  w^ere  res  integra  in  this  court,  does  not 
matter,  for  we  think  that  the  authorities  in  this  State  justify 
the  ruling  of  the  trial  judge  admitting  the  testimony  and 
holding  that  the  objection  to  it  went  merely  to  its  weight  and 
to  its  being  a  subject  for  cross-examination. 

There  can  be  no  doubt  that  the  declaration  contained  suffi- 
cient avennents  of  a  special  damage  in  the  loss  of  profits 
in  business  to  allow  the  introduction  of  the  testimony,  if  it 
w^ere  otherwise  competent,  and  that  it  was  so  seems  to  us  to 
be  held  in  Chicago  &  Eastern  111.  R.  K.  Co.  v.  Meech,  163 
111.,  310,  and  Chicago  City  Ry.  Co.  v.  Carroll,  206  111.,  318. 

The  Illinois  cases  cited  by  appellant  on  this  point  seem 
to  rest  principally  upon  the  want  of  averments  of  special 
damage  in  the  pleadings.  In  Chicago  &  Eastern  111.  K.  R. 
Co.  V.  Meech,  the  court  says,  speaking  of  similar  evidence  in 
relation  to  the  profits  of  a  contracting  and  employing  painter : 
"It  may  be  that  the  testimony  in  the  case  at  bar  in  regard  to 
prior  earnings  was  entitled  to  little  weight,  owing  to  the  fact 
that  it  was  confined  to  the  earnings  of  but  a  single  year,  but 
that  is  a  question  of  weight  of  evidence  and  a  matter  that 
was  open  for  argument  before  the  jury  and  the  courts  below ; 
and  if  appellants  had  reason  to  suppose  that  the  year  immedi- 
ately preceding  the  accident  was  for  any  cause  an  exceptional 
year,  they  could  have  shown  that  fact  on  cross-examination, 
or  by  the  introduction  of  testimony." 

In  the  case  at  bar  the  evidence  introduced  seems  to  us  of 
little  weight,  because  by  cross-examination  it  was  made  to 
appear  that  the  appellee  had  gone  through  bankruptcy  and 
had  lost  practically  all  his  property  by  mortgage  foreclosure 
the  year  before  the  injury  occurred.  This  seems  sufficient 
reason  for  a  marked  decrease  in  profits,  and  it  must  be  pre- 
sumed furnished  ground  for  argument  to  the  jury  on  the 
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weight  of  the  evidence  in  chief  of  the  plaintiff  on  this  subject. 

We  see  no  error  in  the  admission  of  Dr.  O'NeilFs  testi- 
mony as  to  his  opinion  of  the  plaintiff's  mental  condition  be- 
fore and  since  the  injury. 

It  is  strenuously  insisted  that  it  was  error  to  allow  evidence 
of  the  conversations  concerning  transfers  between  the  plain- 
tiff and  the  conductor  of  the  Lincoln  avenue  car.  We  do 
not  agree  with  this.  Whether  or  not  the  plaintiff  had  en- 
tered defendant's  Halsted  street  car  as  a  passenger,  in  good 
faith,  supposing  that  he  held  for  himself  and  the  party  under 
his  charge  tickets  entitling  them  to  a  ride  thereon,  or,  on  the 
other  hand,  was  a  mere  trespasser  trying  to  defraud  the  com- 
pany, or  even,  in  current  phrase,  "looking  for  trouble,"  in 
order  to  test  the  validity  of  a  disputed  ordinance,  was  a  ques- 
tion which  was  material  in  several  views.  Its  answer  was 
material  in  throwing  light  on  the  animus  of  his  conduct  in 
the  Halsted  street  car,  in  affecting  the  probability  concerning 
disputed  matters  of  fact  in  that  conduct  and  in  properly  as- 
certaining the  measure  of  damages  for  an  ejection.  More- 
over, we  think  that  this  conversation  and  the  transaction  be- 
tween the  plaintiff  and  the  Lincoln  avenue  conductor  were 
in  fact  a  part  of  the  res  gestce. 

It  is  true,  as  claimed  by  appellant,  that  there  are  many 
cases  in  which  acts  and  conversations  removed  in  time  from 
the  main  occurrence  under  investigation,  no  further  than  the 
conversation  between  the  appellee  and  the  Lincoln  avenue 
conductor  was  removed  from  the  ejection,  have  been  held  not 
part  of  the  res  gestce  because  not  concurrent  with  nor  "illus- 
trating, explaining  or  interpreting,"  as  it  is  expressed  in 
Chicago  City  Ey.  Co.  v.  Uhter,  212  111.,  174,  the  transac- 
tion immediately  in  issue.  But  it  is  not  concurrence  in  time 
alone,  nor  separation  in  time  alone,  which  has  been  made  the 
test,  as  an  analysis  of  the  cases  will  show.  The  effect  of  a 
transfer  ticket  on  one  car  cannot  be  altogether  disjoined  from 
the  circumstances  attending  its  reception  on  the  connecting 
car,  without  violence  to  common  sense.  If  it  is  properly  used, 
in  accordance  with  the  rules,  the  reception  and  attempted 
use  of  it  are  substantially  parts  of  the  same  transaction. 
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We  think  our  view  of  the  admissibility  of  tliia  evidence  is 
founded  on  reason  and  analogy  and  fully  borne  out  by  au- 
thority in  Illinois.  Central  K,  E.  Co.  v.  Davenport,  177  UL, 
110 ;  Pennington  v.  111.  Central  E.  E.  Co.,  69  IIL  App.,  628 ; 
Wabash  E.  E.  Co.  v.  Kingsley,  78  IIL  App.,  236;  Illinois 
Central  E.  E.  Co.  v.  Harper,  83  Miss.,  660 ;  New  York,  L. 
E.  &  W.  E.  Co.  V.  Winter,  143  U.  S.,  60 ;  and  many  other 
cases. 

Nor  was  there  any  error  in  allowing  the  ordinances  set  up 
in  the  declaration  to  be  put  in  evidence.  Counsel  for  ap- 
pellant seems  to  be  under  a  misapprehension  in  regard  to  the 
effect  of  these  ordinances.  The  Supreme  Court  has  decided 
(Chicago  Union  Traction  Company  v.  City  of  Chicago,  199 
111.,  484)  that  the  transfer  ordinance  is  valid.  That  means, 
of  course,  that  it  was  valid  and  operative  from  its  passage. 
Its  validity  did  not  depend  on  the  decision  of  the  court  which 
merely  announced  it.  The  appellant  chose  to  claim  and  con- 
sider it  invalid,  but  it  did  so  at  the  risk  of  its  view  of  the  law 
being,  as  it  turned  out  to  be,  mistaken. 

To  eject  against  his  will  from  the  Halsted  street  car  going 
north  a  person  who  had  paid  fare  on  the  immediately  pre- 
ceding Lincoln  avenue  car  going  northwesterly,  and  who, 
boarding  the  Halsted  street  car  at  the  intersection  of  the 
streets,  offered  evidence  of  such  payment,  was  on  January 
12,  1902,  an  illegal  and  unlawful  act,  whatever  litigation 
the  company  or  other  people  were  carrj-ing  on  for  the  purpose 
of  "testing  the  question  as  to  the  liability  of  appellant  for 
refusing  such  transfers." 

The  illegality  and  unlawfulness  of  the  ejection  was  a 
proper  matter  for  proof,  both  as  affecting  the  conduct  of 
the  parties  and  the  measure  of  damages. 

"We  fully  recognize  the  doctrine,''  said  the  Appellate 
Court  of  the  Third  District,  "that  a  different  rule  obtains 
when  the  relation  of  passenger  and  carrier  exists  where  a  per- 
son is  ejected  from  a  train,  than  where  the  person  is  a  tres- 
passer or  has  not  a  right  on  tlie  train,"  (Wabash  E.  E.  Co. 
V.  Kingsley,  78  111.  App.,  23G),  and  the  proposition  is  good 
law  and  good  sense. 
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It  is  true  that  the  fact  that  an  ejection  is  illegal  and  un- 
lawful does  not  justify  the  passenger  sought  to  be  ejected 
in  interposing  resistance  and  counter  force.  But  this  does 
not  make  the  ejection  any  the  less  unlawful,  nor  prevent  the 
appellant  from  being  "a  law  breaker."  Counsel  complain, 
in  the  statement  of  the  case,  that  the  company  was  put  into 
the  position  before  the  jury  of  a  law  breaker  by  the  intro- 
duction of  the  ordinances,  and  in  the  brief  declare  that  the 
ejection  was  "rightful."  The  ejection  was  not  rightful,  and 
the  defendant  broke  the  law  in  authorizing  it  and  the  defend- 
ant's servant  in  executing  it.  The  very  reason  given  by  the 
courts  for  holding  that  a  passenger  should  not  resist  an  un- 
justifiable demand  of  the  conductor  that  he.  should  leave  the 
train  or  pay  fare,  is  that  he  may  recover  at  law,  besides  all 
other  losses,  damages  for  the  indignity  offered  him  in  ex- 
pelling him  from  the  train. 

If  the  expulsion  were  "rightful"  there  could  be  no  recovery 
for  any  indignity  in  such  expulsion.  It  is  true  that  the  ex- 
pelled passenger  should  not  physically  resist,  but  should  sub- 
mit to  the  indignity  in  the  interest  of  peace  and  good  order, 
and  that  in  consequence,  for  physical  injuries  received  in  re- 
sisting, if  he  does  resist,  he  cannot  recover  unless  there  is 
used  against  him  unreasonable  or  unnecessary  force  or  he  is 
subjected  to  unreasonable  and  unnecessary  danger.  But  the 
jury  were  given  this  legal  proposition  in  three  instructions — 
the  14th,  15th  and  18th — ^made  indeed  more  favorable  to  the 
defendant  than  they  ought  to  have  been  in  our  opinion,  by 
the  addition  of  a  further  statement  that  the  conductor  "had 
the  right  to  use  whatever  force  was  necessary  in  removing 
said  plaintiff  from  the  car"  if  he  refused  to  leave  when  re- 
quested, a  supposed  corollary  of  the  doctrine  that  it  was  the 
duty  of  the  plaintiff  to  leave  and  not  to  resist,  which  we  do 
not  think  properly  follows.  But  its  statement  in  this  form 
if  incorrect  was  certainly  not  disadvantageous  to  the  defend- 
ant, but  to  the  plaintiff.  No  instruction  minimizing  or  der- 
ogating from  the  doctrine  claimed  by  the  appellant  was 
given  to  the  jury.  It  must  therefore  be  assumed  by  us  that 
the  verdict  of  the  jury  involved  their  belief — in  the  language 
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of  the  18th  instruction  given  them  at  the  request  of  defend-  ^ 
ant — that  the  conductor's  conduct  amounted  "to  intentional 
wrong  or  was  of  such  a  reckless  character"  as  showed  that  he 
had  "an  utter  disregard  of  the  rights  or  safety  of  other  per- 
sons." In  our  opinion  the  jury  would  be  justified  in  so  be- 
lieving if  they  also  believed  that  the  car  was  moving  when 
the  plaintiff  was  ejected,  or  if  they  believed  that  force  and 
violence  greater  than  was  reasonably  necessary  to  eject  the 
plaintiff  were  used  on  him,  and  that  his  injuries  were  received 
bcause  of  such  unnecessary  force  and  violence,  and  not  be- 
cause of  any  resistance  that  he  may  have  made. 

It  is  hardly  necessary,  in  view  of  the  conflict  in  the  evi- 
dence and  the  verdict  of  the  jury,  for  us  in  passing  on  the 
question  raised  on  the  effect  of  the  evidence  as  a  whole  by 
some  of  the  assigned  errors  by  appellant,  to  go  farther  than 
the  question  of  whether  the  jury  were  warranted  in  finding 
that  the  car  was  moving  at  the  time  of  the  ejection,  for  there 
could  be  no  justification  for  ejecting  the  plaintiff  from  a  mov- 
ing car,  and  if  there  was  evidence  which,  if  believed  by  the 
jury,  warranted  them  in  finding  that  this  was  done,  we  can- 
not, in  the  absence  of  any  special  findings,  assume  that  their 
verdict  was  not  based  on  it. 

Before  discussing  the  weight  of  the  evidence  and  the  suffi- 
ciency of  the  case  made  by  the  plaintiff,  we  must  allude  to 
the  point  made  by  appellant  that  the  conductor  of  the  Hal- 
sted  street  car  was  erroneously  prevented  from  testifying,  as 
it  is  put  by  appellant's  brief,  "that  the  corner  of  Lincoln 
avenue  and  Halsted  street  was  not  a  transfer  point  under 
the  regulations  of  the  defendant  company." 

Farther  on  in  its  brief  appellant  says:  "It  was  neces- 
sary to  permit  us  to  show  that  this  conductor  whose  actions 
were  complained  of  knew  that  fact  (i.  e,  that  this  point  was 
not  a  transfer  point)  and  was  acting  in  accordance  with  ap- 
pellant's instructions  and  orders." 

We  think  that  it  was  proper  to  allow  the  defendant  to 
show  that  the  conductor  had  instructions  not  to  recognize  the 
transfer  in  question,  and,  as  appellant  itself  points  out,  the 
Lincoln  avenue  conductor  testified  to  this  effect  concerning 
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the  regulations  of  the  company  without  objection,  and  the 
division  superintendent,  McGowan,  was  allowed  so  to  testify 
over  objection.  We  think  also  that  such  is  the  purport  of 
the  testimony  of  Roach,  the  Halsted  street  conductor.  The 
contrary  view  seems  to  us  a  misconception.  By  examination 
of  the  record  we  find  that  the  question  first  asked  Eoach 
was,  "At  the  time  of  this  occurrence  on  the  12th  of  January, 
1902,  state  whether  or  not  the  comer  of  Lincoln  avenue  and 
Halsted  was  a  transfer  point  from  the  Lincoln  avenue  car 
going  north  on  Halsted."  The  question  was  objected  to  and 
the  objection  overruled.  The  witness  answered  "Xo." 
Then  the  question  was  put  to  him:  "State  whether  or  not, 
prior  to  the  12th  of  January,  1902,  and  at  that  time  you  had 
any  instructions  regarding  the  acceptance  of  a  transfer  from 
Lincoln  avenue  cars  north  on  Halsted  ?"  Objection  was 
made  to  this  question,  but  before  any  ruling  was  made  on  it 
the  trial  judge,  who  had  evidently  been  reconsidering  his 
ruling  on  the  prior  question,  said  that  in  that  ruling  he  be- 
lieved he  was  wrong,  because  the  question  was  not  as  it 
should  have  been,  "whether  under  the  rules  of  the  company 
transfers  were  received  at  that  point,"  but  "whether  it  was 
a  transfer  point,"  which  might  be  a  conclusion.  He  there- 
fore reversed  his  ruling  and  struck  out  the  answer  "No"  of 
the  witness  above  stated.  In  this  we  think  the  court  was 
right.  The  next  question  above  indicated  was  then  repeated 
without  objection,  and  was  answered  by  the  witness  "We 
had."  Afterwards  the  witness,  apparently  without  further 
questioning,  seemed  to  be  about  to  give  the  nature  of  the  in- 
structions, and  was  stopped  by  general  objection,  which  might 
well  have  been  on  the  ground  that  his  attempted  statement 
was  responsive  to  nothing.  This  question  was  then  asked 
him:  "State  whether  or  not  on  the  12th  of  January,  1902, 
at  the  time  of  this  occurrence,  you,  acting  under  your  in- 
structions, accepted  transfers  from  Lincoln  avenue  cars  north 
on  Halsted  ?"     This  colloquy  then  took  place : 

"Mr.  Fletcher:  Objected  to  as  calling  for  a  conclusion 
and  immaterial. 
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The  Court:  Yes,  it  is  not  immaterial.  It  is  the  form 
of  the  question;  the  objection  ia  sustained.     (Exception.) 

Mb.  Xeely:  Mr.  Roach,  on  the  12th  of  January,  1902, 
and  just  prior  thereto,  what  were  your  instructions  ? 

Mr.  Fletcher:    Objected  to  as  being  immateriaL 

The  Court:  It  appears  from  the  evidence  that  they  were 
in  writing.  *  *  He  (i.  e.  the  superintendent)  said 
some  instructions,  as  I  remember  it,  were  in  writing,  and 
any  conductor  that  did  not  understand  it,  he  went  to  him 
and  he  explained  them  to  him  verbally. 

Mr.  Xeely:  I  will  put  a  question  that  I  think  will 
straighten  it  out,  your  Honor.  *  *  *  Mr.  Eoach,  state 
whether  or  not  you  were  acting  under  instructions  as  to 
transfers  offered  from  the  Lincoln  avenue  line  to  the  North 
Halsted  street  line  ?     You  can  answer  it  yes  or  no. 

Mr.  Fletcher  :  I  object  to  it  as  calling  for  a  conclusion. 

The  Court:  Overruled. 

Mr.  Fletcher:  Exception. 

Answer:  Yes,  sir,  I  was  acting  under  instructions  from 
the  company. 

Q.  From  whom  did  you  get  those  instructions? 

A,  Those  instructions  were  given  by  a  bulletin  board  in 
our  barn  where  we  start  from  to  go  out  on  the  line. 

Mr.  Fletcher  :  I  move  to  strike  out  everything. 

The  Court  :  The  answer  may  fltand/* 

The  witness  then  proceeded  without  further  objection  to 
say  that  if  they  did  not  understand  their  instructions,  they 
would  ask  the  foreman  to  tell  them  what  to  do ;  that  he  had 
instructions  from  the  foreman  as  to  what  to  do  about  trans- 
fers from  Lincoln  avenue  to  North  Halsted  street ;  that  he  got 
them  both  from  the  bulletin  at  the  office  and  from  the  man 
that  broke  him  in  as  a  student  a  year  and  a  half  before^ 
and  that  there  had  been  no  change  since  that  time  on  that 
instruction  on  that  transfer  point. 

From  this  somewhat  extended  excerpt  from  the  record  it 
wall  be  clearly  seen  that  the  court  did  not  rule  on  the  direct 
question,  "What  were  your  instructions?"  but  that  counsel 
for  appellant  withdrew  it  and  asked  another,  and  that  the 
answer  to  this  last  question  was  evidently  understood  by  all, 
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undoubtedly  including  the  jury,  to  mean  that  in  Refusing  the 
transfers  in  question  the  witness  was  obeying  the  rules  of  the 
company.  We  think,  therefore,  that  the  appellant  has  no 
ground  of  complaint  on  this  score. 

We  are  urged  to  hold  any  verdict  against  the  defendant 
contrary  to  the  palpable  weight  of  the  evidence,  and  in  con- 
sequence to  hold  it  error  in  the  trial  court  not  to  have  taken 
the  case  from  the  jury  by  a  peremptory  instruction,  and  not 
to  have  granted  a  new  triaL  This  we  do  not  think  we  should 
be  justified  in  doing. 

Appellant  argues  that  the  evidence  establishes  the  facts 
that  the  conductor  told  plaintiff  that  he  must  either  pay  fare 
or  leave  the  car,  and  that  the  plaintiff  refused  to  pay  the  fare ; 
th*it  thereupon  the  conductor  led  or  pushed  him  out  of  the 
car  without  unnecessary  force  or  violence,  and  impliefdly  at 
least,  it  is  argued,  without  refusing  him  a  reasonable  oppor- 
tunity either  to  pay  his  fare  or  leave.  Finally,  it  is  insisted 
that  the  great  weight  of  the  testimony  shows  that  the  car 
w^as  at  a  standstill  at  the  time. 

As  we  have  said,  we  do  not  think  it  necessary  in  this  dis- 
cussion to  go  further  than  the  question  of  the  motion  or 
stoppage  of  the  car ;  but  it  is  well,  perhaps,  to  say  that  we  do 
not  agree  with  the  appellant  on  the  other  portions  of  the 
proposition  it  makes  regarding  the  evidence.  It  is  con- 
flicting to  some  extent,  but  there  is  no  disputing  that  a  small 
man  sixty-six  years  old,  with  two  ladies  and  an  infant  in  his 
party  and  under  his  care,  who  in  good  faith  deemed  himself 
and  them  to  have  paid  a  fare  which  entitled  them  to  passage 
in  the  car,  who  had  what  he  deemed  proof  of  that  in  his 
hands,  and  who  actually  was  entitled  to  such  passage  for  him- 
self and  them  under  the  law,  was  pulled  up  from  his  seat, 
hustled  through  the  car  and  put  off  the  same  by  a  man  clothed 
with  certain  recognized  authority,  almost  a  foot  taller  and 
but  twenty-four  years  old. 

The  line  between  necessary  force  and  violence  and  unneces- 
sary' force  and  violence  may  be  sometimes  hard  to  draw,  but 
the  facts  above  recited  being  assumed,  we  think  that  if  the 
jury,  independently  of  other  considerations,  were  from  the 
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conflicting  evidence  warranted  in  further  believing  that  no 
sufficient  explanation  was  given  or  opportunity  for  explana- 
tion vouchsafed,  that  no  reasonable  opportunity  was  offered 
the  plaintiff  not  only  to  pay  fare,  but  to  leave  the  car  safely 
and  to  take  his  wife,  daughter  and  child  with  him — in  other 
words,  that  the  actions  of  the  conductor  were  so  prompt,  sum- 
mary and  ill-tempered  as,  in'  the  language  of  the  instruction 
hereinbefore  quoted,  to  be  "of  such  a  reckless  character  as 
to  show  an  utter  disregard  of  the  rights  or  safety  of  other 
persons,"  that  a  verdict  for  the  plaintiff  could  and  ought  to  be 
sustained,  without  at  all  derogating  from  the  doctrine  that 
it  was  the  duty  of  the  plaintiff  to  offer  no  physical  resistance 
to  his  expulsion.  There  is  in  the  conflicting  evidence,  in 
our  opinion,  sufficient,  if  believed,  to  justify  the  finding  of 
the  jury. 

Even  if  this  were  not  so,  it  cannot  be  doubtful  that  the 
duty  of  the  conductor  was  to  see  that  the  car  had  fully  stopped 
before  compelling  the  plaintiff  to  leave  it.  Such  resistance 
as  was  necessary  to  avoid  being  thrown  from  a  moving  car 
certainly  could  not  be  imputed  as  a  fault  to  plaintiff.  Coun- 
sel for  appellant  say  that  the  evidence  proves  that  the  car 
had  stopped,  but  we  do  not  so  read  it.  There  was  a  direct  • 
conflict  concerning  the  point,  but  at  least  five  disinterested 
witnesses  swore  positively  that  the  car  was  moving  when  the 
plaintiff  was  put  off.  The  criticism  of  their  testimony  and 
the  argument  concerning  their  inability  properly  to  observe 
the  situation,  made  by  appellant's  counsel,  is  not  convincing, 
and  we  think  the  jury  were  justified  in  weighing  the  credi- 
bility of  the  witnesses  and  finding  that  the  conductor  acted 
in  anger  and  in  reckless  disregard  of  plaintiff's  safety. 

The  appellant  argues  that  even  if  the  car  was  moving  when 
the  plaintiff  was  put  off,  yet  if  his  fall  was  in  a  struggle  in 
which  the  plaintiff  was  assaulting  or  threatening  to  assault 
the  conductor  and  as  an  incident  thereof,  there  can  be  no 
recovery.  We  have  said  that  the  plaintiff  had  a  right  to 
resist,  even  to  struggling,  being  put  6ff  a  moving  car.  This 
would  not  give  him  the  right  to  assault  the  conductor  with 
his  cane,  but  we  are  relieved  from  the  necessity  of  consider- 
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ing  whether  the  contention  of  the  appellant  is  sound  by  the 
fact  that  there  is  no  testimony  to  support  the  hypothesis  it 
suggests. 

Roach,  the  conductor,  Garret,  the  motorman,  and  Alma 
GrifEes,  a  witness  for  defendant,  are  the  only  ones  who  swore 
to  any  assault  or  threatening  of  an  assault  on  the  conductor 
with  a  cane,  and  they  all  testified  that  the  car  was  at  a  stand- 
still and  the  plaintiff  safely  off  of  it  and  on  the  ground  before 
he  threatened  or  struck  the  conductor.  Eoach  and  Garret 
say  that  after  he  was  on  the  ground  he  turned  while  standing 
on  the  street  and  struck  Roach  with  his  cane.  Miss  Grif- 
fies  says  the  plaintiff  did  not  strike  the  conductor,  but  as- 
cended the  step  again  and  threatened  him  with  his  cane. 
There  are  witnesses  for  the  plaintiff  who  say  that  they  noticed 
a  cane  in  the  plaintiff's  hands,  and  that  they  saw  him  put  his 
hands  out  and  up  with  the  cane  in  them,  which  was  natural 
enough  even  on  the  plaintiff's  theory  of  the  occurrence;  but 
it  cannot  be  fairly  inferred  from  the  testimony  of  any  one 
of  them  that  he  or  she  saw  anything  like  a  threatening  mo- 
tion, and  some  of  them,  like  Miss  Griffies,  witness  for  the  de- 
fendant, contradict  the  motorman  and  conductor  about  the 
alleged  blow.  Miss  Griffies  says  that  when  put  off  the  plain- 
tiff was  protesting,  which  he  surely  had  a  right  to  do. 

The  jury  were  instructed  as  requested  by  defendant,  that 
if  they  believed  from  the  evidence  that  plaintiff  was  injured 
after  he  had  left  the  car  and  had  safely  alighted  on  the 
ground,  they  must  find  the  defendant  not  guilty,  and  more 
specifically  that  if  they  believed  from  the  evidence  that  after 
the  plaintiff  was  off  said  car  and  safely  on  the  street  he 
struck  or  struck  at  the  conductor  with  a  cane,  and  that  then 
said  conductor,  because  of  being  so  struck  or  struck  at,  pushed 
said  plaintiff  so  that  he  fell,  etc.,  the  defendant  would  not 
Ik?  liable  for  the  injuries  plaintiff  received. 

It  must  be  presumed,  under  these  instructions,  that  the 
jury  did  not  believe  the  defendant's  witnesses,  but  believed 
from  the  testimony  of  plaintiff's  witnesses  that  the  injuries 
were  received  by  the  ejection  from  a  moving  car  and  a  conse- 
quent fall. 
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A  variance  between  the  appellee's  declaration  and  the  evi- 
dence is  alleged  by  the  appellant  and  is  urged  as  a  ground  for 
the  contention  that  the  case  should  have  been  taken  from 
the  jury  by  the  trial  court,  and  for  the  contention  that  tbo 
refused  instruction  No.  1,  offered  by  the  defendant,  as  fol- 
lows: 

"1.  The  court  instructs  the  jury  that  the  plaintiff  has- 
alleged  in  his  declaration  and  in  each  count  thereof,  that 
the  said  conductor  willfully,  maliciously  and  wantonly,  with 
great,  unnecessary  and  excessive  force  and  violence,  did  ex- 
pel, thrust  and  eject  the  plaintiff  from  said  car  while  the 
same  was  moving  at  a  high  rate  of  speed  and  thereby  did 
throAV  and  cause  him  to  be  thrown  down  to  and  upon  the 
ground.  This  is  a  material  allegation  of  said  declaration^ 
and  of  each  count  thereof,  and  the  burden  of  proof  is  upon 
the  plaintiff,  and  he  must  prove  said  allegation  by  a  pre- 
ponderance or  greater  weight  of  the  evidence  before  he  can 
recover  for  injuries  sustained  by  hi^ja,  if  any,  by  being 
thrown  to  the  ground.  If  you  believe  from  the  evidence, 
under  the  instructions  of  the  courtj  that  at  the  time  and 
place  in  question,  that  the  car  came  to  a  standstill  and  that 
the  said  plaintiff  alighted  or  was  put  off  said  car  by  said 
conductor,  and  that  he  was  safely  upon  the  ground  and  that 
he  was  not  expelled,  or  thrown  or  ejected  from  said  car 
while  said  car  was  moving  at  a  high  rate  of  speed,  then  the 
plaintiff  cannot  recover  for  the  injuries  sustained  by  him, 
if  any,  by  being  thrown  to  the  ground," 

should  have  been  given. 

So  far  as  the  instruction  is  concerned,  all  that  was  proper 
in  the  instruction  was  covered  by  others  %vhich  were  given* 
It  is  not  true  that  the  plaintiff  alleged  in  each  count  of  the 
declaration  that  the  ejection  was  while  the  car  was  moving; 
at  a  high  rate  of  speed ;  nor  is  it  true  that  the  rate  of  speed 
was  material  and  must  have  been  proved  as  charged.  So 
it  is  explicitly  held  in  Illinois  Central  Railroad  Company  v. 
Davenport,  177  111.,  110. 

It  is  claimed  by  the  appellant  that  a  variance  exists  be- 
tween the  declaration  and  the  proof,  because  the  form  of  ao* 
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tion  is  trespass  and  the  proof  would  only  support  an  action 
on  the  case.  The  argument  in  support  of  this  claim  is  highly 
technical  and  is  unsound.  The  very  cases  which  counsel  for 
appellant  cite  in  their  argument  seem  to  us  authorities  for 
tlie  contrary  view,  and  their  contentions  appear  inconsistent 
^nd  self-destructive.  They  say  that  because  the  defendant 
<?ompany  authorized  and  required  its  servant  to  do  an  un- 
lawful act,  the  act  became  rightful  and  lawful  so  far  as  the 
servant  was  concerned,  and  therefore  the  defendant  company 
would  not  be  liable  in  trespass,  but  only  in  case,  because  the 
servant's  act  was  rightful.  But  even  before  the  section  of 
the  Practice  Act  which  abolished  the  distinction  between 
actions  of  trespass  and  trespass  on  the  case,  and  declared  that 
in  all  cases  where  trespass  or  trespass  on  the  case  had  been 
theretofore  the  appropriate  form  of  action,  either  of  the  forms 
might  be  used,  as  the  party  bringing  the  action  might  elect, 
the  Supreme  Court,  speaking  through  Judge  Caton  in  St. 
Louis,  Alton  &  Chicago  Eailroad  Company  v.  Dalby,  19  111., 
353,  said  that  where  a  person  was  removed  from  a  car  by  an 
authorized  agent  of  the  company,  when  he  had  not  refused 
to  pay  the  fare  he  was  legally  bound  to  pay,  the  company 
was  liable  in  an  action  of  trespass.  In  that  case  the  con- 
ductor was  following  the  general  orders  of  the  company, 
which  however  were  illegal,  as  in  the  case  at  bar,  and  the 
judgment  in  trespass  was  affirmed. 

The  doctrine  contended  for  by  the  appellant  is  an  entirely 
different  one  from  that  which  was  recognized  by  the  instruc- 
tions— that  the  passenger  should  not  physically  resist  the  un- 
lawful expulsion,  and  cannot  recover  for  physical  injuries 
received  in  consequence  thereof  if  he  does — with  which  ap- 
pellant appears  to  confound  it.  The  point  appears  even  less 
well  taken,  if  possible,  in  view  of  the  section  of  the  Practice 
Act  which  we  have  quoted.  Moreover,  we  agree  with  the 
position  of  appellee  that  it  was  not  pro^^rly  brought  to  the 
attention  of  the  trial  court  even  had  it  been  valid,  and  can- 
not, therefore,  be  considered  here. 

Finally,  the  appellant  urges  that  the  damages  are  excessive. 
We  think  they  are  very  large,  and  this  matter  has  given  us 
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some  hesitation  in  affirming  this  judgment  as  it  stands.  We 
do  not  think  them  so  large,  however,  in  view  of  some  of  the 
evidence,  as  clearly  to  show  passion  and  prejudice  on  the 
part  of  the  jury ;  and  it  is  impossible  to  determine  from  the 
verdict  given  on  what  basis  the  jury  gave  them.  We  feel,  in 
consideration  of  the  whole  case,  that  in  requiring  a  remittitur 
we  should  invade  the  province  of. the  jury,  although  we 
should  have  been  better  satisfied  with  a  smaller  verdict. 

We  cannot  and  do  not,  in  view  of  the  authorities  in  this 
State — for  example,  Chicago,  Burlington  &  Quincy  E.  R. 
Co.  V.  Bryan,  90  111.,  126,  and  Illinois  Central  E.  E.  Co.  v, 
Davenport,  177  111.,  110 — hold  that  exemplary  or  punitive 
damages  could  not  be  given  in  this  case  against  the  defend- 
ant, but  if  we  could  know  that  the  jury  fixed  the  amount  of 
the  damages  on  such  a  basis,  we  might  be  inclined  to  compel 
a  remittitur  as  a  condition  of  affirming  the  judgment,  for 
although  punitive  damages  might  be  allowed,  their  amount 
would  be  a  proper  subject  for  our  consideration.  But  no 
instructions  were  asked  by  appellee  or  given  by  the  court 
suggesting  such  damages,  and  it  may  be  that  the  jury,  with 
the  witnCvSses  and  the  plaintiff  before  them,  considered  that 
the  damages  given  were  merely  compensatory  for  the  injuries 
which  they  believed  from  the  somewhat  conflicting  evidence 
were  received. 

We  do  not  think  that  the  evidence  of  loss  in  the  plaintiff's 
business  was  conclusive  or  very  important  under  the  circum- 
stances shown  but  the  evidence  of  the  plaintiff  himself  and 
of  his  daughter  and  of  the  physician  who  attended  him, 
tended  to  show  pennanent  injuries  both  to  the  plaintiff's 
mind  and  body.  His  memory,  his  nerves  of  motion,  his 
voice,  his  hearing  and  his  eyesight  were  permanently  affected, 
according  to  his  o^^^l  and  his  daughter's  testimony.  The 
physician  diagnosed  among  his  injuries  concussion  of  the 
brain  and  a  fracture  of  the  skull.  The  indignity  offered 
to  him  was  great,  and  the  physical  pain  and  suffering,  ac- 
cording to  his  testimony  and  that  of  his  daughter,  very  great. 

Although  testimony  offered  by  the  defendant's  witnesses 
tends  to  contradict  some  of  the  statements  made  by  the  daugh- 
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ter  and  other  witnebses  for  the  plaintiff  regarding  his  con- 
dition immediately  after  the  occurrence,  the  jury  may  have 
preferred  to  believe  the  latter. 
The  judgment  is  affirmed. 

Afjirmed, 


Chieago  City  Railway  Company  t.  Catlierine  HcDon- 
ough.  Administratrix. 

Gen.  No.  12,126. 

1.  Right  of  becovert — particular  instruction  upon,  held  not 
ground  lor  reversal.  The  following  instruction  pertaining  to  the 
right  of  recovery,  held,  in  connection  with  the  other  instructions 
given  in  the  cause,  not  ground  for  reversal: 

"Vou  are  instructed  as  a  matter  of  law  that  if  you  find  from  the 
evidence  that  the  defendant  has  been  guilty  of  negligence,  and  that 
such  negligence  caused  the  injury  to  the  plaintiff's  intestate  com- 
plained of  in  the  first,  second,  third  and  sixth  counts  of  the  amended 
declaration,  or  any  one  of  said  counts,  and  that  before  and  at  the 
time  of  such  injury  the  plaintiff's  intestate  was  in  the  exercise  of 
ordinary  care  for  his  personal  safety,  then  your  verdict  will  be  for 
the  plaintiff." 

2.  Negligence — instruction  as  to  how  question  of,  should  be 
determined,  held  not  reversible  error.  The  following  instruction 
upon  this  subject  held,  in  connection  with  the  other  instructions 
given  in  the  cause,  not  ground  for  reversal: 

"You  are  further  instructed,  as  a  matter  of  law,  that  the  question 
of  whether  or  not  the  defendant  was  guilty  of  negligence  is  for 
your  determination  upon  all  the  circumstances  and  facts  proven  in 
the  case." 

3.  Res  gestae — what  part  of.  The  motorman's  treatment  of  a 
signal  of  danger  and  his  remark  made  in  connection  therewith  are 
competent  as  part  of  the  res  gestw. 

4.  Speed — what  evidence  upon  subject  of,  not  ground  for  reversal. 
The  statement  of  a  witness  that  the  car  at  the  time  of  the  accident 
in  question  was  going  at  "full  speed"  is  not  of  such  a  character  as 
calls  for  a  reversal. 

5.  Riles  and  regulations — when  competent.  The  rules  and 
regulations  of  a  traction  company  known  as  well  to  the  party  in- 
jured as  to  the  servant  alleged  to  have  caused  the  injury  and  which 
were  promulgated  for  guidance  in  such  a  contingency  as  that  ex- 
isting at  the  time  of  the  accident,  are  competent  upon  the  question 
of  the  contributory  negligence  of  the  one  and  the  negligence  of  the 
other. 
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6.  Remabks  of  counsel — when  improper,  will  not  reverse.  Im- 
proper remarks  of  counsel  which  have  been  objected  to  are  not 
ground  for  reversal  where  such  objection  was  sustained  and  counsel 
making  such  remarks  rebuked,  unless  injury  appears  to  have  re- 
sulted. 

7.  Conduct  of  judge — what  not  improper.  The  remark  of  the 
trial  judge  to  the  effect  that  he  would  adjourn  court  if  necessary 
to  allow  plaintiff's  counsel  to  secure  the  attendance  of  a  desired 
witness  is  not  improper  and  consequently  will  not  reverse. 

8.  Conduct  of  judge — what  not  reversible  error.  The  trial  judge 
is  permitted  to  exercise  a  discretion  in  regulating  the  arguments  of 
counsel  and  unless  he  abuses  such  discretion  a  reversal  will  not 
follow.  In  this  case  it  is  held  that  the  refusal  of  the  trial  judge 
to  permit  counsel  to  use  a  manuscript  in  his  argument  to  the  jury 
was  not  an  abuse  of  discretion. 

9.  High  bate  of  speed  in  a  fibe  engine — not  negligence.  It  is 
not  proof  of  negligence  that  a  fire  engine  is  driven  to  a  fire  at  a 
higher  rate  of  speed  than  is  allowable  in  the  streets  for  a  private 
carriage. 

Ball,  J.,  dissenting. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act. 
Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  John 
Gibbons,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1904.    Afilrmed.    Opinion  filed  December  4,  1905. 

Statement  by  the  Court.  The  plaintiff  below,  the  ap- 
pellee here,  secured  in  the  Circuit  Court  of  Cook  County  a 
judgment  of  $5,000  against  the  Chicago  City  Railway  Com- 
pany, tlie  defendant  below  and  appellant  here,  under  the 
statute  allowing  damages  to  the  personal  representatives  of  a 
deceased  person  for  the  benefit  of  the  next  of  kin  for  caus- 
ing the  death  of  the  deceased  by  Avrongful  act,  neglect  or  de- 
fault. 

The  cause  was  tried  before  a  jury  and  the  judgment  was 
rendered  on  their  verdict  after  a  motion  for  a  new  trial  and 
a  motion  in  arrest  of  judgment  had  been  made  by  the  defend- 
ant and  denied  by  the  court,  and  exceptions  taken  to  said  ac- 
tion. A  motion  by  the  defendant  was  made  and  denied  after 
the  plaintiff's  evidence  was  concluded,  and  renewed  and  again 
denied  after  the  conclusion  of  all  the  evidence,  for  an  in- 
struction that  the  jury  should  find  for  the  defendant. 
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The  deceased,  Bernard  McDonough,  at  the  time  of  his 
death  was  51  years  old.  He  left  a  wife  and  five  minor 
children.  He  was  a  member  of  the  fire  department  of  the 
city  of  Chicago  and  bad  been  so  for  22  years.  He  was 
lieutenant  of  company  49,  the  crew  of  the  fire  engine  of 
which  on  the  night  of  the  accident  which  resulted  in  his  death, 
consisted  of  himself  and  three  other  persons — Mesbauer,  the 
driver,  and  Koe  and  Drews,  engineers,  firemen,  or  other  em- 
ployees of  the  department.  During  the  night  of  Septem- 
ber 27,  1900,  an  alarm  of  fire  was  received  at  the  engine 
house  of  company  49,  which  was  at  1742  47th  street,  about 
125  feet  west  of  Marshfield  avenue.  It  was  not  far  from 
half  past  ten  o'clock.  The  fire  was  at  the  eomer  of  51st 
street  and  Centre  avenue,  a  little  more  than  half  a  mile  east 
of  the  engine  house  and  just  half  a  mile  south.  The  hose 
cart  left  the  house  first  under  the  charge  of  the  captain  of 
the  company.  The  fire  engine  followed  shortly  after,  but 
the  start  of  the  hose  cart  made  it  precede  tlie  engine  by 
something  more  than  a  block.  Both  hose  cart  and  engine 
ran  east  on  47th  street,  turned  south  on  Marshfield  avenue 
and  east  again  on  51st  street,  which  was  the  only  paved  street 
and  the  only  one  with  railroad  tracks  in  it  between  47th 
street  and  55th  street.  It  has  a  double  track,  and  the  fire 
engine  evening  into  the  south  track  on  its  way  eastward.  Both 
hose  cart  and  engine  carried  lights  and  a  gong.  The  engine 
was  in  charge  of  the  deceased,  Bernard  McDonough,  who  sat 
with  the  driver  and  had  control  of  the  speed  and  direction 
of  the  engine,  the  driver  as  well  as  the  rest  of  the  crew  be- 
ing under  his  orders.  Ashland  avenue  is  the  next  north  and 
south  street  east  of  Marshfield  avenue,  and  on  it  there  are 
double  car  tracks  of  the  appellant,  crossing  51st  street  and 
extending  from  6'9th  street  to  Archer  avenue.  An  electric 
motor  car  of  the  appellant  corporation  coming  north  on  the 
east  track  ran  into  the  engine  at  the  crossing  at  51st  street. 
It  struck  the  hind  wheel  of  the  engine  (between  the  front 
and  rear  wheels,  the  motorman  ©ays)  after  the  horses  at- 
tached to  it  had  <^eaTed  the  track.  The  hub  of  the  hind  south 
wheel  and  one  of  the  spokes  were  bent  and  tlie  axle  was  badly 
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sprung.  The  engine  tilted  to  the  north  and  all  the  men  were 
thrown  off.  MeUonough  was  seriously  injured  and  was 
taken  to  the  hospital,  where  he  died  from  his  injuries  three 
days  later.  The  other  men  were  hurt  less  seriously.  The 
engine  righted  itself  and  the  horses  ran  eastward  with  it 
without  a  crew  or  driver.  The  headlight  of  the  car  was 
knocked  off,  the  fender  and  dashboard  bent,  the  front  forward 
tnicks  thro^^^l  off  the  track  and  a  part  of  the  flange  of  the 
wheel  broken  off.  It  was  able,  after  being  replaced  on  the 
tracks  by  the  wrecking  crew,  to  go  to  the  barn  by  its  own 
motive  power. 

These  facts  connected  with  the  accident  are  undisputed. 
Other  material  circumstances,  concerning  which  there  is  a 
conflict  in  the  testimony,  will  be  alluded  to  in  the  opinion 
so  far  at  it.seems  necessary. 

For  the  declaration  in  the  cause  as  originally  filed,  there 
was  substituted  an  amended  declaration  in  eleven  counts, 
and  after  an  amendment  of  one  of  them  the  cause  went  to 
trial  on  these  eleven  counts  and  the  general  issue  filed  to 
them.  At  the  conclusion  of  the  plaintiff's  evidence,  however, 
the  court,  although  refusing  to  take  the  case  from  the  jury, 
instructed  the  jury  that  the  plaintiff  had  failed  to  make  out  a 
case  under  the  4t'h,  5th,  7th,  8th,  9th,  10th  and  11th  counts 
of  the  declaration,  thus  leaving  to  go  to  tlie  jury  only  the 
Ist,  2nd,  3rd  and  6th  counts. 

The  first  count  alleged  the  duty  of  the  defendant  to  be  to 
run  and  operate  the  car  at  a  moderate  and  reasonable  rate 
of  speed  in  approaching  and  passing  over  said  crossing  at 
night,  and  stated  the  breach  of  it  to  have  been  in  running  the 
car  at  an  unreasonable  and  dangerous  rate,  and  not  using  the 
care  and  prudence  which  the  safety  of  those  likely  to  be  im- 
periled by  the  running  of  said  car  demanded,  whereby  the 
deceased,  while  in  the  exercise  of  due  care  and  diligence  and 
while  doing  his  duty  as  a  member  of  the  fire  department, 
was  killed. 

The  second  count  stated  the  defendant's  duty  to  be  to 
cause  the  car  to  be  nm  under  such  control  and  lessened  sj^ed 
in  approaching  and  passing  over  said  crossing,  that  the  motor- 
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man  could  stop  it  within  a  reasonable  distance  upon  the  ap- 
pearance of  danger  to  others,  and  the  breach  of  it  causing  the 
accident  to  have  been  that  the  car  was  not  run  under  such 
control  and  lessened  speed. 

The  third  count  declared  the  same  result  to  have  been 
caused  by  the  breach  of  the  defendant's  duty  to  cause  a  bell 
or  gong  on  the  car  to  be  rung  or  sounded  just  before. the  car 
ran  upon  said  crossing,  and  to  keep  said  bell  or  gong  con- 
stantly sounded  while  said  car  approached  the  crossing. 

The  sixth  count  declared  the  breach  of  duty  causing  the 
injury  to  be  in  the  servants  of  defendant  negligently,  care- 
lessly and  improperly  failing  to  watch  and  look  out  for  the 
approach  or. passage  of  fire  engines  upon  said  street  over 
said  crossing,  and  failing  to  look  to  see  if  said  crossing  was 
and  would  then  and  there  be  clear  for  the  passage  of  said 
car,  and  failing  to  try  to  ascertain  if  it  would  be  so  clear,  and 
giving  no  more  attention  and  exercising  no  more  watchful- 
ness as  to  whether  the  track  ahead  of  said  car  was  clear  while 
it  was  approaching  and  passing  said  crossing  than  at  other 
places  on  the  route  of  said  car. 

From  the  judgment  of  the  Circuit  Court  the  Chicago  City 
Railway  Company  appealed  to  this  court,  and  here  assigns 
and  argues  alleged  errors  involving  the  following  propo- 
sitions: That  improper  evidence  in  behalf  of  the  appellee 
was  admitted  on  the  trial ;  that  erroneous  instructions  were 
given  to  the  jury;  that  appellant  was  prejudiced  and  deprived 
of  a  fair  trial  by  improper  utterances  of  the  trial  judge  and 
of  the  counsel  for  appellee  before  the  jivry;  and  that  the  ver- 
dict was  against  the  clear  weight  of  the  evidence. 

William  J.  Hynes,  Samuel  S.  Page  and  Watson  J. 
Ferry,  for  appellant ;  Mason  B.  Starring,  of  counsel. 

L  T.  Greenacre,  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

The  jury  in  this  case  had  close  and  doubtful  questions  of 
fact  to  decide  on  conflicting  evidence.  It  was  very  neces- 
sary, therefore,  that  they  should  be  correctly  instructed  as  to 
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the  law,  and  that  nothing  should  have  been  erroneously  ad- 
mitted in'  evidence  or  allowed  to  happen  before  them  which 
it  is  apparent  might  have  misled  them.  But  after  a  care- 
ful examination  of  the  matters  complained  of  by  the  appel- 
lant, we  fail  to  find  in  them  anything  which  could  reason- 
ably be  supposed  to  have  had  such  an  effect. 

Appellant  asked  from  the  court  thirty-nine  instructions, 
thirty-three  of  which  were  given  as^asked,  two  of  which  were 
modified,  and  four  of  which  were  refused.  The  appellant 
does  not  here  complain  of  the  refusals  or  modifications.  The 
instructions  which  were  thus  given  at  appellant's  request  very 
completely  covered  the  law  necessary  for  the  jury  to  know. 
The  first  seven  of  them  respectively  informed  the  jury  that 
the  plaintiff  had  failed  to  make  out  a  case  under  the  4th, 
5th,  7th,  8th,  9th,  10th  and  11th  counts  of  her  declaration, 
and  that  therefore  they  should  disregard  those  counts  alto- 
gether. 

The  next  instruction  given  at  the  request  of  appellant  tells 
the  jury  that  the  plaintiff  cannot  recover  at  all  unless  they 
find  that  she  has  proved  by  a  preponderance  of  the  evidence 
that  the  deceased  was  not  guilty  of  any  want  of  ordinary 
care,  prudence  and  caution  for  his  own  safety  which  proxi- 
mately contributed  to  the  alleged  injury,  and  that  the  de- 
fendant was  guilty  of  some  particular  negligence  charged  in 
some  count  of  the  declaration  submitted  to  the  jury.  The 
jury  were  further  instructed  that  the  burden  of  proof  was 
not  upon  the  defendant  to  show  that  it  was  not  guilty  of  the 
specific  charges  of  negligence  in  the  counts  submitted  for 
their  consideration,  but  that  the  burden  of  proof  was  upon 
the  plaintiff  to  show  by  a  preponderance  of  evidence  that  the 
defendant  was  so  guilty. 

We  think,  therefore,  that  as  all  the  instructions  are  those 
of  the  court  and  must  be  taken  and  considered  as  one  con- 
nected series,  of  which  obligation  the  jury  by  instructions 
given  by  the  court  of  its  own  motion,  was  explicitly  in- 
formed, there  can  have  been  no  harm  done  by  the  lack  of 
precision  excluding  ambiguity  in  the  first  instruction  giveu 
at  the  request  of  appellee.     It  is: 
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"You  are  instructed  as  a  matter  of  law  that  if  you  find 
from  the  evidence  that  the  defendant  has  been  guilty  of  neg- 
ligence, and  that  such  negligence  caused  the  injury  to  the 
plaintiff's  intestate  complained  of  in  the  first,  second,  third 
and  sixth  counts  of  the  amended  declaration,  or  any  one  of 
said  counts,  and  that  before  and  at  the  time  of  such  injury 
the  plaintiff's  intestate  was  in  the  exercise  of  ordinary  care 
for  his  personal  safety,  then  your  verdict  will  be  for  the 
plaintiff." 

That,  this  instruction  is  capable  of  a  construction  which 
removes  the  objection  made  by  appellant,  that  it  does  not 
restrict  the  negligence  for  which  the  plaintiff  can  recover  to 
that  mentioned  in  the  declaration,  is  evident  if  we  insert 
parenthesis  marks  around  the  clause  "and  that  such  negli- 
gence caused  the  injury  to  the  plaintiff's  intestate."  Making 
this  a  parenthetical  clause  would  plainly  show  the  following 
clause,  "complained  of  in  the  first,  second,  third  and  sixth 
counts  of  the  amended  declaration,  or  any  one  of  said  counts," 
to  limit  the  word  "negligence"  and  not  the  w^ord  "injury." 
That  this  instruction  might  be  construed  so  as  to  state  a  cor- 
rect principle  of  law  would  not  by  itself — if  it  could  be  con- 
strued in  a  different  sense — remove  the  objection  to  it  or 
render  it  harmless ;  but  when  it  is  considered  that  it  would  be 
very  unnatural  for  the  "injury  to  the  plaintiff's  intestate" 
to  be  characterized  as  "complained  of  in  the  first,  second, 
third  and  sixth  counts  of  the  declaration,  or  any  one  of  said 
counts"  (since  the  injury  to  the  plaintiff's  intestate  was  de- 
scribed in  exactly  the  same  words  in  all  four  counts),  but 
that  it  would  be  very  natural  that  "negligence"  of  the  defend- 
ant should  be  so  characterized,  and  when  to  that  consideration 
is  added  the  fact  that  the  proposition  of  law  which  the  cor- 
rect construction  of  this  instruction  would  make  it  state  was 
very  explicitly  given  to  the  jury  in  two  other  instructions 
of  the  series,  which  also  explicitly  negative  the  erroneous 
proposition  which  appellant's  counsel  allege  can  be  found  in 
it,  we  think  it  is  clear  that  there  can  be  no  reasonable  ground 
for  fear  that  it  misled  the  jury  or  was  misunderstood  by 
them. 
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As  to.  the  third  instruction,  the  only  other  one  attacked 
by  the  appellant,  which  is  as  follows:  '^You  are  further  in- 
structed, as  a  matter  of  law,  that  the  question  of  whether  or 
not  the  defendant  was  guilty  of  negligence  is  for  your  de- 
termination upon  all  the  circumstances  and  facts  proven  in 
the  case," — it  is  plain  also  that  if  the  jury  understood  from 
.the  instructions  as  a  series,  as  we  think  they  did,  that  the 
"negligence"  with  which  they  were  concerned  was  only  the 
negligence  "complained  of  in  the  first,  second,  third  and 
sixth  counts  of  the  declaration,  or  some  one  of  them,"  the  in- 
struction was  harmless,  and  indeed  entirely  accurate.  Our 
view  of  the  harmlessness  of  these  instructions  in  connection 
with  the  others  given  is  supported  by  the  authority  of  the 
Supreme  Court  in  similar  cases:  Chicago  City  Ey.  Co.  v. 
Eoach,  180  111.,  174;  Masonic  Temple  Association  v.  Col- 
lins, 210  111.,  482;  Chicago  City  Ry.  Co.  v.  Bundy,  210  111., 
39 ;  Chicago,  Eock  Island  &  Pacific  Ey.  Co.  v.  Leisy  Brew- 
ing Co.,  174  111.,  547. 

Nor  do  we  think  that  there  was  any  reversible  error  in 
the  rulings  of  the  trial  court  on  the  admission  of  evidence. 
"It  is  complained  that  certain  improper  testimony  of  a  lad 
named  Murphy  was  admitted  and  allowed  to  stand.  3^Iurphy 
claimed  to  have  given  the  motorman  of  appellant's  car  signals 
of  danger  before  the  engine  had  reached  Ashland  avenue 
and  while  the  car  was  between  Fifty-second  and  Fifty-third 
street. 

Murphy  testified:  "I  ran  to  the  sewing  machine  store 
(Hipshee's)  on  the  east  side  of  Ashland  avenue  about  three 
doors  from  the  corner"  (of  51st  street).  "I  was  in  the 
middle  of  the  track  waving  my  hat  and  hands  in  the  north- 
bound track.  I  started  waving  my  hat  an'd  hands  and  holler- 
ing for  them  to  stop,  and  the  motorman  told  me  to  go  to  hell 
out  of  there  or  he  would  run  over  me.  When  I  commenced 
to  wave  the  car  was  about  the  width  of  four  lots  away  from 
me.  I  don't  know  how  wide  the  lots  are.  The  motorman 
shut  off  his  controller  and  pulled  back  his  brake  and  told 
me  to  go  to  hell  out  of  the  way  or  he  would  run  over  me. 
He  then  turned  back  his  controller  and  let  the  car  go  full 
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run  again  as  fast  as  ever.  When  he  shut  off  his  power  and 
put  on  his  brake  he  was  in  front  of  Hipshee's,  and  as  he 
turned  it  on  again  lie  hollered  at  me.  How  I  knew  he  turned 
it  on  w^as,  I  could  hear  the  sound  of  the  thing,  turning  it 
back,  and  it  started  off  all  of  a  sudden.  I  could  not  say 
how  these  cars  were  run  there.  When  I  commenced  flagging 
him  he  was  running  fast.  After  I  flagged  it,  it  did  not 
change  speed.  He  went  kind  of  slower,  and  then  he  started 
faster  again.  When  he  started  faster  he  w^as  right  at  School- 
man's wine  house."  (Between  Ilipshee's  and  the  corner.) 
^'The  next  thing  I  saw  was  the  engine  coming  towards  the 
comer  and  the  car  as  it  struck  the  crossing.  The  car  ran  into 
the  hind  end  of  the  engine,  threw  the  men  off,  and  went  right 
along.  The  motorman  went  back  into  the  door,  kind  of  let 
go  of  this  thing,  and  stepped  back,  and  as  he  did,  the  jar 
of  hitting  the  engine  knocked  him  back  in  the  middle  of  the 
car  on  his  back.  *  *  *  the  door  was  open  and  the  jar 
threw  him  down — the  jar  of  the  engine.  *  *  *  There 
was  no  bell  rung  except  the  fire  engine  and  hose  cart.  Car 
bell  never  rang." 

This  testimony  was  contradicted  in  certain  parts  by  the 
motorman  himself,  and  the  appellant's  counsel  argue  for  its 
entire  untrustworthiness,  but  on  the  assumption  that  the  story 
told  by  Murphy  is  a  correct  version  of  the  occurrence,  it 
would  seem  plain  from  reading  it  that  Murphy's  trying  to 
stop  the  car  and  the  motorman's  treatment  of  the  attempt, 
including  his  alleged  remark  (which  remark  is  the  testimony 
appellant  objected  to  and  unsuccessfully  moved  to  strike  out), 
were  part  of  the  res  gestae,  almost  contemporaneous  with  the 
accident  and  serving  "to  explain,  illustrate,  qualify,  limit  or 
characterize  the  act  which  is  the  subject  of  the  inquiry." 
City  of  Chicago  v.  McKechney,  205  111.,  372;  Chicago  v. 
City  Ey.  Co.  v.  Uhter,  212  111.,  174. 

As  w-e  had  occasion  to  say  in  an  opinion  just  filed  in  an- 
other case,  absolute  concurrence  or  separation  in  time  is  not 
the  only  test  as  to  matter  forming  a  part  of  the  res  gcstce. 
In  the  present  case,  assuming  the  truth  of  ]\Iurphy's  story,  it 
would  seem  impossible  for  him  to  give  an  account  of  the  acci- 
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dent  of  which  he  was  an  eye-witness,  which  should  be  the 
whole  truth  that  he  was  sworn  to  state,  and  omit  these  worda 
of  the  motorman  addressed  to  him* 

Exception  was  taken  by  appellant  to  the  statements  of  a 
Mrs.  Schoolman,  and  of  a  police  oflScer,  Patrick  Nugent,  eye- 
w^itnesses  of  the  accident,  that  the  car  was  running  at  full 
speed  up  to  the  time  of  the  collision.  Counsel  say  it  might 
have  been  competent  for  them  to  have  testified  that  the  car 
was  going  "fast,"  but  that  it  was  incompetent  for  them  to 
use  tlie  term  "full  speed,"  because  they  were  not  shown  to- 
know  what  "full  speed"  was.  We  do  not  think  there  was  any 
reversible  error  in  allowing  this  testimony  to  stand.  The 
expression  which  was  used  was  practically  in  this  connection, 
and  in  the  mouths  of  these  witnesses,  tantamount  to  that 
which  it  is  conceded  would  have  been  proper  to  admit.  No- 
body would  understand  from  the  statement  that  witnesses 
knew  or  were  alleging  that  the  limit  of  the  car's  motive 
power  had  been  reached.  It  meant,  in  common  parlance, 
that  the  car  was  going  at  the  usual  rate  of  street  cars  in  that 
vicinity  when  not  under  some  particular  check.  It  could 
not  have  misled  the  jury.  Cross-examination  as  to  what  was 
meant  was  available.  The  expression  was  not  a  happy  one, 
and  there  might  be  circumstances  under  which  its  use  would 
be  so  objectionable  as  to  be  reversibly  erroneous,  but  to  hold 
it  so  here  would  be  unjustifiable. 

It  is  further  objected  that  it  was  erroneous  to  permit  ap- 
pellee to  introduce  in  evidence  certain  rules  and  regulations 
of  appellant's  train  service  department  Those  objected  to 
in  argmnent  are  as  follows: 

"Wlicn  crossing  prominent  streets  or  passing  cars  or  traina 
which  are  stopped  or  running  slow  on  opposite  track,  driv- 
ers and  gripmen  will  slacken  speed,  and  in  case  of  disabled 
brake  connection,  conductors  will  keep  a  sharp  look  out  to 
help  with  handbrakes;" 

"While  train  or  car  is  in  motion,  the  responsibility  for 
safe  ninning  rests  with  the  motorman,  gripman  or  driver, 
who  will  never  allow  any  unauthorized  person  to  handle  the 
levers,  brakes,  etc;" 
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^'When  Tehicles  of  the  fire  department  are  in  the  street 
running  to  a  fire,  right  of  way  must  be  given  them  as  far 
as  possible.  Stop  train  nntil  department  has  passed. 
When  fire  department  has  hose  stretched  across  track,  do 
not  approach  nearer  than  200  feet,  then  notify  general  of- 
fice at  once  by  telephone,  giving  the  line,  place,  etc." 

There  were  other  rules  admitted — one  ordering  motor- 
men  and  gripmen  to  sound  a  gong  when  approaching  inter- 
secting streets ;  one  instructing  them  to  have  their  cars  under 
complete  control  when  approaching  street  railroad  crossings^ 
and  not  to  run  their  cars  at  greater  speed  than  four  miles 
per  hour  for  at  least  100  feet  approaching  the  crossing;  an- 
other to  tlie  same  effect,  that  the  car  should  be  under  full 
control  when  approaching  intersections  in  order  to  avoid 
collisions,  and  including  a  statement  that  "apparatus  of  the 
fire  department,  police  department,  ambulances,  etc.,  have 
the  right  of  way  over  street  cars." 

The  discnssion  as  to  the  admission  of  these  rules  was  out 
of  the  hearing  of  the  jury,  but  those  admitted  were  read  to 
them.  Counsel  for  appellant  asked  and  secured  from  the 
court  the  following  instruction  con^ceming-them: 

"The  court  instructs  you  that  the  rules  of  the  defendant 
company  which  were  received  in  evidence  were  not  admitted 
by  the  court  as  substantive  grounds  of  recovery,  but  only  as 
bearing  upon  the  question  of  the  care  exercised  by  defend- 
ant's employees." 

The  evidence  showed  that  both  the  deceased  and  the  motor- 
man  in  charge  of  appellant's  car  knew  these  rules.  We 
think  on  reason  and  authority  that  they  were  therefore  ad- 
missible and  competent,  not  only  for  the  purposes  mentioned 
by  the  trial  judge,  but  also  as  affecting  the  question  of  con- 
tributory negligence  on  the  part  of  the  deceased.  Certainly 
his  view  of  the  speed  with  which  his  engine  could  safely  be 
hurried  to  a  fire  would  be  properly  modified  by  his  knowledge 
of  what,  under  these  rules,  he  had  a  right  to  expect  from  the 
street  car  service.  C.  &  A.  R.  E.  Co.  v.  Kelly,  182  El.,  267 ; 
C.  4  St.  P.  &  K  C.  Ry.  Co.  v.  Ryan,  165  ill.,  88;  L.  S.  & 
M.  S.  Ry.  Co.  V.  Ward,  135  111.,  511. 
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The  objection  of  appellant  is  especially  directed  to  por- 
tions of  the  rules  said  to  be  inapplicable  and  irrelevant  under 
the  facts  of  this  case.  The  inapplicable  and  immaterial  mat- 
ters seem  to  have  been  portions  of  entire  paragraphs  which 
contained  pertinent  propositions,  and  we  do  not  see  how  the 
appellant  could  have  been  harmed  by  their  admission. 

Complaint  is  made  of  improper  remarks  before  the  jury 
by  counsel  for  appellee  and  by  the  court.  The  first  alleged 
instance  is  a  remark  in  the  opening  address  of  appellee's 
counsel  to  the  jury, — that  the  company  "had  made  some  ar- 
rangements" with  the  three  other  men  on  the  engine  "of  some 
kind."  Counsel  was  promptly  interrupted  by  appellant's 
counsel,  and  rebuked  by  the  court,  and  the  jury  informed 
that  they  must  pay  no  attention  to  the  statement.  The  re- 
mark was  improper  and  it  is  true,  as  was  said  in  The  Fair  v. 
Hoffman,  209  111.,  330,  that  the  interference  and  adverse 
ruling  of  the  court  "do  not  always  entirely  cure  the  injury" 
of  such  improper  remarks;  but  it  is  also  true,  as  laid  down 
in  the  same  case,  that  "unless  it  is  apparent  from  the  record 
that  some  injury  w^as  suffered  or  did  likely  result  by  reason 
of  such  remarks,  they  will  not  be  considered  as  reversible 
error." 

We  do  not  think  that  it  is  apparent  from  the  record  in  the 
j)resent  case  that  injury  resulted  from  this  remark  so 
promptly  rebuked  and  withdrawn  from  the  attention  of  the 
jury,  or  that,  as  urged  by  appellant,  the  subsequent  conduct  of 
appellee's  counsel  or  of  the  court,  lent  any  additional  force 
or  effect  to  it. 

The  second  instance  of  alleged  misconduct  is  that  the  trial 
judge  announced  at  a  certain  point  in  the  trial,  and  during 
an  afternoon  session,  that  he  would  adjourn  if  necessary  to 
allow  plaintiff's  counsel  to  secure  the  attendance  of  a  desired 
witness.  This  was  not  improper  or  injurious  to  anybody. 
It  was  in  the  exercivse  of  the  trial  judge's  undoubted  dis- 
cretion in  the  interest  of  a  full  investigation  of  the  facts. 

The  third  instance  of  alleged  misconduct  is  in  the  court's 
reproving  counsel  for  appellant,  during  his  final  argument, 
for  persisting  in  some  course  of  conduct  about  reading  from 
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notes,  the  court  saying:  "I  never  approve  of  a  lawyer  hav- 
ing a  manuscript  before  him  when  speaking  to  a  jury,"  and 
characterizing  as  "a  tricky  evadon"  of  this  rule  something 
not  exactly  perhaps  made  clear  by  the  record.  We  do  not 
feel  called  upon  to  express  any  view  of  our  own  about  the 
propriety  or  impropriety  of  counsel  referring  to  stenographic 
notes  and  reading  excerpts  therefrom  in  his  argument.  The 
trial  court  must  be  allowed  discretion  in  such  matters  in 
the  conduct  of  a  trial  in  the  interest  of  promptness  and  effi- 
ciency, and  if  he  announces  a  rule  not  wholly  unreasonable 
about  arguments,  counsel  should  yield  without  improper  per- 
sistence. It  does  not  appear  here,  from  an  inspection  of  the 
record,  that  this  passage  between  counsel  and  court,  or  the 
ruling  of  the  court,  was  likely  to  have  prejudiced  the  jury, 
or  had  any  effect  on  them.  Our  conclusion  is,  therefore,  that 
unless  the  verdict  was  so  clearly  and  manifestly  against  the 
weight  of  the  evidence  that  the  court  below  should  have 
granted  a  new  trial,  and  that  we  should  reverse  this  judg- 
ment because  it  did  not,  there  is  no  justification  for  our 
setting  it  aside. 

It  was  hardly  necessary  for  counsel  for  appellee  to  enforce 
upon  us  the  respect  due  to  the  verdict  of  a  jury  on  questions 
of  fact,  or  for  those  for  appellant  to  insist  upon  our  obliga- 
tion, on  their  complaint,  to  examine  the  record  to  ascertain 
if  such  verdict  is  not  contrary  to  the  manifest  weight  of  the 
evidence  and  to  act  accordingly.  We  are  too  frequently 
reminded  of  both  duties  to  be  likely  to  forget  either. 

In  this  cause,  as  we  have  indicated,  we  regard  the  issues 
of  fact  as  close  and  doubtful.  The  evidence  was  to  some 
extent  conflicting.  We  have  very  carefully  examined  it  all, 
but  it  would  be  of  little  service,  we  are  convinced,  to  discuss 
it  in  detail  and  we  shall  not  do  so.  We  shall  only  mention  a 
few  of  its  most  salient  features.  Three  differing  hypotheses 
seem  to  us  possible  under  this  evidence  in  different  views 
of  it  and  according  to  the  credence  given  to  different  portions 
of  it:  First,  that  both  the  deceased  and  the  appellant's  serv- 
ant, the  motorman  of  the  colliding  car,  were  guilty  of  negli- 
gence ;  second,  that  the  deceased  was  guilty  of  negligence,  but 


236  Appellate  Courts  of  Illinois. 

Vol.  125.]  City  Railway  Company  v.  McDonough. 

not  the  motorman ;  and  third,  that  the  motorman,  but  not  the 
deceased,  was  negligent.  A  fourth  hypothesis  indeed,  that 
neither  party  to  the  collision  was  negligent,  but  that  it  was, 
under  the  circumstances,  an  inevitable  accident,  while  both 
deceased  and  motorman  were  in  the  performance  of  their 
respective  duties  exercising  due  care,  may  not  be  excluded, 
although  it  is  hard  to  conceive  of  such  a  collision  as  resulted 
in  the  death  of  McDonough  as  necessary  or  unavoidable. 
But  in  any  event  it  is,  of  course,  only  if  the  third  hypothesis 
suggested  can  be  sustained  by  evidence  in  the  case,  and  is  not 
against  the  manifest  weight  of  all  the  evidence  heard,  that  the 
verdict  of  the  jury  can  stand. 

Appellant  insists  that  the  third  hypothesis  is  inadmissible, 
that  tlie  evidence  clearly  establishes  either  the  first  or  the 
second.  It  is  undeniable  (and  indeed  a  denial  is  not  at- 
tempted) that  the  fire  engine  was  nmning  very  fast — "at  a 
gallop,"  "as  fast  as  they  could" — along  51st  street  and  over 
the  Ashland  avenue  crossing  at  the  time  of  the  collision,  and 
that  the  speed  was  under  the  control  of  the  deceased,  who  was 
in  command  of  the  engine  crew.  It  is  therefore  argued  by 
api^ellant  that  the  deceased  was  violating  an  ordinance  of 
the.  city  of  Chicago,,  which  was  introduced  in  evidence,  and 
consequently  was  prima  facie  guilty  of  negligence.  The 
ordinance  is  as  follows :  "Ko  hose  carriage,  hook  and  ladder 
carriage, -or  engine  shall  be  drawn  faster  than  a  walk  on  its 
return  from  a  fire  or  an  alarm  of  fire,  nor  shall  any  such 
carriage  or  engine  be  drawn  on  any  sidewalk  opposite  a 
paved  or  planked  street,  nor  shall  any  such  carriage  or  engine 
be  drawn  to  a  fire  or  alarm  of  fire  in  a  manner  calculated  to 
endanger  the  safety  of  persons  or  property  in  the  streets  or 
alleys  of  said  city  under  the  penalty  of  not  less  than  five 
dollars  nor  more  than  twenty-five  dollars  to  be  paid  by  the 
person  or  persons  committing  the  offense." 

In  the  case  of  Morse  v.  S  weenie,  15  Brad  well,  486,  this 
court,  speaking  through  Judge  McAllister,  in  case  of  a  col- 
lision between  the  plaintiff's  carriage  and  a  fire  engine  under 
the  control  of  the  defendant,  held  that  in  view  of  this  ordi- 
nance an  instruction  which  was  based  on  a  theory  that  the 
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:fire  department  going  to  a  fire  had  "rights  to  the  use  of  the 
streets  not  only  superior  to  but  exclusive  of  those  appertain- 
ing to  other  citizens,"  which  declared  that  it  had  "a  right  to 
proceed  at  any  rate  of  speed  the  exigencies  of  the  situation 
demanded,"  and  contained  "no  hypothesis  as  to  the  exercise 
of  any  degree  of  care  or  prudence"  on  the  part  of  the  fire- 
men, was  erroneous.  'No  such  instruction  was  given  in  this 
case.  In  many  instructions  asked  by  the  appellant  the  jury 
were  told  that  the  plaintiff  could  not  recover  if  the  evidence 
showed  any  want  of  care  or  prudence  on  the  part  of  the  de- 
ceased which  proximately  contributed  to  his  injury,  and  were 
specifically  instructed  also  that  under  the  ordinance  intro- 
duced it  was  the  duty  of  those  in  charge  of  the  fire  engine 
in  question,  in  answering  the  alarm  of  fire  on  the  occasion 
in  question,  not  to  drive  said  fire  engine  "in  a  manner  cal- 
<;ulated  to  endanger  the  safety  of  persons  or  property  in  the 
streets  or  alleys  of  said  city."  It  is  our  opinion  that  these 
instructions  stated  the  law  sufficiently  favorably  to  the  de- 
fendant, and  properly  left  to  the  jury  the  question  of  fact 
Avhether  or  not  the  engine  was,  under  the  circumstances,  going 
to  the  fire  "in  a  manner  calculated  to  endanger  the  safety  of 
persons  or  property  in  the  streets  or  alleys  of  the  city." 
The  circumstances  would  properly  include  the  nature  of  the 
duties  of  the  engine  crew,  their  knowledge  of  the  appellant 
company's  rules,  their  acquaintance  with  the  ability  of  motor- 
men  to  stop  cars  quickly,  and  all  the  material  surroundings. 

It  is  to  be  noted  that  no  maximum  rate  of  speed  allowed  is 
fixed  by  the  ordinance.  For  us  to  hold  as  a  matter  of  law 
that  because  an  engine  was  going  at  a  high  rate  of  speed  to 
a  fire — ^higher  e^en  than  would  be  justifiable  or  allowable 
or  perhaps  prudent  and  careful  in  a  private  carriage — its 
crew  were  therefore  violating  this  ordinance  and  guilty  of 
negligence,  would  tend  to  paralyze  the  necessary  agencies  for 
saving  life  and  property  in  a  city  that  has  had  its  full  experi- 
ence of  insufficient  fire  protection. 

If  the  mere  fact  of  a  high  rate  of  speed  does  not  in  itself 
prove  contributory  negligence  on  the  part  of  deceased,  the  ex- 
istence of  such  negligence  must  be  precjicated  on  the  propo- 
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sition  that  the  driver  under  his  control,  and  in  obedience  to 
his  directions  to  go  fast,  recklessly  tried  to  pass  in  front  of 
the  car,  although  he  saw  or  might  have  seen  it  to  be  danger- 
ous, or  on  the  proposition  that  the  engine  under  deceased's 
direction  was  going  so  fast  and  the  horses  had  been  lashed 
into  such  a  speed  tliat  the  driver  could  not  and  did  not  con- 
trol them  as  he  reached  the  crossing  and  saw  the  approaching 
car. 

There  is  some  evidence  that  might  be  held  to  justify  one  or 
the  other  of  these  hypotheses.  Thus  Mesbauer,  the  driver 
of  the  engine,  testified  in  his  direct  examination,  "I  was  go- 
ing to  the  fire  just  as  I  always  do,  and  when  1  got  to  51st 
street  I  happened  to  see  this  car  and  I  see  that  I  couldn't 
make  it, — and  I  could  make  it,  I  thought,  and  I  went,  and  it 
struck  me  in  the  tail  end  of  the  engine,"  which  might  well 
by  itself  be  held  to  show  a  reckless  willingness  to  take  chances 
knowing  them  to  be  doubtful.  But  the  same  w^itness  swore 
just  as  positively  on  cross-examination  that  his  horses  had 
practically  cleared  the  track  the  car  was  coming  on  by  the 
time  he  saw  the  car,  which  is  entirely  inconsistent  with  such  a 
theory. 

The  jury  had  before  them  seventeen  other  eye-witnesses 
of  the  accident,  and  heard  their  testimony.  They  were 
properly,  carefully  and  fully  instructed  as  to  the  duty  of  the 
driver  of  the  engine  in  approaching  this  crossing  to  use 
caution,  prudence,  vigilance  and  foresight  to  avoid  collision, 
and  we  cannot  say  that  there  was  any  clear  preponderance  of 
evidence  against  the  finding  of  the  jury  implied  in  their  ver- 
dict that  the  deceased  and  the  driver  under  his  supervision 
and  control  were  guilty  of  no  contributory  negligence. 

If  the  question  of  the  contributory  negligence  of  the  de- 
ceased was  for  the  jury,  so  also  was  that  of  the  appellant  com- 
pany through  its  servant.  It  is  as  to  this  that  the  evidence 
most  conflicts.  In  the  several  hundred  pages  of  it  are  diverse 
statements,  from  which  ingenious  and  forceful  arguments  are 
drawn  on  both  sides. 

It  is  certain,  however,  that  the  engine  reached  the  inter- 
section first,  and  that  the  car  struck  it  behind  its  centre 
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Witnesses  say  that  at  a  distance  on  Ashland  avenue  within 
which  it  would  have  been  easy  to  stop  the  car,  they  heard  the 
gong  of  the  approaching  engine  in  51st  street  and  saw  the 
passage  of  the  hose  cart  preceding  the  engine.  There  was 
evidence  tending  to  show  that  the  motorman  was  warned  of 
danger,  and  recklessly  treated  the  warning.  There  was  evi- 
dence tending  to  show  that  the  motorman,  at  a  distance  from 
53rd  street  sufficient,  if  he  had  proper  control  of  his  car,  to 
have  enabled  him  to  stop  it  before  reaching  there,  could  and 
would,  had  he  been  as  watchful  and  vigilant  on  approaching 
the  crossing  as  his  instructions  ordered  him  to  be,  have  seen 
the  engine  approaching. 

The  strength  of  this  evidence  and  the  credibility  of  the 
witnesses  were  for  the  jury.  We  cannot  say  that  the  find- 
ing they  made  was  against  the  clear  preponderance  of  all  the 
evidence  adduced,  and  the  judgment  of  the  Circuit  Court  is 
affirmed. 

Affirmed. 

Mr.  Justice  Ball,  dissenting: 

The  deceased  knew  the  streets  that  the  engine  was  travers- 
ing, for  he  had  ridden  along  and  over  them  many  times^ 
lie  knew  that  a  double  track  street  railway  lay  in  Ashland 
avenue,  along  which  the  cars  of  appellant  were  accustomed 
to  come  and  go  with  great  rapidity.  He  knew  that  51st 
street  from  Marshfield  avenue  to  Ashland  avenue  was  built 
up  on  each  side,  so  that,  until  the  engine  came  within  100 
feet  of  the  tracks  in  Ashland  avenue,  he  could  not  see  north  or 
south  along  that  avenue.  He  knew  that  a  car  coming  from 
either  direction  might  be  nearing  the  crossing  at  51st  street 
at  the  instant  the  engine  should  come  from  that  street  into 
the  avenue.  Yet,  knowing  these  things,  and  having  full  con- 
trol of  the  engine — ^for  he  was  the  lieutenant  in  charge — as 
soon  as  the  horses  had  made  the  turn  from  Marshfield  avenue 
into  5l8t  street  he  urged  them  on,  saying  to  the  driver,  "Keep 
on  going;  go  on;  keep  on  going."  As  a  result  the  horses, 
galloped  east  on  51st  street,  going  faster  and  faster  as*  they 
neared  the  fatal  crossing,  until  their  speed  was  so  great  that 
they  could  not  be  stopped  before  they  reached  the  crossing  af- 
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ter  the  engine  had  come  to  a  point  where  the  deceased  could 
see  north  and  south  along  Ashland  avenue. 

The  rights  of  tlie  engine  and  of  tlie  car  at  this  crossing 
were  equal.  Each  was  bound  to  use  ordinary  care  to  avoid 
a  collision  at  that  point  The  conduct  of  the  deceased  di- 
rectly contributed  to  the  happening  of  this  accident.  There 
was  a  want  of  ordinary  care  upon  his  part.  Under  all  the 
authorities,  where  the  rights  of  two  parties  are  equal,  and  a 
collision  occurs  through  the  contributory  negligence  of  the 
party  injured  therein,  he  cannot  recover  damages  from  the 
other  party,  even  thou^  the  latter  was  also  guilty  of  negli- 
gence which  directly  contributed  to  the  injury.  Aurora  B. 
Ky.  Co.  V.  Griraes,  13  III,  585;  C.  &  IL  Ry,  Co.  v.  Patchin, 
16  111.,  202 ;  C.  &  G.  U.  Ky.  Co.  v.  Fay,  16  III.,  558 ;  C.  & 
A.  Ey.  Co.  V.  Gretzner,  46  IlL,  83;  Kepperly  v.  Rjunsden, 
83  IIL,  354;  W.  Chicago  St.  Ey.  Co.  v.  Linderman,  187  111., 
468 ;  C.  B.  &  Q.  Ey.  Co.  v.  Dougherty,  12  111.  App.,  192 ; 
City  of  Alton  v.  English,  69  111.  App.,  198 ;  Chicago  C.  Ey. 
Co.  V.  Canevin,  72  111.  App.,  84. 

Again,  the  deceased  just  before  and  at  the  time  of  the  ac- 
cident -was  violating  the  ordinance  relating  to  the  manner  in 
which  engines  may  be  driven  to  a  fire.  Our  courts  have  de- 
clared that  one  who  is  injured  while  in  the  act  of  violating  an 
ordinance  cannot  recover  for  such  injuries.  Morse  v. 
Sweenie,  15  111.  App.,  486;  MaxweU  v.  Durkin,  86  111.  App., 
557;  U.  S.  Brewing  Co.  v,  Stoltenberg,  211  IIL,  537. 

It  will  not  do  to  say  that  the  deceased  and  his  men  were 
responding  to  an  alarm  of  fire,  and  therefore  they  had  the 
right  to  traverse  the  streets  at  a  hi^  and  dangerous  rate  of 
speed.  Such  is  not  the  law.  The  streets  are  for  the  use  of 
alL  Every  one  passing  along  tiiem  must  use  due  care  not  to 
injure  another  who  is  lawfully  upon  them.  In  the  use  of 
our  streets  Acre  is  not  one  rule  for  the  fire  engine,  a  second 
for  the  automobile,  a  third  for  the  carriage  and  a  fourth  for 
the  pedestrian.  We  are  all  under  the  reign  of  the  same  law, 
while  upon  a  public  highway,  whether  we  walk  or  ride,  and 
whether  our  errand  is  one  of  pleasure,  of  private  business,  or 
-of  public  concern-     Until   the  legislature  or  the  common 
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council  see  fit  to  grant  to  fire  engines  "the  right  of  way," 
they  are  bound  by  the  same  law  which  governs  the  humblest 
vehicle. 

For  the  reasons  thus  briefly  stated,  I  am  compelled  to  dis- 
sent from  the  opinion  of  the  majority  of  the  court 
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Gen.  Ko.  12,340. 

1.  Set-off — certainty  required  of  plea  of.  The  plea  of  set-off 
must  be  of  the  same  certainty  as  is  required  in  a  declaration  in  an 
independent  suit. 

2.  Set-off — when  plea  of,  defective.  A  plea  of  set-off  is  defective 
which  does  not  contain  an  allegation  of  damage  suffered,  where  the 
set-off  is  predicated  upon  a  claim  of  damages. 

3.  Damages — what  cannot  he  recovered  in  action  of  assumpait. 
In  an  action  of  assumpsit  there  can  be  no  recovery  for  mere  spec- 
ulative, conjectural  or  possible  profits. 

Action  of  assumpsit.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  this 
ocurt  at  the  March  term,  1905.  Affirmed.  Opinion  filed  March  15, 
1906. 

Defkees,  Bhace  &  RiTTEB,  for  appellant;  Gordon  L. 
CrBAY,  of  counsel, 

Moses,  Rosenthal  &  Kennedy,  for  appellee. 

Mk.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court 

This  is  an  action  of  assumpsit  by  appellee  to  recover  a 
l)alanee  due  from  appellant  for  certain  electric  machinery 
sold  and  delivered  by  appellee  to  appellant.  The  appellant 
pleaded  the  general  issue  and  a  plea  of  set-off.  The  plea  of 
set-off  was  demurred  to  and  the  demurrer  was  sustained, 
whereupon  appellant  withdrew  its  plea  of  the  general  issue 
and  elected  to  stand  by  its  plea,  and  was  defaulted  for  want 
of  a  plea.  The  court  assessed  appellee's  damages  at  the  sum 
16 
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of  $391,   and  rendered  judgment  for  that  sum  and  costs 
against  appellant. 

The  only  question  presented  by  the  record  or  argued  by 
counsel  is,  whether  the  court  erred  in  sustaining  appellee's 
demurrer  to  appellant's  plea.     Following  is  the  plea: 

"And  for  a  further  pica  in  this  behalf,  the  defendant 
says  that  the  plaintiff  ought  not  to  have  its  aforesaid  action 
against  it,  the  defendant,  because  it  says  that  the  plaintiff 
w^as  before  and  at  the  time  of  the  commencement  of  this  suit, 
and  still  is,  indebted  to  it,  the  defendant,  in  the  sum  of 
seven  hundred  and  fifty  dollars. 

For  that  whereas,  heretofore,  to-wit:  on  or  about  the 
30th  day  of  January,  in  the  year  1904,  the  plaintiff  in  this 
suit  was  engaged  in  the  manufacture  of  electrical  apparatus 
known  as  generators  and  motors  commonly  used  for  the  sup- 
ply of  power  in  the  operation  of  machinery,  and  at  and  be- 
fore that  time  the  defendant  was  engaged  in  the  manufacture 
of  chocolate,  cocoa,  chewing  gum  and  other  confections  and 
merchandise,  in  the  city  of  Chicago,  and  shortly  before 
said  time  the  powTr-generating  machinery  in  the  plant  of 
the  defendant  had  been  destroyed  by  fire  and  it  had  become 
and  w^s  important  to  the  interests  of  flie  defendant  that  it 
be  supplied  without  delay  with  a  new  power  apparatus  to 
operate  its  machinery  used  in  the  manufacture  of  chocolate, 
cocoa  and  other  merchandise,  as  aforesaid,  and  thereupon, 
to-wit:  on  or  about  the  day  last  aforesaid  the  plaintiff  pro- 
posed, agreed  and  undertook  to  sell  and  furnish  to  the  de- 
fendant and  to  install  and  set  up  on  the  premises  of  the 
defendant  a  certain  electrical  apparatus  known  as  a  genera- 
tor and  motors,  to  be  used  in  and  about  the  operation  of 
the  machinery  of  the  defendant,  and  in  and  about  the  manu- 
facture of  chocolate,  cocoa  and  other  merchandise  as  afore- 
said, and  the  importance  to  the  defendant  of  having  the 
same  done  promptly  w^as  well  known  to  and  understood  by 
the  plaintiff,  and  thereupon,  in  consideration  that  the  de- 
fendant would  and  did  enter  into  a  certain  contract  with  it 
for  the  purchase  by  the  defendant  from  the  ]Jaintiff  of 
certain  electrical  apparatus  knoA\Ti  as  a  generator  and  mo- 
tors, more  particularly  described  in  the  contract  aforesaid, 
the  plaintiff  did  promise  and  agree  to  and  with   the  de- 
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fendant  as  follows:  that  is  to  say,  that  the  plaintiff  would 
deliver  all  of  said  apparatus  iu  said  contract  specified  at 
the  place  of  business  of  the  defendant,  to-wit:  at  375  East 
Illinois  street  in  the  city  of  Chicago,  in  seven  weeks  or 
sooner  from  the  date  of  the  acceptance  of  said  contract,  and 
thereupon,  to-wit:  on  or  about  the  said  30th  day  of  Janu- 
ary, 1904,  as  aforesaid,  the  defendant  did  accept  said  con- 
tract and  undertook  and  promised  to  pay  to  the  plaintiff  for 
the  generator  and  motors  aforesaid,  the  sum  of  $4,104.00, 
in  manner  and  form  as  in  said  contract  specified.  The  de- 
fendant says  that  the  cause  of  action  sued  on  by  the  plain- 
tiff in  this  case  and  described  in  the  plaintiff's  declaration 
arose  out  of  the  execution  of  the  contract  aforesaid,  and  that 
said  cause  of  action  so  described  in  the  plaintiff's  declara- 
tion is  a  part  of  the  purchase  money  agreed  to  be  paid  by 
the  defendant  to  the  plaintiff  for  the  generator  and  motors 
•  aforesaid.  And  the  defendant  says  that  the , plaintiff  not- 
withstanding its  promises  and  agreements  aforesaid,  did  not 
deliver  said  apparatus  to  the  defendant  at  its  place  of  busi- 
ness aforesaid  in  seven  weeks  or  sooner  from  the  date  of  the 
acceptance  of  the  contract  aforesaid,  but  on  the  contrary 
neglected  and  refused  to  deliver  the  same  for  a  long  period 
of  time  thereafter,  to-wit:  for  a  period  of  about  twenty 
days  from  and  after  the  time  fixed  for  the  delivery  of  the 
same  in  and  by  the  contract  aforesaid,  although  the  plain- 
tiff well  knew  that  by  the  delay  aforesaid  the  defendant 
would  suffer  injury  and  damage  to  a  large  amount,  and 
would  be  prevented  and  precluded  during  the  period  of  said 
delay  from  operating  its  plant  and  machinery  aforesaid, 
and  manufacturing  chocolate,  cocoa  and  other  merchandise, 
as  aforesaid,  and  reaping  large  gains  and  profits  from  the 
sale  and  disposition  thereof;  and  the  defendant  ^ays  that 
afterwards,  and  when  the  plaintiff  tendered  delivery  of  said 
generator  and  motors,,  the  defendant  received  and  accepted 
same,  but  notified  the  plaintiff  that  in  so  doing  it  did  not 
and  would  not  waive  its  damages  for  such  delay  in  delivery, 
and  the  plaintiff  delivered  and  installed  the  same  after  so 
being  notified,  and  with  full  knowledge  of  the  defendant's 
intention  to  claim  damages  for  such  delay. 

And  thereupon,  by  means  of  the  premises,  the  plaintiff 
became  and  was  liable  to  pay  to  the  defendant  as  damages 
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for  the  breach  of  contract  aforesaid,  a  large  sum  of  money, 
to-wit:  the  sum  of  $750.00,  and  being  so  liable  and  in  con- 
sideration thereof,  the  plaintiff  promised  the  defendant  to 
pay  the  same  when  it  should  be  requested  so  to  do,  and  al- 
though often  requested,  the  plaintiff  has  neglected  and  re- 
fused and  still  neglects  and  refuses  to  pay  the  same  or  any 
part  thereof.  Which  said  sum  of  money  so  due  from  the 
plaintiff  to  the  defendant  as  aforesaid,  exceeds  the  damages 
sustained  by  the  plaintiff  by  reason  of  the  non-performance 
by  the  defendant  of  the  several  supposed  promises  in  the 
declaration  mentioned,  and  out  of  which  3aid  sum  of  money 
the  defendant  is  ready  and  willing,  and  hereby  offers  to  set 
off  and  allow  to  the  plaintiff  the  full  amount  of  the  said 
damages,  and  this  the  defendant  is  ready  to  verify." 

To  this  plea  appellee  demurred  generally  and  specially,  as- 
signing specially  the  following  grounds  of  demurrer: 

"1.  That  the  special  plea,  as  amended,  was  defective  in 
failing  to  set  out  all  the  terms  and  conditions  of  the  con- 
tract referred  to  in  said  amended  plea,  between  the  plain- 
tiff and  the  defendant. 

"2.  That  the  same  was  defective,  in  claiming  as  damages 
for  the  alleged  breach  by  plaintiff  of  the  contract  set  out 
in  said  plea,  loss  of  profits  and  gains  by  said  defendant  in 
the  sale  and  disposition  of  its  merchandise. 

"4.  That  the  same  was  defective,  in  that  it  showed  upon 
its  face,  that  the  defendant,  at  the  time  of  filing  same,  had 
not  fully  performed  the  contract  set  out  in  said  plea  as 
amended,  but,  on  the  contrary  thereof,  was  itself  in  default 
and  guilty  of  a  breach  of  said  contract,  for  the  alleged 
breach  of  which  by  the  plaintiff  damages  were  claimed  by 
the  defendant. 

"5.  That  the  same  was  bad,  in  that  it  failed  to  sufficiently 
and  properly  state  any  legal  excuse  for  the  default  and 
breach,  by  defendant,  of  the  contract  set  out  in  said  plea 
as  amended,  or  any  waiver  by  the  plaintiff  of  such  default 
and  breach  by  the  defendant. 

"6.  That  the  facts  set  out  in  said  special  plea  as  amended 
were  insufficient  to  create  any  right  of  action  in  the  defend- 
ant to  the  claim  of  set-off  made  by  said  special  plea  as 
amended. 
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"7.  That  said  special  plea,  as  amended,  failed  to  set  out 
any  legal  cause  of  action  in  favor  of  the  defendant  and 
against  the  plaintiflF." 

A  plea  of  set-off  is  a  cross-action,  therein  the  defendant 
occupies  the  position  of  plaintiff  and  the  original  plaintiff 
the  position  of  defendant,  and,  therefore,  the  defendant  "must 
establish  his  claim  as  upon  a  distinct  action."  Harber  Bros. 
Co.  V.  Moffatt  Cycle  Co.,  151  111.,  84,  99.  Such  being  the 
law,  the  plea  of  set-off  must  be  of  the  same  certainty  as  is  re- 
quired in  a  declaration  in  an  independent  suit.  In  other 
words,  the  same  rules,  as  to  sufficiency  of  averments,  must  be 
ilpplied  to  the  plea  of  set-off  as  would  be  applied  to  a  declara- 
tion based  on  the  claim  set  up  in  the  plea. 

There, is  no  express  or  direct  allegation  in  the  plea  that  ap- 
I)ellant  has  suffered  any  damage  or  lost  any  gains  or  profits 
by  reason  of  the  alleged  delay  in  the  delivery  of  the  ma- 
chinery. Nor  do  we  think  it  is  so  averred  even  argumenta- 
tively.  After  averring  the  failure  of  appellee  to  deliver  "for 
a  period  of  about  twenty  days  from  and  after  the  time  fixed 
for  the  delivery  of  the  same,"  the  plea  proceeds  thus:  "al- 
though the  plaintiff  well  knew  that,  by  the  delay  aforesaid, 
the  defendant  would  suffer  injury  and  damage  to  a  large 
amount^  and  would  be  prevented  and  precluded,  during  the 
period  of  said  delay,  from  operating  its  plant  and  machinery 
aforesaid,  and  manufacturing  chocolate,  cocoa  and  other  mer- 
chandise as  aforesaid,  and  reaping  large  gains  and  profits 
from  the  sale  and  disposition  thereof."  Certainly  it  cannot 
be  logically  inferred  from  the  averment  that  the  plaintiff 
well  knew  that  certain  things  would  happen,  that  the  things 
did,  in  fact,  happen.  We  do  not  think  that  there  are  suffi- 
cient averments  in  the  plea  to  admit  of  proof,  over  objection, 
that  the  appellant  suffered  damage  by  the  loss  of  gains  and 
profits.  "Pleading  is  the  statement  in  a  logical  and  legal 
form  of  the  facts  which  constitute  the  plaintiff's  cause  of 
action,  or  the  defendant's  ground  of  defense."  1  Chitty  on 
PL,  9  Am.  ed.,  sec.  213.  And  the  general  rule  is,  that  the 
pleader  must  state  facts  from  which  the  court,  assuming  the 
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statement  to  be  true,  can  deduce  the  legal  conclusion  that  the 
party,  if  plaintiff,  has  a  valid  cause  of  action,  or,  if  defend- 
ant, a  valid  defense. 

In  the  present  case  the  appellant  has  averred,  as  a  fact, 
that  the  delivery  of  the  machinery  was  delayed  about  twenty 
days  beyond  the  time  fixed  by  the  contract  for  delivery; 
but,  manifestly,  it  cannot  be  inferred  from  the  mere  delay  in 
delivery  that  appellant  suffered  damage.  It  is  not  averred 
that  appellant  had  any  contract  for  the  sale  and  delivery  of 
any  product  of  its  manufacture  which  it  was  prevented  by  the 
delay  from  performing,  or  that  it  received  any  orders  which 
it  could  not  fill,  or  any  offers  of  purchase,  which,  on  acount 
of  its  insufficiency  of  goods  on  hand,  it  could  not  accept.  No 
facts  are  stated  from  which  the  court  can  reach  the  legal 
conclusion  that  the  appellant  has  a  valid  claim  for  loss  of 
gains  or  profits. 

In  this  and  other  States  there  are  numerous  decisions  to 
the  effect  that  there  can  be  no  recovery  for  mere  speculative, 
conjectural  or  possible  profits;  that  such  are  too  remote  and 
uncertain  to  be  a  basis  for  recovery.  Green  v.  Williamsj  45 
111.,  206;  Hiner  v.  Richter,  51  ib.,  299;  Frazer  v.  Smith,  60 
id.,  145;  Benton  v.  J.  A.  Fay  &  Co.,  64  ib.,  417,  422;  C. 
B.  &  Q.  R'd  Co.  V.  Hale,  83  111.,  300;  Chicago  City  By.  Co. 
V.  Howison,  86  ib.,  215 ;  Hair  v.  Barnes,  26  111.  App.,  580 ; 
Consumer's  Pure  Ice  Co.  v.  Jenkins,  58  ib.,  519 ;  Brigham  v. 
Carlisle,  78  Ala.,  243. 

In  Frazer  v.  Smith,  supra,  the  court  say:  "This  court 
has  decided,  in  cases  kindred  to  this,  that  the  measure  of 
damages  is  not  prospective  gains,  unless  there  should  be 
shown  outstanding  contracts  to  be  performed  by  the  machin- 
ery to  be  furnished.  There  is  no  averment  in  the  declara- 
tion of  such,  the  only  averment  being  that  the  plaintiffs 
were  deprived  of  the  use  of  the  still  for  two  months,  during 
4  which  time  they  might  and  would  have  manufactured  large 
quantities  of  alcohol,  from  which  they  would  have  derived 
great  gains.  This  is  all  prospective,  and  too  remote  to  bo 
an  element  of  damages." 

In  Benton  v.  J.  A.  Fay  &  Co.,  supra,  it  is  held  that  the 
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measure  of  damages  for  non-delivery  of  machinery  is  the 
value  of  the  use  of  the  machinery. 

Counsel  for  appellant  cites  C,  C,  C.  &  St.  L.  Ky.  Co. 
V.  Wood,  189  111.,  352,  in  which  the  court  say:  "However, 
counsel  for  appellant  is  in  error  in  contending  it  is  the  in- 
variable rule  that  profits  -do  not  constitute  a  measure  of 
damages.  When  profits  are  the  object  and  inducement  of 
the  contract,  and  known  to  both  contracting  parties  so  to  be, 
such  profits  may  be  proven  as  the  measure  of  damages  for 
a  breach  of  contract,  if  susceptible  of  being  proven  with  rea- 
sonable certainty."  W^hat  is  thus  said  is  not  in  conflict  with 
the  prior  decisions  of  the  court,  cited  supra.  The  difficulty 
with  the  plea  here  is,  that  it  fails  to  aver  facts  constituting 
a  basis  for  proof  of  loss  of  profits,  with  reasonable  certainty. 
Appellant's  counsel  argue,  in  support  of  the  plea,  that' the 
appellee,  in  failing  to  deliver  at  the  time  fixed  by  the  con- 
tract, was  first  in  default.  This  is  not  shown  by  the  plea. 
The  plea  is  that  "the  defendant  did  accept  and  contract, 
and  undertook  and  promised  to  pay  to  the  plaintiff,  for  the 
generator  and  motors  aforesaid,  the  sum  of  $4,104.00,  in 
manner  and  form  as  in  said  contract  specified."  For  aught 
appearing  in  the  plea,  appellant  may  have  failed  in  making 
such  payments  as  were  made  "in  manner  and  form  as  in 
said  contract  specified,"  and  this  may  have  occasioned  the 
delay  complained  of. 

We  are  of  opinion  that  the  demurrer  to  the  plea  was  prop- 
erly sustained,  and  the  judgment  will  be  affirmed. 

Affirmed. 


Illinois  Central  Railroad  Company  y.  Esther  Fltzpat- 
rick^ Administratrix. 

Gen.  No.  12^6^ 

1.  Safe  place  to  work — servant  may  assume  that  master  has 
furnished.  A  servant  sent  by  his  master  to  work  at  a  particular 
place  may  act  on  the  presumption  that  such  master  has  exercised 
reasonable  care  in  making  such  place  reasonably  safe. 
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2.  CoNTRiBUTOBr  NEGLIGENCE — TioiD  QuestiOTi  Of,  determined. 
Whether  a  person,  who  has  lost  his  life  through  the  alleged  negli- 
gence of  the  defendant  was  himself  guilty  of  contributory  negligence 
is,,  where  the  evidence  is  conflicting,  a  question  for  the  jury  to  de- 
termine under  proper  instructions  from  the  court. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act.  Ap- 
peal from  the  Superior  Court  of  Cook  County;  the  Hon,  Arthub  H. 
CiiETLAiN,  Judge,  presiding.  Heard  in  this  court  at  the  March  term» 
1905.    Affirmed.    Opinion  filed  March  15,  1906. 

W,  A.  HowKTT,  for  appellant ;  J.  G.  Dkennajt,  of  coun- 
sel. 

.HuMMEB,  Murphy  &  McDonald,  for  appellee, 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

Appellee,  as  administratrix  of  James  T,  Fitzpatrick,  de- 
ceased, recovered  judgment  against  appellant  for  $5,000  for 
causing  the  death  of  her  said  intestate,  by  its  negligence. 
The  suit  is  for  the  benefit  of  the  next  of  kin  of  the  intestate. 
The  case  was  tried  on  the  declaration,  consisting  of  two 
counts,  to  which  the  appellant  pleaded  the  general  issue. 
Jfo  question  is  raised  as  to  the  sufficiency  of  the  declaration^ 
or  of  variance.  The  facts  are  substantially  as  follows: 
Near  to  74th  street,  an  east  and  west  street  in  the  city  of 
Chicago,  and  next  east  of  and  adjoining  the  right  of  way  of 
appellant,  there  is  a  foundry  belonging  to  the  Skein  and 
Axel  Company,  which  tlie  evidence  shows  is  inclosed  by  a 
fence.  A  switch  runs  from  the  main  track  of  appellant  into 
the  south  part  of  the  yards  of  the  Skein  and  Axel  Com- 
pany, entering  the  yards  through  a  gate  about  sixty  feet 
south  of  74th  street.  The  evidence  tends  to  prove  that  this 
gate  was  generally  kept  locked,  though  sometimes  it  was 
open,  and  that  when  appellant's  switching  crew  had  occa- 
sion to  enter  the  yard  with  an  engine,  they  had  to  procure  the 
gate  key  from  the  foundry  company.  There  were  two  tracks 
inside  the  foundry  yard,  the  one  in  question  in  the  case 
running  north  from  the  entrance  gate,  and  parallel  with  the 
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main  track  of  appellant.  The  evidence  tends  to  prove  that 
the  foundry  people  owned  the  tracks  in  the  foundry  yard, 
but  it  does  not  appear  from  the  evidence  who  constructed  the 
tracks.  The  evidence  tends  to  prove,  without  contradiction, 
that  appellant  repaired  the  inclosed  tracks  at  different  times, 
and  that  it  sent  its  bills  for  the  same  to  the  foundry  com- 
pany. Kext  east  of  the  north  and  south  track  in  the  yard, 
and  distant  from  the  track  from  20  to  24  inches,  is  an  em- 
bankment about  4  feet  6  inches  in  height.  This  embank- 
ment was  constructed  by  driving  posts,  about  4  by  4  inches 
in  size,  into  the  ground,  nailing  boards  from  post  to  post 
in  the  inside  of  the  posts  and  filling  in  dirt.  The  embank- 
ment was  used  for  unloading  scrap  and  pig  iron  on  for  use 
in  the  foundry,  and  at  the  time  of  the  accident  pig  and 
scrap  iron  were  piled  on  the  embankment.  At  one  place  in 
the  embankment  one  of  the  posts  had  been  forced  out,  so  that 
it  leaned  toward  the  track  at  an  angle  of  about  45  degrees. 
The  distance  between  the  top  of  this  leaning  post  and  the 
body  of  a  car  standing  on  the  track  opposite  it  is  variously 
estimated  by  the  witnesses.  One  witness  s&ys  6  inches,  an- 
other 6  or  8  inches,  another  8  or  9  inches.  Brennan,  fore- 
man of  the  crew  hereinafter  mentioned,  testified,  without 
contradiction,  that  the  car  which  caught  the  deceased  had  a 
platform  on  the  end  of  it,  and  a  sill  that  projected  about 
1  or  2  inches  farther  than  the  side  of  the  car,  and  a  staple 
driven  into  the  end  of  the  car  which  extended  out  4  inches 
and  to  within  4  or  5  inches  of  the  leaning  post. 

The  appellant  had  been  using  the  inclosed  track  for  five 
years  next  before  the  accident,  taking  in  and  bringing  out 
cars,  and  during  that  time  the  condition  of  the  track  and 
embankment  v/as  the  same  as  at  the  time  of  the  accident. 
The  deceased  was  22  years  old,  about  5  feet  in  height, 
weighed  about  150  pounds,  and  was  healthy  and  strong. 
From  the  time  he  was  16  until  he  was  about  21  years  of  age, 
he  was  in  the  employ  of  the  Chicago,  Burlington  &  Quincy 
Railroad  Company- as  a  telegraph  operator.  Subsequently, 
he  was  employed  in  the  same  capacity  by  appellant  About 
two  weeks  prior  to  July  2,  1902,  he  wsls  employed  by  appel- 
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lant  as  a  switchman,  and  two  days  before  the  accident  he 
was  assigned  to  a  switching  crew  composed  of  John  Bren- 
nan,  foreman ;  Mike  Huber,  locomotive  engineer ;  George  Ed- 
munds, fireman,  and  John  Lunney  and  the  deceased,  switch- 
men. July '2,  1902,  this  crew  went  to  the  foundry  yards. 
Before  the  engine  entered  the  yard,  Brennan,  the  foreman 
of  the  crew,  told  the  deceased  that  they  w^anted  to  take  out 
fill  empty  cars.  Huber,  the  engineer,  witness  for  appellant, 
testified  that  he  went  in  light,  and  inside  the  gate,  and  be- 
fore the  embankment  was  reached  they  coupled  onto  two 
■cars;  that  then  the  deceased  walked  north  on  the  track,  be- 
tween the  track  and  the  embankment,  about  60  feet,  to  couple 
onto  a  gondola  car,  and  was  then  18  or  20  feet  south  of 
the  leaning  post,  and  attempted  to  make  the  coupling  between 
the  gondola  car  and  the  car  next  south  of  it,  but  missed 
the  coupling,  and  then  gave  him,  the  engineer,  a  signal  to 
come  ahead,  which  he  did.  When  the  deceased  went  in  be- 
tween the  cars  the  second  time,  to  make  the  coupling,  he  was 
10  or  12  feet  from  the  leaning  post  and  the  train  was  mov- 
ing north  between  2  and  4  miles  per  hour,  and  w^hen  he  made 
the  coupling,  and  stepped  out  from  between  the  cars,  he 
came  in  contact  with  the  leaning  post  Huber  testifies  that 
the  corner  of  the  car  caught  him.  Brennan  testified  that 
"w^hen  the  cars  came  together,  he  stepped  out  from  between 
them  and  came  in  contact  Avith  the  leaning  post,  and  the 
comer  of  the  car  caught  him  betAveen  it  and  the  post  and 
turned  him  right  around,"  that  ^*he  Avas  caught  between  the 
the  post  and  the  car  and  crushed  in  the  breast."  He  died  as 
a  result  of  his  injuries  in  about  four  hours  from  the  time 
of  the  accident.  The  evidence  Avill  be  further  referred  to 
in  connection  with  appellant^s  contentions. 

Appellant's  counsel  contends  that  the  deceased  was  guilty 
of  contributory  negligence  w^hich  precludes  recovery;  that 
the  part  of  the  sidetrack  within  the  inclosure  did  not  belong 
to  appellant  and  therefore  it  was  under  no  obligation  to 
repair  it,  and  that  certain  instructions,  given  by  appellee's 
request,  are  erroneous. 

The  evidence  tends  to  prove  that  it  was  light  at  the  time 
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of  the  accident,  between  4  and  5  o'clock  p.  m.,  and  that 
the  view  of  one  walking  north,  between  the  track  and  the 
embankment,  which  was  the  proper  place  to  walk,  was  nnob- 
structed,  and  it  is  contended  that  had  the  deceased  exercised 
ordinary  care  he  w^ould  have  seen  the  leaning  post  and  could 
have  avoided  contact  with  it.  The  deceased  had  been  w^ith 
the  crew  only  two  days,  and  the  evidence  tends  to  prove  that 
he  had  never  been  in  the  foundry  yard  before  the  day  of 
the  accident.  Foreman  Brennan  testified:  "lie  neve'r  was 
on  that  track  before  that  I  know  of."  Lunney,  switchman, 
testified:  "So  far  as  I  know  Fitzpatrick  had  not  been  in 
there  before."  There  is  no  evidence  that  the  deceased  ever 
had  been  inside  the  foundry  yard  before  the  occurrence  of 
the  accident.  If  he  had  been,  it  is  a  legitimate  presumption 
that  appellant  would  have  so  proved.  Neither  is  there  any 
evidence  that  the  deceased  had  been  informed  of  the  leaning 
post.  Having  been  sent  by  his  employer  to  work  in  that 
place,  he  \Vas  not  required  to  make  an  examination  for 
defects,  but  had  a  right  to  act  on  the  presumption  that  appel- 
lant had  exercised  reasonable  care  in  making  the  place  where 
he  was  required  to  work  reasonably  safe.  Ilimrod  Coal  Co. 
V.  Clark,  197  III,  514,  518;  111.  Terminal  R'd  Co.  v.  Thomp- 
son, 210  ib.,  226,  236. 

The  evidence  shows  that  the  deceased  had  to  stand  with 
his  face  toward  the  engineer  and  his  back  toward  the  post, 
to  signal  the  engineer  to  come  ahead,  when  a  coupling  Avas 
to  be  made,  and  so  standing  he  could  not  see  the  post,  and 
that  after  a  coupling  was  made  he  had  to  come  out  from 
between  the  coupled  cars.  Brennan  was  questioned  and  an- 
swered thus: 

Q.  "And  this  man  who  was  dovra  there  between  the  cars 
and  this  bank,  could  see  it  (the  post)  plainer  than  any  one 
else  could  see  it;  that  is,  w^asn't  he  in  better  position  to  see 
it,  if  he  was  down  between  the  cars?" 

A.  "He  could  see  one  way  when  he  was  working." 
Q.  "He  could  see  both  ways,  if  he  was  looking?" 
A.  "  Not  if  he  was  attending  to  his  duties." 
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Q.  "Well,  a  man,  at  a  glance,  he  could  see  one  way  as^ 
well  as  another,  couldn't  he  ?" 

A.  "The  man  got  caught  there;  that  is  all  I  know  about 
it.  He  could  not  look  both  ways,  toward  the  engine  to  give 
signs  and  look  backward  too." 

Q.  "If  a  post  was  within  three  feet  of  a  man,  there  was 
nothing  to  have  prevented  him  from  seeing  this,  was  there  V^ 

A.  "He  could  not  possibly  see  that  post  when  he  got 
hurt." 

Q.  "What  was  there  to  prevent  him  from  seeing  it?" 

A.  "Because  he  was  holding  the  lever  up,  that  was  at- 
tached to  the  gondola,  and  when  the  car  struck,  they  backed 
up  and  caught  him  between  the  car  and  the  post." 

When  the  train  first  struck  the  gondola,  as  the  deceased 
was  attempting  to  make  the  coupling  which  he  missed,  if 
drove  the  gondola  car  8  or  10  feet  north,  and  the  deceased 
walked  along  with  it.  Huber,  the  engineer,  testified  that 
the  time  he  stepped  out  in  front  of  the  post,  was  the  first 
time  he  stepped  out  from  between  the  cars  after  he  missed 
the  coupling,  which,  if  true,  indicates  that  he  followed  up 
behind  the  gondola  car,  when  it  was  driven  forward  by 
the  train  the  first  time,  in  which  case  he  could  not  have 
seen  the  post  after  the  first  impact. 

Counsel  for  appellant  cites  and  comments  on  C,  M.  &  St. 
P.  Ry.  Co.  V.  Halsey,  133  111.,  248,  and  Weeks  v.  C.  & 
N.  W.  Ry.  Co.,  198  ib.,  551,  in  support  of  the  contention 
that  the  deceased  was  not  exercising  ordinary  care.  The 
former  case  was  reversed  because  of  an  erroneous  instruc- 
tion. In  the  latter  case,  the  main  question  seems  to  have 
been  whether  the  finding  of  facts  by  the  Appellate  Court 
was  sufficient  Other  cases  are  cited,  which  we  do  not  think 
applicable  to  the  facts  in  the  present  case.  There  can  be 
no  question  that  appellant  was  guilty  of  negligence,  in  con- 
tinuing to  use  the  track  obstructed  as  it  was,  and  we  do  not 
understand  counsel  as  contending  the  contrary.  Whether  the 
deceased  was  or  was  not  guilty  of  contributory  negligence, 
was  a  question  for  the  jury,  which  was  submitted  to  them  by 
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instructions,   and  we  are  satisfied  with  their  finding  that 
he  was  not. 

We  rejgard  the  contention  that  appellant  could  not  make 
the  track  reasonably  safe,  because  it  did  not  own  it,  as  a 
very  lame  excuse.  The  evidence  shows  that  appellant  had 
repaired  the  track  on  several  occasions.  The  sidetrack  was 
for  the  benefit  of  the  foundry,  and  there  can  be  no  quej*- 
tion  that  the  foundry  people  would  have  permitted  appellant, 
at  any  time,  to  make  it  safe  rather  than  submit  to  the  alter- 
native of  appellant  ceasing  to  operate  it.  The  work  to  be 
done  was  merely  to  remove  the  dirt  behind  the  post, 
straighten  the  post,  and  make  it  firm  and  secure,  and  this 
would  have  taken  a  very  short  time  and  involved  little  ex- 
pense. But,  if  the  f6undry  people  owned  the  track  within 
the  inclosure,  this  was  immaterial.  It  was  incumbent  on 
appellant  either  to  see  that  it  was  made  reasonably  safe,  or 
to  cease  using  it  in  its  unsafe  condition.  Appellant's  counsel 
substantially  admits  in  his  argument  that  appellant  might 
be  liable  for  negligence  in  using  the  track,  if  defective.  In 
111.  Terminal  R'd  Co.  v.  Thompson,  210  111.,  226,  the  plain- 
tiff, Thompson,  while  climbing  a  ladder  on  the  side  of  the 
car,  came  in  contact  with  a  telegraph  pole  too  close  to  the 
track,  which  the  railroad  company  had  allowed  to  be  there 
for  about  three  years,  and  suffered  injury  which  resulted 
in  his  death.  The  company  defended  on  the  ground  that 
another  company  owned  the  land  on  which  the  pole  was 
and  erected  the  pole.  In  respect  .to  this  defense  the  court 
say:  "This  is  an  immaterial  consideration.  The  appellant 
was  in  possession  of  the  tracks,  and  of  the  yard,  and  was 
engaged  in  the  operation  of  its  business  in  switching  cars 
upon  such  tracks.  It  makes  no  difference  whether  the  ap- 
pellant company  owned  the  premises  in  fee,  or  was  in  pos- 
session of  them  as  a  lessee  or  licensee.  The  appellee  was 
in  the  employment  of  the  appellant  company,  and  was  en- 
gaged in  the  business  of  helping  it  to  switch  its  cars  in 
the  yards  in  question  with  the  means  furnished  to  him 
by  the  appellant.  It  was  his  duty  to  climb  up  the  side  of 
the  car  upon  the  ladder,  which  was  there,  and  to  ascend  to 
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the  top  of  the  car  to  control  the  brakes  thereon.  While  he 
was  engaged  in  the  performance  of  this  duty,  it  was  the 
duty  of  the  appellant  to  furnish  him  a  safe  place  in  which 
he  could  do  the  work  required  of  him.  The  evidence  tends 
to  prove  that  the  appellant  knowingly  permitted  the  pole  to 
remain  in  its  position  of  dangerous  nearness  to  the  track." 
The  evidence  showed  that  Thompson  had,  while  on  top  of 
a  car,  passed  the  pole  three  times,  and  it  was  objected  by 
the  railroad  company  that  he  was  not  in  the  exercise  of  due 
care  for  his  safety  when  he  came  in  contact  with  the  pole. 
But  the  court  said:  "The  appellee  cannot  be  charged  with 
contributory  negligence,  if  he  did  not  have  notice  of  the 
dangerous  proximity  of  the  telegraph' pole  to  the  track  and 
the  cars  passing  upon  the  track.  There  is  evidence  in  the 
record  tending  to  show  that,  while  the  appellee  may  have 
seen  these  poles,  which  were  erected  between  the  north 
and  south  tracks  in  the  yard,  yet  that  he  had  no  notice  of 
the  fact  that  the  pole,  which  caused  the  injury,  was  not 
within  a  safe  distance  from  the  north  track  and  from  the 
cars  which  might  pass  upon  the  north  track.  There  was 
evidence  tending  to  show  that  this  particular  pole  had  swayed 
towards  the  track,  so  that  it  was  nearer  than  if  it  had  oc- 
cupied a  perfectly  upright  position."  This  language  is  ap- 
plicable here. 

It  is  certainly  not  a  question  of  law,  on  the  evidence, 
whether  the  deceased  knew  of  the  dangerous  proximity  to 
the  track  of  the  leaning  post,  or  whether  he  w^as  exercising 
ordinary  care.  Thei^e  questions  were  for  the  jury.  In  C. 
k  A.  E.  E.  Co.  v.  Stevens,  ISO  III,  226,  the  plaintiff,  while 
descending  from  the  top  of  the  car  by  a  ladder,  was  injured 
by  coming  in  contact  with  the  foot-board  of  a  coal  chute, 
which  extended  to  within  sixteen  and  one-half  inches  of  the 
ladder.  He  had,  while  in  the  service  of  the  company,  made 
several  trips  past  the  coal  chute,  and  his  train  had  stopped 
twice  at  the  coal  chute,  to  take  in  coal.  At  tlie  time  of  the 
injury  he  was  descending  the  ladder  for  the  purpose  of  get- 
ting on  a  flat  car,  to  deliver,  by  order  of  his  conductor,  a 
message  to  the  engineer  to  stop  at  the  next  station.     The 
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court  say :  "The  fact  he  was  in  the  performance  of  a  duty 
\vhich  required  promptness  in  reaching  the  engineer,  the 
facilities  afforded  him  for  accomplishing  that  purpose,  the 
nature  of  his  duties  as  a  brakeman  in  passing  the  place,  and 
the  fact  that  he  had  nothing  to  do  with  the  use  of  the  coal 
chute  in  taking  coal  when  trains  stopped  there  for  that  pur- 
pose, were  facts  and  circumstances  proper  to  be  considered 
by  the  jury,  tending  to  prove  that  he  did  not  know  and  was 
not  chargeable  with  knowledge  of  the  danger.  It  is  impos- 
sible for  us  to  say,  upon  all  this  evidence,  that  he  was  or 
was  not  so  chargeable.  That  was  the  province  of  the  jury 
in  the  first  instance,  subject  only  to  review  by  the  Appellate 
Court." 

Counsel  for  appellant  says:  "I  ask  the  court  to  note  the 
following  instructions  given  by  the  trial  court,  holding  that 
it  was  negligence  of  the  defendant,  Illinois  Central,  not  to 
go  upon  the  track  of  the  third  person  or  corporation,  and 
put  it  in  repair."  No  other  criticism  or  comment  is  made 
on  the  instructions  or  any  of  them.  Then  follows  instruc- 
tions 1,  4,  5,  6,  7,  8  and  9,  given  at  appellee's  request. 
Instruction  1  is  as  follows : " 

"The  court  instructs  the  jury  that  if  you  find  from  the 
evidence  that  the  defendant,  Illinois  Central  Eailway  Com- 
pany, was  at  the  time  of  the  happening  of  the  accident  in 
question,  using  the  switch  track  upon  which  said  James  T. 
Fitzpatrick  was  injured,  then  the  said  defendant  was  bound 
to  exercise  the  same  care  to  keep  the  said  switch  track  in  a 
reasonably  safe  condition  for  said  James  T.  Fitzpatrick  as 
if  said  switch  belonged  to  said  Illinois  Central  Railway 
Company." 

We  think  this  instruction  miglit,  perhaps,  have  been  more- 
accurately  worded.  Xeverthelcss,  we  are  not  prepared  to 
say  that  it  is  not  substantially  correct,  and  cannot  hold  that 
the  giving  it  was  reversible  error. 

We  find  no  error  in  any  of  the  instructions  4,  5,  7,  8 
and  9. 

The  judgment  will  be  affirmed. 
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John  F.  Wright  t.  Jay  Somers. 

Gen.  No.  12JBS». 

1.  CJoNTBACT — to  pay  fact  witness  for  loss  of  time,  against  public 
policy.  A  contract  to  pay  a  fact  witness  for  his  loss  of  time  occa- 
sioned by  reason  of  his  having  to  testify,  la  against  public  policy 
and  void. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1905.  Reversed.  Opinion  filed  March 
15,  1906. 

Statement  by  the  Court.  Appellant  sued  a  street  car 
<;ompany  to  recover  damages  for  alleged  injuries.  In  the 
trial  he  called  appellee  as  a  witness.  After  the  trial  appellee 
demanded  that  appellant  pay  him  $200  for  his  loss  of  time 
occasioned  by  said  suit  and  trial.  Payment  being  refused, 
appellee  brought  suit,  and  in  a  trial  in  the  Circuit  Court  re- 
covered judgment  in  the  sum  of  $200.  This  appeal  fol- 
lowed. 

Pease,  Smietanka.  &  Polkey,  for  appellant. 

A.  D.  Gash  and  James  H.  Hoopeb,  for  appellee. 

Mb.  Justice  Ball  delivered  the  opinion  of  the  court. 

The  evidence  for  appellee  tended  to  prove  that  appellant 
had  agreed  to  pay  him  $200  for  his  loss  of  time,  whether 
or  not  appellant  was  successful  in  his  suit.  That  of  appel- 
lant that  he  never  agreed  to  pay  appellee  any  definite  sxun 
for    his  services. 

The  learned  trial  judge  gave  the  following  instruction : 

''If  the  jury  believe  from  the  evidence  that  the  defend- 
ant agreed  to  pay  the  plaintiff,  Somers,  $200  for  his  serv- 
ices as  a  witness,  whether  the  defendant  was  successful  in 
his  suit  or  not,  then  your  verdict  should  be  in  favor  of  the 
plaintiff.     But  if  you  believe  from  the  evidence  that  the  de- 
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fendant  agreed  to  pay  said  Somers  $200  if  his,  Wright's 
suit  should  be  successful,  then  your  verdict  should  be  for 
the  defendant." 

It  is  inherent  in  the  verdict  that  the  jury  found  the  is- 
sues of  fact  in  favor  of  appellee. 

We  cannot  affirm  this  judgment.  The  contract  upon 
ivhich  it  is  based  is  against  public  policy.  If  affirmed,  it 
would  give  ground  for  witnesses  to  extort  unreasonable  fees 
for  their  testimony;  and  might  make  it  impossible  for  a 
poor  suitor  to  obtain  his  rights. 

It  is  against  the  spirit  of  our  Constitution,  which  says: 
^^Every  person  ought  to  find  a  certain  remedy  in  the  laws 
for  all  injuries  and  wrongs  which  he  may  receive  in  his 
person,  property  or  reputation;  he  ought  to  obtain,  by  law, 
right  and  justice  freely,  and  without  being  obliged  to  pur* 
chase  it,  completely  and  without  denial,  promptly  and  with- 
out delay."     Section  19,  Article  II. 

The  legislative  department  of  our  State  has  declared  that 
every  witness  attending  in  his  o^vn  county  upon  trials  in 
the  courts  of  record  shall  be  entitled  to  receive  the  sum  of 
one  dollar  for  each  day's  attendance  and  five  cents  per  mile 
each  way  for  necessary  travel.  Section  47,  chapter  53,  R. 
S.  Hurd.  This  is  all  the  witness  is  entitled  to  receive.  To 
demand  more  is  forbidden  by  the  policy  and  spirit  of  this 
statute. 

If  a  witness,  who  knows  a  fact  material  to  the  issue  in 
the  cause,  either  before  or  after  the  service  of  a  subposna 
upon  him,  can  traffic  with  the  suitor,  who  desires  to  call 
him,  as  to  the  value  of  his  testimony,  and  then  call  upon 
the  courts  to  enforce  the  contract  thus  made,  the  tendency 
to  evil  consequences  is  apparent.  Such  a  ruling  leans  to- 
ward the  procurement  of  perjury;  toward  the  raising  up  of 
a  clasa.of  witnesses  who,  for  a  sufficient  consideration,  will 
give  testimony  that  shall  win  or  lose  the-  lawsuit,  toward  the 
perversion  of  justice;  and  toward  corruption  in  our  courts. 

We  are  not  charging  that  any  of  these  dangerous  conse- 
quences happened  in  this  case*     It  does  not  appear  but  that 
17 
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appellee  when  called  in  the  damage  case  testified  simply 
and  purely  to  the  truth.  But  the  affirmance  of  this  judg- 
ment would  so  clearly  tend  to  evil  consequences  that  we 
must  declare  the  contract  upon  which  it  is  founded  void 
as  against  public  policy.  Walker  v.  Cook,  33  111.  App.,  561 ; 
Gillett  V.  Board  of  Supervisors,  67  111.,  256;  Dodge  v.  Stiles, 
26  Conn.,  463 ;  Quirk  v.  Muller,  14  Mont.,  467. 

The  alleged  contract  is  without  consideration.  When 
subpoenaed  one  is  bound  to  attend  the  trial,  and  there  to 
submit  himself  to  an  examination  upon  the  facts  in  issue. 

We  are  not  here  concerned  with  the  question  of  the  pay- 
ment of  expert  witnesses.  As  was  said  by  Justice  Maule 
in  Webb  v.  Page,  1  Car.  &  Kirw.,  23 :  "There  is  a  dis- 
tinction between  the  case  of  a  man  who  sees  a  fact  and 
is  called  to  prove  it  in  a  court  of  justice,  and  that  of  a 
man  who  is  selected  by  a  party  to  .give  his  opinion  on  a 
matter  with  which  he  is  peculiarly  conversant  from  the  na- 
ture of  his  employment  in  life.  The  former  is  bound,  as 
a  matter  of  public  duty,  to  speak  to  a  fact  which  happens 
to  have  fallen  within  his  knowledge — ^Avithout  such  testimony 
the  course  of  justice  must  be  stopped.  The  latter  is  under 
no  such  obligation.  There  is  no  such  necessity  for  his  evi- 
dence, and  the  party  who  selects  him  must  pay  him." 
The  judgment  of  the  Circuit  Court  is  reversed. 

Reversed. 


The  Carey-Lombard  Lumber  Company  t.  Harry  A. 
Daugherty,  et  al. 

Geu.  No.  12,841. 

1.  Amendment — effect  of  vacating  order  permitting.  The  effect 
of  vacating  an  order  granting  leave  to  file  an  amendment  is  to 
leave  the  pleadings  sought  to  be  amended  precisely  as  though  no 
leave  to  file  such  amendment  had  been  given,  and  this  notwithstand- 
ing the  amendment  was  actually  placed  on  file  before  the  order  of 
vacation  was  entered. 

2.  Amendment — wJiat  ground  for  refusal  to  permit.  An  un- 
reasonable delay  in  offering  an  amendment  is  good  ground  for  a 
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chancellor  to  refuse  to  exercise  the  discretionary  power  to  permit 
amendment. 

3.  New  cause  of  action — when  amended  petition  for  mechanic's 
lien  sets  up.  Where  the  original  petition  for  a  mechanic's  lien  al- 
leged in  substance,  that  the  contractor  had  completed  the  building 
and  that  the  owner  had  accepted  it  without  either  such  contractor 
or  owner  having  paid  the  petitioner,  a  sub-contractor,  for  the  mate- 
rials which  he  had  sold  to  the  contractor  for  and  which  had  been 
used  by  him  in  the  building,  an  amended  petition  for  such  a  lien 
which  alleges  In  substance  that  the  contractor  before  the  building 
was  completed  abandoned  the  same  and  surrendered  it  to  the  owner 
and  that  the  building  was  then  worth  more  than  enough  to  pay  the 
claim  of  the  petitioner,  a  sub-contractor,  over  and  above  the  then 
cost  of  the  buildings  and  any  damages  sustained  by  the  owner  by 
reason  of  the  non-fulfillment  of  the  original  contract  for  its  con- 
struction, states  a  new  cause  of  action. 

5.  Equity — when  will  follow  the  law.  Where  a  complainant  In 
equity  had  a  concurrent  remedy  at  law  which  is  barred  by  limita- 
tion, equity  will  apply  the  same  rule  of  limitation  and  bar  him  in 
equity. 

Mechanic's  lien  proceeding.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edwabd  F.  Dunne,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1905.  Affirmed.  Opinion  filed 
March  15,  1906. 

Statement  by  the  Court.  August  25,  1892,  appellant 
filed  a  bill  of  complaint,  alleging  that  appellant  was  cm- 
ployed  February  2,  1892,-  by  John  Leinhart  to  furnish  lum- 
ber to  build  a  building  on  a  lot  owned  by  James  A.  Fullon- 
wider,  and  was  to  receive  what  the  lumber  was  reasonably 
worth;  that  it  did  furnish  lumber  so  required  until  June  16, 
1892,  in  the  amounts  and  to  the  value  as  show^n  in  "Exhibit 
A,"  and  it  was  to  be  paid  for  on  the  first  day  of  the  next 
month  after  deliveries  were  made ;  that  the  building  was  com- 
pleted and  accepted  by  Fullenwider;  that  there  remains  due 
$730.04,  by  reason  whereof  it  is  entitled  to  a  mechanic's 
lien.  That  on  February  3,  1892,  it  caused  a  mechanic's 
lien  notice  to  be  served  on  Fullenwider,  stating  that  it 
had  been  employed  by  Leinhart  to  furnish  lumber  for  Ful- 
Icnwider's  building,  and  that  it  would  hold  his  interest  in 
the  ground  liable  for  the  amount  to  become  due,  and  it 
alleged   that   since   said   time   Fullenwider   has    had   more 
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than  sufficient  money  in  his  hands  due  Leinhart  on  account 
of  said  building  to  satisfy  its  claim ;  that  Peabody  and  the 
unknown  holders  of  certain  notes  had  some  interest,  but 
subject  to  its  lien. 

Prayer  for  answer,  for  mechanic's  lien,  for  sale  if  decree 
is  not  paid,  and  for  summons.  "Exhibit  A,"  attached,  is  an 
itemized  statement  of  lumber  bought,  showing  $500  pay- 
ment and  $730.04  balance  due. 

The  defendants  filed  a  demurrer.  Thereupon  appellant 
amended  its  bill  by  adding  a  copy  of  the  mechanic's  lien 
therein  referred  to.  Defendants  again  demurred.  Upon 
argument  the  demurrer  was  sustained  and  the  bill  was  dis- 
missed for  want  of  equity.  An  appeal  was  taken  to  the 
Supreme  Court,  where  the  decree  of  the  trial  court  was  re- 
versed and  the  cause  was  remanded  with  directions  to  over- 
rule the  demurrer.  The  Carey-Lombard  Lumber  Co.  v.  Ful- 
len wider,  150  III,  629. 

The  case  was  redocketed  in  the  Circuit  Coifft,  October  7, 
1895.  Upon  the  19th  day  of  the  same  month  defendants 
filed  a  plea  to  said  petition,  alleging  that  there  was  nothing 
due  Leinhart  at  time  of  service  of  mechanic's  lien  notice; 
that  thereafter  John  Leinhart  abandoned  the  alleged  contract 
and  refused  to  complete  tlie  same,  and  that  the  cost  of  ma- 
terial and  labor  paid  out  by  Fullenwider  to  complete  the 
work,  together  with  such  sums  as  had  been  rightfully  paid 
out  under  said  contract  by  Fullenwider,  and  the  damage 
which  he  sustained  by  the  failure  of  Leinhart  to  complete 
the  contract,  amounted  to  more  than  the  total  amount  of  the 
<?ontract  price,  and  there  did  not  anything  become  due  to 
said  Leinhart  under  said  contract,  and  there  was  not  any- 
thing due  to  said  Leinhart  at  the  time  of  filing  the  bill,  and 
nothing  has  become  due  since,  nor  will  anything  become  due 
said  Leinhart. 

The  cause  then  slept  until  August  11,  1900,  when  appel- 
lant filed  a  general  replication  to  such  plea.  No  further 
action  was  taken  in  the  case  until  June  27,  1904,  when  the 
<leath  of  Fullenwider  was  suggested,  and  his  executors  were 
substituted  as  parties  defendant.     An  order  was  entered  that 
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the  plea  filed  by  the  deceased  stand  as  the  plea  of  his 
executors.  In  this  state  of  the  pleadings  the  trial  came  on 
in  October,  1904.  Xovember  1,  1904,  after  appellant  had 
closed  its  proofs  it  obtained  leave  to  amend  its  petition 
instanter.  This  amendment  alleges  that  after  said  lumber 
was  furnished,  but  before  said  building  was  fully  completed, 
on  or  about  June  20,  1892,  Leinhart  abandoned  the  work 
on  the  contract  and  surrendered  it  to  Fullen wider;  and  that 
the  unfinished  building  at  the  time  of  its  abandonment  and 
surrender  was  reasonably  worth  a  large  sum  over  and  above 
the  aggregate  of  the  amounts  already  paid  thereon  and  of 
any  damages  that  may  have  been  sustained  by  reason  of  the 
iion-fulfilhnent  of  tlie  original  contract  for  the  erection  of 
said  building,  to-wit,  a  sum  greater  thim  the  amount  due 
appellant,  and  that  no  other  persons  have  or  claim  a  me- 
chanic's lien. 

Appellees  filed  a  special  demurrer  to  said  amendment. 
November  10,  1904,  upon  the  hearing  of  the  demurrer  the 
court  gave  leave  to  appellees  to  withdraw  the  same.  This 
being  done,  they  moved  the  court  to  vacate  the  order  of 
Iv^ovember  1,  1904,  permitting  such  amendment.  This  mo- 
tion the  court  sustained  and  vacated  and  set  aside  the  order 
granting  such  leave.  At  the  close  of  the  trial  the  court 
dismissed  the  petition  for  want  of  equity.  This  appeal  fol- 
lowed. 

James  H.  Hoopbb,  for  appellant. 

Joseph  W.  Moses^  for  appellees. 

Mb.  Justice  Ball  delivered  the  opinion  of  the  court. 

The  original  petition  as  first  amended  set  up  the  com- 
pletion of  the  building  and  its  acceptance  by  the  owner. 
These  were  the  allegations  under  which  the  evidence  was 
presented.  The  failure  of  the  testimony  to  establish  these 
allegations  is  complete.  The  preponderance  of  the  evidence 
showed  that  Leinhart  abandoned  the  building  long  before 
it  was  completed  and  left  the  State  of  Illinois,  never  there- 
after to  return.     This  variance  was  specifically  pointed  out 
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by  counsel  for  appellees  at  the  close  of  appellant's  evidence. 
Therefore  the  decree  entered  herein  was  right;  unless,  first, 
when  the  cause  was  tried  and  the  decree  entered  the  amend- 
ment of  November  1,  1904,  was  a  part  of  the  petition; 
or,  second,  unless  the  court  erred  in  vacating  and  setting 
aside  the  order  of  Xovember  1,  1904,  giving  appellant  leave 
to  file  said  amendment  to  its  petition. 

First.  Appellant  says  that  while  the  court  set  aside  and 
vacated  the  order  granting  leave  to  file  the  amendment  of 
Xovember  1,  1904,  it  did  not  specifically  strike  the  amend- 
ment from  the  files;  so  that  the  hearing  really  took  place 
upon  the  amended  bill  as  thus  amended,  with  appellees  in 
default  as  to  the  last  amendment  filed. 

The  answer  to  this  contention  is  found  in  section  8, 
chapter  7,  R.  S.,  which  says :  "Xo  process,  pleading  or  pro- 
ceeding shall  be  amended  *  *  *  without  the  order  of 
court,  or  by  some  other  court  of  competent  authority."  Sec- 
tion 9  of  the  same  chapter  says:  "The  provisions  of  this 
act  shall  extend  to  all  actions  in  courts  of  law  or  chancery." 

When  the  order  granting  leave  to  appellant  to  file  this 
amendment  was  vacated  and  set  aside  it  then  stood  as  if 
leave  to  file  it  had  never  been  given.  Without  that  leave 
it  could  not  and  did  not  become  a  part  of  the  papers  in 
this  case,  no  matter  how  many  times  it  had  been  marked 
"filed"  by  the  clerk  of  the  Circuit  Court.  A  paper  thus 
filed  is  disregarded  by  the  court.  Eoberta  v.  Stigleman,  78 
III,  120. 

Permitting  a  bill  to  be  amended  is  a  matter  resting  in 
the  sound  discretion  of  the  chancellor,  and  his  decision  will 
not  be  reviewed  by  an  appellate  tribunal,  unless  there  has 
been  an  abuse  of  that  discretion.  Hewitt  v.  Dement,  57 
111.,  502. 

In  Hoyt  V.  Tuxbury,  70  111.,  342,  the  court  say:  "The 
objection  that  the  court  refused  to  allow  certain  amend- 
ments to  be  made  after  the  hearing  and  final  decision  of 
the  case  in  the  court  below,  cannot  be  assigned  for  error. 
Whether  the  amendment  should  be  made,  or  not,  rested 
purely  in  the  discretion  of  the  court." 


Chicago— FiBST  District— A.  D.  1906.        263 
Lumber  Company  v.  Daugherty. 

It  is  elementary  that  an  application  to  amend  a  bill  in 
chancery  must  be  made  within  a  reasonable  time  after  the 
necessity  for  such  an  amendment  is  or  should  have  been 
discovered.  An  unreasonable  delay  in  offering  the  amend- 
ment is  good  ground  for  the  chancellor  to  refuse  to  exer- 
cise the  discretionary  power  to  permit  an  amendment  1 
Barb.  Ch.  Pr.  (1st  ed.)  207;  Wolverton  v..  Taylor,  157 
III,  485. 

The  original  petition  was  filed  in  this  case  August  25, 
1892 ;  amended  November  28,  1892 ;  redocketed  in  the  Cir- 
cuit Court,  October  7,  1895;  twelve  days  later  the  defend- 
ants plead  the  abandonment  of  the  contract  by  Leinhart; 
nearly  five  years  later  appellant  filed  a  general  replication 
to  this  plea;  four  years  from  the  last  date  the  cause  is 
called  for  trial;  and  then,  and  not  till  then,  an  amend- 
ment was  filed,  which  sets  up  the  matter  contained  in  the 
plea  mentioned.  In  other  words,  appellant  suffered  nine 
years  to  pass  before  it  ascertained  the  fact  that  the  allega- 
tion in  the  bill  was  false  and  that  contained  in  the  plea 
was  true.  Under  these  circumstances  it  was  not  an  abuse 
of  his  discretion  for  the  chancellor  to  vacate  and  set  aside 
the  order  of  amendment  dated  November  1,  1904,  as  im- 
providently  made. 

There  is  another  reason  why  the  court  was  justified  in 
vacating  such  order.  The  original  petition,  and  as  amended 
up  to  the  time  of  the  trial,  was  that  Leinhart,  the  contractor, 
had  completed  the  building,  and  that  the  owner  had  accepted 
it,  without  either  of  them  having  paid  appellant  for  the 
materials  w^hich  as  subcontractor  it  had  sold  to  the  con- 
tractor for  and  had  been  used  in  the  building.  Out  of  these 
facts  a  lien  arose  under  section  29  of  chapter  82  K.  S.,  as 
then  in  force. 

The  facts  set  forth  in  the  amendment  of  November  1,' 
1904,  were  that  Leinhart,  before  said  building  was  fully 
completed,  abandoned  the  same  and  surrendered  it  to  the 
owner,  and  that  the  building  was  then  worth  more  than 
enough  to  pay  the  claim  of  appellant  over  and  above  the 
then  cost  of  the  buildings  and  any  damages  sustained  by  the 
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owner  by  reason  of  the  nonfulfillment  of  the  original  con- 
tract for  its  construction.  Under  these  facts  a  lien  is  given 
by  section  45  of  the  same  act.  These  are  different  ground* 
of  recovery,  distinct  from  each  other,  and  dissimilar,  having 
this  only  in  common,  that,  if  a  recovery  is  had  upon  either 
set  of  facts,  a  lien  follows.  Milliken  v.  Whitehouse,  49 
Me.,  527. 

The  amendment  of  November  1,  1904,  stated  a  different 
cause  of  action  from  that  alleged  in  the  petition,  which 
was  filed  twelve  years  before.  It  came  too  late.  Courts 
of  equity  have  always  discountenanced  laches  and  neglect^ 
and  this  without  reference  to  the  existence  or  to  the  lack 
of  limitations  in  actions  at  law.  Angel  on  Lims.,  21;  1 
Beach  Mod.  Eq.,  Sec.  20.  In  those  courts  laches  have  the 
same  effect  as  have  statutes  of  limitations  at  law;  or,  to 
state  it  differently,  equity  follows  the  law,  or  acts  in  obedi- 
ence, to  it;  and  wherever  the  laches  in  a  cause  in  equity 
are  so  great  that,  if  the  case  were  at  law,  the  limitation 
acts  would  apply,  equity  will  enforce  a  like  rule.  Rey- 
nolds V.  Sumner,  126  111.,  72;  Gordon  v.  Johnson,  18& 
111.,  31, 

By  section  37  of  the  Lien  Act  in  force  in  1892,  the  sub- 
contractor is  given  the  election  to  file  a  petition  in  chancery 
or  to  bring  an  action  at  law  against  the  owT>er  and  the  oon- 
,  tractor.  If  he  had  chosen  to  sue  at  law,  section  15  of 
chapter  38,  E*  Sw  Hurd,  limiting  all  civil  actions  not  herein 
otherwise  provided  for  to  five  years  from  the  time  they 
accrued,  would  apply.  The  rule  that  where  the  remedies  are 
concurrent,  and  the  claim  is  barred  at  law,  equity,  in  obedi- 
ence to  the  statute,  will  refuse  a  remedy,  is  too  well  under- 
stood to  need  the  citation  of  authorities  for  its  support.  It 
follows  that  this  new  cause  of  action  having  been  presented 
for  the  first  time  more  than  five  years,  namely,  twelve  years, 
after  it  accrued,  the  chancellor  was  fully  justified  in  re- 
fusing to  permit  this  amendment  to  be  made. 

The  decree  of  the  Circuit  Court  is  aflBbrmed. 

Affirmed. 
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Alice  0.  Fleming^  Trustee,  t«  Henry  G.  Boss. 
Gen.  Ho.  12^7. 

1.  Pabtivebship — hato  suit  against,  must  he  brought.  In  this 
State  all  partners  to  a  partnership  obligation  should  be  joined. 

2.  Partivership — when  judgment  against  co-partner  discharged. 
Where  the  holder  of  a  partnership  obligation  sues  and  recovers 
judgment  against  one  of  several  co-partners,  he  thereby  discharges 
the  co-partners  unsued  from  such  obligation,  notwithstanding  they 
may  be  non-residents  of  the  State. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Frederick  A.  Smith,  Judge,  presiding.  Heard  In 
this  court  at  the  March  term,  1905.  Affirmed.  Opinion  filed  March 
15,  1906. 

Statement  by  the  Court.  December  2,  1901,  appellant 
brought  an  action  in  assttmpsit  against  Henry  C.  Ross^ 
Alexander  fl.  Seelye  and  D.  Planner,  but  obtained  service 
upon  Eo6s  only.  The  declaration  counted  upon  two  promis- 
sory notes  executed  December  27,  1890,  at  Wausau,  Wis- 
consin, by  the  three  defendants  by  the  nauie  of  Flanner^ 
Seelye  &  Ross,  payable  at  Wausau  to  the  order  of  P.  B. 
Oiampagne;  one  for  the  sum  of  $4,332.33,  due  in  one  year 
from  date,  and  the  other  for  the  sum  of  $4,332.32,  in  two 
years  from  date,  each  bearing  interest  at  the  rate  of  8  per 
cent,  per  annum.  After  various  pleas,  including  the  general 
issue,  were  filed,  the  declaration  was  amended.  Thereafter 
and  on  October  13,  1902,  Ross  filed  an  additional  plea 
alleging  that  the  notes  declared  on  in  the  declaration  were 
given  for  a  partnership  indebtedness  of  the  then  firm  of 
Planner,  Seelye  &  Ross,  and  that  said  partnership  was  com- 
posed of  the  defendants  herein,  D.  Planner,  Alexander  H. 
Seelye  and  Henry  C.  Ross,  and  that  each  of  the  notes  was 
signed  in  the  firm  name  of  Planner,  Seelye  &  Ross,  and 
not  in  the  individual  names  of  the  members  of  the  firm^ 
and  that  after  the  giving  of  said  notes,  the  plaintiff,  under 
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the  name  and  style  of  Alice  G.  Fleming,  trustee,  impleaded 
the  said  defendant,  Alexander  H.  Seelye,  in  the  Circuit 
Court  of  Cook  county,  Illinois,  in  the  October,  1895,  term 
of  said  court,  in  the  year  1895,  in  a  certain  plea  of  tres-" 
pass  on  the  case  on  promises,  to  the  damage  of  the  plaintiff 
of  $10,000,  for  not  performing  the  very  same  promises  in 
said  declaration  mentioned,  and  that  such  proceedings  wero 
thereupon  had,  that  thereafter,  at  the  November,  1896,  terra 
of  said  court,  by  the  consideration  and  judgment  of  said 
court,  the  plaintiff,  recovered  against  the  defendant  Seelye, 
the  sum  of  $8,061.31  damages  as  well  as  costs  of  the  plain- 
tiff in  that  behalf,  whereof  the  said  Seelye  was  convicted, 
as  by  the  record  thereof  still  remaining  in  said  court  will 
more  fully  appear,  and  that  said  judgment  remains  in  full 
force  and  effect,  as  the  defendant  was  ready  to  verify  by 
the  record. 

To  this  plea  appellant  replied:  That  the  said  defendant, 
Henry  C.  Ross,  and  the  defendant^  D.  Flanner,  at  the  time 
of  the  commencement  of  said  action  in  said  additional  plea 
mentioned,  and  at  all  times  thereafter  to  and  including  the 
time  of  the  rendition  of  the  judgment  in  said  plea  mentioned, 
were  not  residents  or  inhabitants  of  or  domiciled  in  the 
State  of  Illinois,  or  in  the  county  of  Cook  within  said 
State,  but  during  all  of  said  time  the  said  defendant,  Koss, 
was  a  resident  and  inhabitant  and  domiciled  in  the  State 
of  California,  and  was  not  during  said  time,  or  any  part 
thereof,  within  the  jurisdiction  of  the  Circuit  Court  of  Cook 
county,  Illinois,  being  the  court  in  which  the  judgment  in 
said  plea  mentioned  was  rendered,  or  subject  to  service  of 
process  issuing  therefrom,  and  that  said  defendant,  Eoss, 
became  a  resident  and  inhabitant  of  said  county  of  Cook 
in  said  State,  and  domiciled  therein,  after  the  date  of  the 
rendition  of  said  judgment  in  said  plea  mentioned,  and 
not  before,  and  that  the  judgment  in  said  plea  mentioned 
is  wholly  unpaid  and  unsatisfied. 

To  this  replication  Eoss  filed  a  general  demurrer. 

January  7,  1905,  a  judgment  order,  reading  as  follows, 
was  entered : 
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'^This  cause  being  called  for  trial,  come  the  parties  to 
this  suit,  by  their  attorneys  respectively,  and  said  cause 
having  heretofore,  on  the  stipulation  of  the  parties  herein, 
been  submitted  to  the  court  for  trial  without  a  jury,  the 
court  now  hears  all  the  evidence,  oral  and  documentary, 
adduced  by  the  respective  parties  upon  the  issues  joined  by 
the  pleadings,  and  it  appearing  to  the  court  that  the  court 
heretofore,  to-wit,  on  the  25th  day  of  November,  1904, 
sustained  the  general  demurrer  filed  by  the  defendant, 
Henry  C.  Ross,  to  the  first  replication  of  the  plaintiff  to 
the  first  additional  plea  of  the  defendant,  Henry  C.  Ross, 
filed  October  13,  1902,  to  the  declaration  as  amended 
herein;  and  that  the  plaintiff  on  said  date  elected  to  stand 
by  said  first  replication; 

"And  the  court  now  having  heard  the  arguments  of  coun- 
sel, and  being  fully  advised  in  the  premises,  finds  that  said 
first  additional  plea  of  the  defendant,  Henry  C.  Ross,  filed 
October  13,  1902,  to  the  declaration  as  amended  herein, 
and  the  judgment  therein  set  forth,  constitutes  a  bar  to  the 
cause  of  action  of  the  plaintiff  set  out  in  said  declaration  as 
amended. 

"Therefore,  it  is  considered  by  the  court  that  the  plain- 
tiff take  nothing  by  her  said  action,  and  that  the  defendant, 
Henry  C.  Ross,  go  hence  without  day  and  do  have  recovery 
of  and  from  the  plaintiff,  his  costs  and  charges  in  this  be- 
half expended,  and  have  execution  therefor." 

This  appeal  was  then  perfected. 

Moses,  Roseis^thal  &  Kennedy,  for  appellant. 

Arthtjb  Humphbey,  for  appellee. 

Mr,  Justice  Ball  delivered  the  option  of  the  court. 

Appellant  says:  "The  sole  question,  therefore,  presented 
by  this  record  for  review  is  the  propriety  of  the  action  of 
the  trial  court  in  sustaining  the  general  demurrer  of  ap- 
pellee to  the  first  replication  of  appellant  to  the  first  addi- 
tional plea  of  appellee  to  the  declaration  as  amended,  and 
its  action,  in  pursuance  thereof,  in  rendering  judgment  in 
favor  of  appellee  and  against  appellant  ?" 
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Appellee  presents  the  issue  in  the  following  language: 
"The  question  now  before  this  court  is,  does  the  judgment 
obtained  against  Seelye  alonCj  in  the  suit  where  he  alone 
was  made  party  defendant,  constitute  in  law  a  bar  to  a 
second  recovery  upon  the  same  cause  of  action  in  a  suit 
against  all  three  partners,  or  does  the  fact  that  Eoss  was 
not  a  resident  of  the  State  of  Illinois  prevent  the  appli- 
cation of  the  well  kno\vn  rule  that  a  former  recovery  against 
one  of  joint  obligors  constitutes  a  bar  to  a  recovery  against 
the  other  joint  obligors  ?" 

Section  3,  chapter  76,  R.  S.  Hurd,  declaring  joint  obli- 
gations to  be  joint  and  several,  does  not  apply  to  part- 
nership obligations.  In  Sherburne  v.  Hyde,  185  111.,  580^ 
the  Supreme  Court  say  at  page  683:  "But  as  we  there 
held  (Sandusky  v.  Sidwell,  173  111.,  493),  section  3  of 
chapter  76  of  the  Revised  Statutes,  declaring  'all  joint  obli- 
gations and  covenants  shall  be  taken  and  held  to  be  joint  and 
several  obligations  and  covenants,'  has  no  reference  to  con- 
tracts of  a  copartnership.  (Coates  v.  Preston,  105  Dl.,  470.) 
In  other  States,  by  statutes,  suits  may  be  brought  against  one 
of  several  partners  on  a  partnership  contract.  But  not  so 
in  this  State.  Here  all  ostensible  members  of  the  copartner- 
ship must  be  joined.     (Page  v.  Brant,  18  111.,  37.)'' 

At  common  law  in  an  action  brought  upon  a  joint  con- 
tract, all  of  the  joint  obligors  must  be  made  defendants, 
and  as  to  those  defendants  not  served,  the  plaintiff  is  obliged 
to  outlaw  them  before  he  is  permitted  to  proceed  against 
those  who  are  served.  It  was  found  that  in  the  United 
States,  under  this  rule,  joint  obligors,  by  residing  in  dif- 
ferent States,  could  practically  prevent  any  recovery  upon 
their  joint  contracts.  To  remedy  this  defect  the  legisla- 
ture as  early  as  1845  enacted  what  is  now  section  9  of  the 
Practice  Act,  which  reads:  "If  a  summons  or  capias  is 
served  on  one  or  more,  but  not  on  all  the  defendants,  the 
plaintiff  may  proceed  to  trial  and  judgment  against  the 
defendant  or  defendants  on  whom  process  is  served,  and 
the  plaintiff  may,  at  any  time  afterwards,  have  a  summons, 
in  the  nature  of  scire  facias,  against  the  defendant  not  served 
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with  the  first  process,  to  cause  him  to  appear  in  said  court 
and  show  cause  why  he  should  not  be  made  a  party  to 
such  judgment,"  etc.  In  no  other  way  has  the  common 
law  rule  been  changed  in  this  State.  "A  plaintiff  cannot, 
in  any  case,  bring  his  action  against  more  than  one  and  less 
than  all  of  his  joint  debtors,  but  under  this  statute  he  may 
45ue  all,  whether  partners  or  not,  and  take  judgment  against 
as  many  as  are  served  or  who  appear,  and  the  rest  may 
be  made  parties  to  the  judgment  by  summons  in  the  nature 
of  scire  faciasJ^     Sherburne  v.  Hyde,  185  111.,  684. 

In  this  case  appellee  in  bringing  her  action  against  Seelye 
alone  followed  neither  the  common  law  rule  nor  the  pro- 
cedure laid  down  in  said  section  9.  By  taking  judgment 
in  that  action  she  merged  the  joint  contracts  upon  which 
she  sued  in  the  judgment,  and  thereby  precluded  herself 
from  afterwards  enforcing  the  same  contracts  against  ap- 
pellee. 

But  it  is  said  that  where  joint  obligors  reside  part  in  the 
State  and  part  outside  of  the  State  in  which  suit  is  brought, 
to  prevent  a  failure  of  justice  and  from  necessity,  it  is  per- 
missible to  proceed  against  those  residing  or  found  in  the 
State  without  affecting  the  liability  of  the  non-resident  and 
non-served  joint  obligors  (Yoho  v.  McGovern,  42  Ohio  St, 
16)  ;  and  that  under  this  exception,  or  rule,  appellee  is  liable 
in  the  present  action.  In  this  State  the  reason  for  this 
practice  is  wanting,  and  therefore  such  practice  is  not  in  . 
force  with  us.  When  appellant  sued  Seelye  alone  she  had 
an  equal  right  to  have  sued  all  of  the  copartners;  but  she 
elected  not  to  do  so,  and  is  boimd  to  accept  the  consequences 
flowing  from  her  election.  These  conclusions  are  supported 
by  Wann  v.  McNulty,  2  Gilm.,  359;  Davidson  v.  Bond, 
12  111.,  85;  Thompson  v.  Emmert,  15  111.,  416;  Evans  v. 
Oill,  25  111.,  116;  Travellers  Ins.  Co.  v.  Mayo,  170  111., 
501 ;  Sherburne  v.  Hyde,  185  111.,  585. 

The  judgment  of  the  Circuit  Court  is  aflSrmed. 

Afpfrmed. 
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Lillian  E.  Calkins,  Executrix,  t.  J.  Warren  Pease  et  aU 
Gen.  No.  12^43. 

1.  CoNTRAcrr — how  doubtful  language  of,  construed.  In  constru- 
ing contracts  which  contain  provisions  or  language  in  any  degree 
ambiguous,  courts  may  and  should  take  into  account  the  circum- 
stances under  which  the  contract  was  made. 

2.  Champerty — contract  held  not  tainted  by.  A  contract  set  out 
in  this  opinion  construed  and  held  not  to  provide  for  the  payment 
by  an  attorney  of  any  portion  of  the  costs  of  the  litigation  con- 
templated and  that  therefore  it  was  not  champertous. 

3.  Duress — contract  held  not  obtained  by.  Held,  under  the  facts 
and  circumstances  of  this  case,  that  a  contract  for  fees  made  De- 
tween  attorney  and  client  was  not  obtained  by  duress. 

Bill  in  nature  of  bill  of  interpleader.  .Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  John  Gibbons,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1905.  Reversed  and  re- 
manded with  directions.    Opinion  filed  March  16,  1906. 

Eric  Wintebs,  for  appellant 

Pease,  Smietanka  &  Polkey,  for  appellees. 

Mr  Justice  Brown  delivered  the  opinion  of  the  courts 
This  appeal  was  taken  by  J.  Vernon  Calkins  and  Alfred 
L.  Jones  from  a  decree  of  the  Circuit  Court  of  Cook  county 
rendered  after  hearing  on  a  bill  of  complaint  in  chancery 
in  the  nature  of  a  bill  of  interpleader  brought  by  J.  Warren 
Pease  against  J.  Vernon  Calkins,  Alfred  L.  Jones  and 
Henry  T.  Helm,  an  amended  answer  of  Calkins  and  Jones 
and  an  answer  of  Helm,  to  this  bill,  with  replications  thereto, 
an  aniended  cross-bill  of  Calkins  and  Jones,  making  the 
other  parties  to  the  original  bill  and  the  Hartford  Deposit 
Company,  defendants,  and  answers  thereto  of  Pease  and 
Helm  and  the  Hartford  Deposit  Company,  replications  to 
said  answers,  and  evidence  adduced  in  open  court.  The 
decree  finds  that  Pease  holds  $3,900  (less  $550,  heretofore 
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paid  to  Calkins  and  Jones),  which  was  collected  from  the 
Hartford  Deposit  Company  in  the  case  of  J.  Vernon  Cal- 
kins and  Alfred  L.  Jones  v.  Hartford  Deposit  Company  in 
settlement  of  the  judgment  in  the  said  case,  and  that  J. 
Warren  Pease  had  full  authority  to  collect  and  receive  the 
same  for  the  benefit  of  the  parties  to  this  suit;  that  a  cer- 
tain contract  in  evidence  (hereinafter  set  forth)  entered  into 
January  31,  1000,  is  illegal  and  void  and  cannot  be  sus- 
tained in  law  or  equity ;  that  certain  claims  of  Helm  arising 
out  of  services  performed  for  Calkins  and  Jones  in  the  case 
of  Louisa  Thompson  v.  Jones  and  Calkins  cannot  be  re- 
covered upon  in  this  suit;  that  the  services  rendered  in  the 
case  of  J.  Vernon  Calkins  and  Alfred  L.  Jones  v.  the  Hart- 
ford Deposit  Company  were  rendered  by  Pease  and  Helm  on 
a  contingent  basis;  that  Helm  and  Pease  are  entitled  to  re- 
cover for  said  services  upon  a  quantum  meruit  and  that  their 
services  were  reasonably  worth  $1,460,  and  that  the  balance 
of  the  fund  in  the  hands  of  the  receiver  (J.  Warren  Pease, 
the  complainant,  having  been  appointed  receiver  of  the  fund 
pending  the  litigation)  shall  be  paid  to  J.  Vernon  Calkins 
and  Alfred  L.  Jones  after  deducting  the  sum.  of  $550  here- 
tofore paid  to  them  under  order  of  the  court. 

The  decree  then  recites  that  the  court  reserves  for  further 
consideration,  if  it  shall  be  necessary,  the  question  of  the  di- 
vision of  $1,460  between  Helm  and  Pease,  but  orders  the  re- 
ceiver to  pay  to  the  said  Helm  and  Pease  the  sum  of  $1,460 
from  the  fund  in  his  hands,  and  to  pay  to  said  Calkins  and 
Jones  the  balance  of  said  fund  after  deducting  the  sum  of 
$550,  together  with  the  interest  that  has  been  or  may  be 
collected  on  said  sum  of  $3,900.  Each  party  is  then  decreed 
to  pay  his  owti  costs. 

Helm  and  Pease  also  prayed  appeals  to  this  court,  but 
have  filed  no  records  here.  They  have,  however,  as  appellees 
severally  assigned  cross-errors  in  the  record  in  this  appeal, 
and  it  is  to  be  presumed  will  dispose  of  their  appeals  here  if 
it  is  necessary  to  proceed  below  in  their  own  interest. 

Pending  the  appeal  here  Calkins  died  and  his  executrix 
suggested  his  death,  entered  her  own  appearance  as  executrix^ 
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and  also  suggested  and  produced  evidence  of  an  assignment 
by  Alfred  L.  Jones  to  Calkins  before  his  death  of  all  his  in- 
terest in  said  cause  and  the  proceeds  and  outcome  thereof. 
An  order  was  thereupon  entered  that  the  cause  in  this  court 
be  continued  and  carried  on  in  the  name  of  Lillian  E.  Cal- 
kins, executrix  of  the  last  will  and  testament  of  J.  Vernon 
Calkins,  deceased,  as  appellant  in  the  place  of  J.  Vernon 
Calkins  and  Alfred  L.  Jones. 

The  contract  of  January  31,  l&OO,  adjudged  by  the  decree 
.to  be  illegal  and  void,  is  as  follows : 

"Calkins  &  Jones, 
vs. 
Hairtford  Deposit  Co. 

It  is  agreed  that  in  case  the  judgment  of  the  plaintiffs 
in  the  above  cause  shall  be  aflSrmed  by  the  Supreme  Court, 
H.  T.  Hehn  shall  receive  on  account  of  said  judgment  from 
the  said  defendant  the  sum  of  $1,200,  from  which  he  shall 
pay  Lynn  Helm  one  hundred  and  fifty  dollars  •for  his  serv- 
ices in  said  matter,  and  shall  also  pay  John  B.  Brady  for 
the  services  by  him  rendered  in  the  same;  and  that  all  of 
the  residue,  including  interest  on  the  entire  judgment  and 
costs  collectable,  shall  be  received  by  and  belong  to  the 
plaintiffs,  and  this  shall  be  a  settlement  of  all  moneys  by 
H.  T.  &  L.  Helm  received  from  said  Calkins  and  Jones  on 
account  of  said  case.  '  In  case  said  judgment  is  reversed, 
said  plaintiffs  agree  to  assign  one-half  of  the  claim  to  said 
H.  T.  Helm  and  he  agrees  to  conduct  the  further  contest 
thereon  for  onerhalf  of  whatever  damages  may  be  recovered, 
and  shall  divide  equally  with  the  plaintiffs  all  expenses  of 
such  further  contest. 

H.  T.  Helm, 

J.  Vernon  Calkins, 

Alfred  L.  Jones." 

It  appears  by  the  record  that  this  contract  was  declared 
illegal  and  void  by  the  chancellor  because  of  one  or  both  of 
the  objections  made  to  it  in  the  amended  cross-bill  of  Calkins 
and  Jones,  in  which  it  is  attacked  both  as  champertous  and 
as  extorted  by  an  attorney  from  his  client  by  moral  duress 
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and  unconscionable  conduct  made  possible  by  his  employ- 
ment. 

We  do  not  think  the  contract  properly  construed  is  cham- 
pertous.  In  construing  contracts  which  contain  provisions 
or  language  in  any  decree  ambiguous,  courts  may  and  should 
take  into  account  the  circumstances  under  which  the  contract 
was  made.  Thus  only  will  the  language  be  understood  in  the 
sense  intended  by  the  parties.  Turpin  v.  B.,  O.  &  C.  R  R. 
Co.,  105  111.,  11;  Wilson  v.  Eoots,  ll9  III,  379. 

The  circumstances  at  the  execution  of  this  contract  were 
these :  Calkins  and  Jones  owned  a  hotel  on  Dearborn  street 
in  Chicago  next  to  a  lot  where  the  Hartford  Deposit  Com- 
pany was  erecting  a.  building.  The  Hartford  Deposit  Com- 
pany opened  walls  and,  as  was  alleged  by  Calkins  and  Jones, 
damaged  some  apartments  in  their  hotel.  Thereupon  Cal- 
kins and  Jones  retained  Helm  &  Helm,  a  firm  of  lawyers 
consisting  of  Henry  T..  Helm  and  Lynn  Helm,  to  collect 
damages  from  the  Hartford  Deposit  Company.  After  send- 
ing the  company  a  statement  of  acclaim  for  $3,358,  and  being 
refused  payment,  Helm  &  Helm  brought  suit  in  the  Circuit 
Court.  Lynn  Helm  afterwards  left  the  city  permanently. 
H.  T.  Helm  first  proceeded  with  the  prosecution  alone.  He 
engaged  one  J.  B.  Brady,  a  lawyer  of  Chicago,  to  assist  him 
in  the  trial,  however.  The  trial  in  the  Circuit  Court  re- 
sulted in  a  verdict  in  favor  of  Calkins  and  Jones  for  $i,029, 
but  the  trial  judge  required  a  remittitur  of  $629,  and  judg- 
ment was  entered  for  $3,400.  Thereupon  the  defendants  ap- 
pealed to  this  court,  and  the  Branch  Appellate  Court,  on  the 
ground  of  an  erroneous  modification  of  an  instruction  in  re- 
lation to  damages,  required  a  remittitur  of  $1,000  as  a  con- 
dition of  affirming  the  judgment.  The  plaintiffs  remitted 
that  amount  and  the  defendant  appealed  to  the  Supreme 
Court. 

The  amount  and  not  the  validity  of  the  claim  was  disputed 
in  the  Appellate  Court,  and  on  the  appeal  to  the  Supreme 
Court  it  was  claimed  on  the  one  side  that  it  was  impossible 
to  cure  by  remittitur  an  error  which  might  have  had  such 
indefinite  results,  and  on  the  other,  that  the  instruction  was 

18 
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not  erroneous  and  that  the  remittitur  should  not  have  been 
required. 

Up  to  this  time  Calkins  and  Jones  had  paid  all  the  court 
costs  and  expenses,  but  had  paid  their  lawyers  $30  only. 
Helm  testifies  that  from  the  beginning  it  was  understood  that 
his  fee  was  to  be  contingent,  and  should  be  one-half  of  the 
amount  recovered.  At  all  events  the  contract  hereinbefore 
set  forth  was  then  executed.  It  seems  to  us  that  under  these 
circumstances  a  tenable  and  reasonable  construction  of  the 
contract  makes  it  mean  only  that  at  the  conclusion  of  the 
litigation,  Mr.  Helm  was  to  have  one-half  the  fund,  what- 
ever it  was,  which  should  be  collected,  after  that  fund  had 
been  depleted  by  taking  out  any  further  costs  or  expenditures 
which  it  might  be  fpund  necessary  to  make,  in  consideration 
of  which  Helm  agreed  to  furnish  all  further  legal  services 
required  to  the  end  of  the  litigation.  The  words,  "shall  di- 
vide equally  with  the  plaintiffs  all  expenses  of  such  further 
contest,"  did  not  necessarily  mean  that  Helm  agreed  to  ad- 
vance any  portion  of  the  costs.  They  merely  meant,  in  the 
light  of  what  went  before  in  the  contract,  that  he  was  not  to 
have  for  fees  half  of  whatever  sum  be  finally  recovered,  but 
only  half  of  that  sum  less  expenses.  Jones  and  Calkins  and 
Helm  seemed  to  have  understood  this  to  be  the  meaning,  be- 
cause Jones  and  Calkins  continued  to  pay  all  the  costs  and 
expenses.  A  contract  for  a  contingent  fee  is  not  champer- 
tous  in  Illinois,  and  as  this  contract  does  not,  in  our  opin- 
ion, provide  that  the  lawyers  should  pay  the  costs  of  the 
litigation,  we  see  no  reason  for  condemning  it  as  champertous. 

But  it  was  and  is  claimed  by  appellants  that  the  contract 
was  extorted  from  them  by  Henry  T.  Helm  in  their  neces- 
sities by  a  kind  of  moral  duress,  and  by  virtue  of  his  con- 
fidential relations  as  their  coimsel.  They  claimed  that  Helm 
threatened  to  leave  them  without  counsel  in  the  Supreme 
Court  or  time  to  secure  it  if  they  did  not  sign  it,  and  so, 
Jones  says,  "We  signed  it  against  our  better  judgment,  but 
had  nothing  else  to  do." 

It  is  remarkable,  if  this  was  the  case,  that  no  objection 
should  have  been  made  to 'the  agreement  by  the  appellants 
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until  they  filed  their  amended  cross-bill  in  this  case,  almost 
four  years  after  the  agreement  was  executed.  After  it  was 
made,  the  Supreme  Court,  on  the  ground  that  the  modified 
instruction  on  damages  was  too  favorable  for  the  plaintiffs, 
reversed  and  remanded  the  cause  for  a  new  trial.  The  Su- 
preme Court  agreed  with  the  Appellate  Court  that  the  in- 
struction was  erroneous,  but  thought  that  it  was  impossible 
to  tell  how  much  of  a  remittitur  would  cure  the  error.  The 
case  was  redocketed  in  the  Circuit  Court  and  brought  to  trial 
before  Judge  Burke  in  the  summer  of  1901.  In  that  trial 
the  liability  of  the  defendants  was  altogether  disputed,  and 
on  the  ground  of  surprise  to  the  plaintiffs  the  court  permitted 
the  withdrawal  of  a  juror  and  then  continued  the  cause. 
Ihiring  the  preparation  for  the  trial  a  letter  was  written  by 
Calkins  to  Jones,  which  tends  to  show  that  Calkins  was  not 
then  questioning  the  obligation  of  the  contract. 

The  case  came  up  for  trial  again  before  Judge  Clifford 
in  May,  1902,  and  a  verdict  and  judgment  were  obtained  by 
the  plaintiffs  for  $3,750.  The  defendant  appealed  to  the  Ap- 
pellate Court,  by  which  in  November,  1903,  the  judgment 
was  affirmed.  Then  a  settlement  was  made  by  the  counsel 
acting  for  the  plaintiffs,  and  a  little  less  than  the  face  of  the 
judgment  with  interest  and  costs  was  taken.  This  was  ob- 
jected to  by  Calkins  and  Jones,  and  Helm  moreover  claimed 
a  construction  of  the  contract  which  would  have  charged  to 
the  fund  before  division,  payment  for  the  services  of  Mr. 
Pease,  a  lawyer  who  through  Helm's  procurement  and  with 
assistance  by  Helm  through  correspondence,  tried  the  cause 
in  the  Circuit  and  Appellate  Courts  at  the  last  trials.  Cal- 
kins and  Jones  contended — in  which  contention  we  agree 
with  them — that  this  was  not  a  proper  construction  of  the 
contract.  The  contract  meant  that  Helm  for  his  contingent 
fee  should  see  that  all  necessary  legal  services  were  given  to 
the  plaintiffs  imtil  the  end  of  the  litigation,  and  we  have  no 
doubt  that  the  retainer  and  payment  of  Mr.  Pease  should 
come  out  of  Helm's  share  of  the  fund. 

But  it  was  a  question  of  the  construction  and  not  of  the 
validity  of  the  contract  which  the  appellant  raised  when  these 
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differences  arose.  Although  Mr.  Calkins  testified  in  this 
case  that  he  told  Mr.  Pease  before  the  latter's  bill  was  filed 
that  he  and  Jones  would  repudiate  the  contract,  yet  as  a  mat- 
ter of  fact,  in  answer  to  the  bill  and  in  the  original  cross- 
bill filed  January  7,  1904,  the  appellants  set  up  and  relied 
on  the  contract,  asking  only  a  construction  of  it  favorable  to 
their  contention.  February  25,  1904,  they  amended  the 
answer  and  cross-bill,  and  attacked  the  contract  as  extorted 
from  them. 

Mr.  Helm  denied  the  statements  of  Calkins  and  Jones 
in  relation  to  the  circumstances  under  which  the  agreement 
was  signed,  but  even  assuming  that  Calkins  and  Jones  were 
correct  in  their  version  of  the  facts,  and  that  the  agreement 
-was  within  the  purview  of  a  rule  concerning  such  contracts 
which  render  them  voidable  at  the  option  of  the  client  exer- 
cised within  a  reasonable  time,  we  do  not  think  that  appel- 
lant can  take  advantage  of  it  now.  When  the  case  came  back 
from  the  Supreme  Court  in  1900,  the  plaintiffs  were  certainly 
not  under  the  moral  duress  which  they  now  complain  existed 
just  before  the  .case  was  heard  in  the  Supreme  Court.  They 
should  have  then  disavowed  the  contract  if  they  held  it  un- 
warrantably extorted  from  them,  insisted  on  a  proper  settle- 
ment with  Helm  and,  if  necessary,  secured  other  competent 
counsel. 

They  should  not  have  gone  on  with  the  case  under  circum- 
stances which  they  knew  involved  the  belief  of  Helm  that 
the  contract  was  obligatory,  until  a  favorable  result  was 
reached,  and  then  repudiate  it. 

The  trial  court  by  its  decree  showed  that  in  the  conflict 
of  evidence  it  held  that  Pease  had  the  authority  given  to 
him  to  settle  the  judgment  after  it  had  been  affirmed  in  the 
Appellate  Court  the  last  time,  with  an  abatement  of  a  portion 
of  the  interest.  We  see  no  reason  to  differ  from  this  finding. 
But  because  we  consider  the  written  contract  introduced  in 
evidence  valid,  we  reverse  the  decree  and  remand  the  cause, 
with  dirctions  to  the  Circuit  Court  to  enter  a  decree  as  to 
the  distribution  of  the  fund  in  the  hands  of  complainant  in 
accordance  with  the  terms  of  the  contract  and  not  incon- 
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sistent  with  this  opinion.  Whatever  is  allowed  complainant 
Pease  is  to  come  from  the  amount  which  otherwise  under 
the  contract  would  go  to  Helm. 

Reversed  and  remanded  with  directions. 


Diamond  Glue  Company  t.  Albert  Eozlowski  Wietzy- 

ehowskl. 

Gen.  Ho.  12^49. 

1.  Admission  of  evidence — when  cannot  he  complained  of, 
Where  an  entire  line  of  testimony  is  stricken  out  but  subsequently 
Bucli  ruling  is  changed,  the  court,  stating  that  in  his  opinion  certain 
portions  of  such  testimony  were  competent,  the  party  so  having 
moved  to  strike  out  has  nothing  of  which  he  can  complain  if  any 
of  such  testimony  is  competent  where  he  does  not  make  specific 
motions  to  strike  out  the  incompetent  portions  of  such  testimony. 

2.  Memorandum — when  witness  may  testify  from,  A  witness 
may  testify  from  a  memorandum  made  by  him  at  the  time  of  the 
occurrence  to  which  he  is  testifying  where  he  states  that  at  the 
time  he  made  such  memorandum  he  knew  it  to  be  correct,  notwith- 
standing he  does  not  testify  as  to  the  occurrence  In  question  from 
an  Independent  recollection. 

S.  Res  ipsa  loquitub — when  servant  can  recover.  Without  refer- 
ence to  the  technical  doctrine  of  res  ispa  loquitur,  a  servant  injured 
while  operating  an  elevator  of  his*  master  can  recover  where  it  ap- 
pears that  such  servant  was  a  stranger  to  the  operation  of  such 
elevator  and  it  was  under  the  management  of  the  master  and  the 
accident  was  such  that  in  the  ordinary  course  of  things  it  would  not 
have  happened  if  such  master  had  used  proper  care. 

4.  Declabation — when  suf/icient  after  verdict,  A  declaration  is 
sufficient  after  Terdict  which  by  intelligible  allegations  has  apprised 
the  opposing  party  of  the  cause  to  be  made  against  him. 

5.  Pain — what  evidence  competent  to  show.  The  testimony  of 
a  medical  expert  that  a  particular  injury  would  cause  pain  in  the 
future  is  competent. 

6.  Medical  examination — when  Appellate  Court  will  not  consider. 
The  Appellate  Court  in  passing  upon  the  question  of  the  excessive- 
ness  of  the  verdict  will  not  consider  a  medical  examination  which 
has  been  made  after  verdict  and  pending  the  decision  upon  the 
motion  for  a  new  trial. 


278  Appellate  Courts  of  Illinois. 

Vol.  125.]  Glue  Company  v.  Wletzychowski. 

Action  on  the  case  for  personal  injuries.  Appeal,  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Lockwood  Honobe,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1905.  Affirmed. 
Opinion  filed  March  15,  1906. 

Statement  by  the  Court.  This  is  an  appeal  from  a 
judgment  for  $2,500  and  costs  against  the  appellant,  the 
defendant  in  the  Circuit  Court,  in  favor  of  the  appellee,  the 
plaintiff  there.  The  judgment  was  on  the  verdict  of  a 
jury  in  a  suit  for  personal  injuries. 

The  declaration  originally  was  in  threef  counts,  but  a  dis- 
continuance was  taken  by  the  plaintiff  as  to  the  third  count 
before  the  case  went  to  the  jury.  The  first  count  alleges, 
in  substance,  that  the  defendant  on  March  12,  1904,  was 
operating  a  glue  factory,  in  which  it  employed  the  plaintiff, 
and  in  which  it  operated  mechanically,  by  steam  or  other 
power,  an  elevator  for  the  conveyance  of  passengers  and 
freight  between  the  various  floors';  that  it  was  the  duty  of 
the  defendant  to  equip  and  maintain  its  elevator  with  good 
and  reasonably  safe  cables,  ropes,  chains,  appliances  and 
machinery,  so  that  the  same  would  be  reasonably  safe ;  that 
the  defendant  disregarded  its  said  duty  and  allowed  them 
to  become  worn  out  and  defective,  so  that  while  the  plaintiff 
in  the  exercise  of  due  care  and  caution  was  rightfully  on  the 
elevator  a  great  distance  above  the  ground,  the  said  cables, 
chains,  ropes,  appliances  or  machinery  with  which  the  eleva- 
tor was  equipped,  broke  and  the  elevator  fell  to  the  ground, 
by  means  of  which  the  plaintiff  was  thrown  to  the  floor  of 
the  elevator  and  greatly  injured. 

The  second  count  also  describes  the  accident,  and  con- 
tains averments  that  the  plaintiff  was  a  common  laborer  in 
the  factory;  that  as  such  common  laborer  he  was  not  in- 
formed and  had  no  knowledge  of  elevators  nor  the  loading 
and  operation  thereof,  nor  of  the  dangers  incident  thereto, 
of  all  which  the  defendant  had  notice ;  that  it  was  the  duty 
of  the  defendant  to  inform  the  plaintiff  of  these  dangers, 
but  that  it  failed  to  do  so ;  that  on  the  contrary,  the  defend- 
ant's foreman  ordered  the  plaintiff  to  run  the  elevator  up 
and  down  without  informing  him  of  the  dangerous  char- 
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acter  of  the  employment,  by  means  whereof,  while  the  plain- 
tiff, in  obedience  to  the  commands  of  the  foreman,  was  run- 
ning the  elevator  up  and  dovm  with  all  due  care,  the  cable, 
rope  or  chain  by  means  of  which  it  was  raised  or  lifted, 
parted,  the  elevator  fell,  and  the  plaintiff  was  injured. 

The  general  issue  was  pleaded  by  the  defendant.  A  mo- 
tion for  a  new  trial  and  a  motion  in  arrest  of  judgment  were 
denied  by  the  court  below  before  judgment.  Upon  the  argu- 
ment of  said  motion  for  a  new  trial  the  trial  judge  said  that 
Tinless  the  plaintiff  permitted  an  examination  of  his  then 
physical  condition  by  a  physician  to  be  selected  by  the  court, 
the  court  would  award  a  new  trial;  whereupon  the  plaintiff 
assented  to  such  examination  and  the  defendant  agreed  to 
pay  the  expense  of  such  examination,  and  the  court  selected 
a  physician,  who  made  a  written  report  of  the  result  of  the 
examination  to  the  trial  judge. 

The  appellant  has  in  this  court  assigned  as  error  alleged 
erroneous  rulings  of  the  trial  court  in  the  admission  and 
exclusion  of  evidence,  in  refusing  peremptorily  to  instruct 
the  jury  to  find  for  the  defendant  at  the  close  of  all  the  evi- 
dence ;  in  giving  the  instructions  tendered  by  the  plaintiff ; 
in  modifying  one  of  the  instructions  tendered  by  the  defend- 
ant; in  not  awarding  a  new  trial,  and  in  overruling  the  de- 
fendant's motion  in  arrest  of  judgment.  The  assignments 
of  error  also  allege  that  the  damages  awarded  by  the  jury 
are  excessive;  that  the  trial  court  improperly  received  and 
opened  the  sealed  verdict  of  the  jury  in  the  absence  of  one 
of  the  jurors,  and  that  defendant  was  improperly  deprived 
of  its  right  to  have  the  jury  polled  at  the  time  the  verdict 
of  said  jury  was  opened  and  read.  Some  of  these  assign- 
ments have  not  been  urged  here.  Those  argued  are  con- 
sidered in  the  opinion  following. 

Calhoun,  Lyford  &  Sheean,  for  appellant;  Egbert  J. 
Slater,  of  counsel. 

J.  W.  Sutton,  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 
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The  plaintiff  in  this  case,  Wietzychowski,  had  been  for 
several  years  in  the  employ  of  the  defendant,  The  Diamond 
Glue  Company,  at  the  time  of  his  injuries.  During  several 
hours  each  morning  his  work  was  running  the  freight  eleva- 
tor by  the  falling  of  which  he  was  injured.  He  would  take 
glue  stock  and  material  from  the  basement  to  the  second  and 
third  floors  in  trucks  run  upon  the  elevator  platform,  and 
bring  down  whatever  was  needed  below.  After  his  work  on 
the  elevator  stopped  at  11  or  12  o'clock,  "the  boss"  would 
tell  him  to  do  something  else,  and  he  would  work  with  "the 
gang,"  generally  in  loading  material  on  the  trucks  and  tak- 
ing it  to  the  wash  mill  on  the  first  floor  to  be  washed. 

The  building  at  the  place  where  the  elevator  ran  consisted 
of  three  stories,  and  above  this  a  working  platform.  The 
elevator  consisted  of  an  open  wooden  platform  about  six  feet 
by  nine,  composed  of  a  frame  of  two  by  eight  timbers,  upon 
which  was  laid  a  two  inch  floor  sustained  by  upright  iron 
side  pieces  operating  in  a  slide  in  guide  posts  at  the  side  of 
the  shaft  and  being  connected  at  the  top  by  a  cross-beam,  the 
entire  elevator  being  sustained  by  means  of  a  seven-eighths 
inch  wire  cable  fastened  to  this  crossrbeam.  Attached  to  the 
cross-beam  was  a  spring  intended,  in  case  the  cable  should 
break,  to  operate  safety  appliances  called  dogs  at  the  bottom 
of  the  elevator.  The  cable  extended  to  sheaves  and  gear 
work  in  the  dome  of  the  building  over  the  working  platform, 
then  back  to  the  drums  on  the  second  floor,  which  drums 
were  operated  by  belts  and  pulleys.  The  elevator  was  also 
supplied  with  a  cable  to  start  and  stop  it,  and  was  adjusted 
so  that  it  stopped  automatically  on  reaching  either  the  top  or 
the  bottom  floor.  Glue  stock  or  material  to  be  taken  from 
the  first  to  the  third  floors  was  loaded  into  trucks  somewhat 
smaller  in  dimension  than  the  elevator  platform  and  about 
four  feet  in  depth,  the  trucks  were  then  pushed  on  to  the 
elevator  by  appellee  and  others  and  hoisted. 

On  the  morning  of  March  12,  1904,  the  plaintiff  had  taken 
two  truck  loads  of  material  from  the  first  to  the  third  floor, 
the  first  being  somewhat  smaller  and  the  second  about  the 
same  size  as  the  third.     The  third  was  placed  upon  the  ele- 
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vator,  the  plaintiff  got  upon  the  platform  thereof  to  ride  with 
the  load,  pulled  the  rope  to  start  the  elevator,  and  stood 
there  until  after  passing  the  second  floor,  when  the  hoisting 
cable  broke,  the  elevator  fell  to  the  first  floor,  the  truck  was 
broken,  and  part  of  it  striking  the  plaintiff  injured  him. 

Thus  far  there  is  no  contention  between  the  parties  as  to 
the  facts.  Those  which  relate  to  the  alleged  negligence  of 
the  defendant,  bringing  about  the  accident,  and  to  the  ex- 
tent of  plaintiff^s  injuries  are  in  dispute. 

The  negligence  claimed  by  the  declaration  is  that  the 
ropes,  chains,  cables  and  appliances  of  the  elevator  had  been 
suffered  to  become  worn  out  and  defective;  and  that  the  fore- 
man ordered  the  plaintiff  to  run  the  elevator,  and  although 
the  plaintiff  had  no  knowledge  of  the  running  of  elevators, 
failed  to  warn  him  of  the  dangers  incident  thereto. 

The  evidence  to  support  these  claims  is  first  and  chiefly 
the  undisputed  fact  that  without  warning  and  with  no  ex- 
traneous cause  apparent,  the  elevator  while  in  passage  fell 
more  than  a  story  on  accoimt  of  the  breaking  of  a  hoisting 
rope  or  cable,  which  ought  to  have  been,  but  was  not,  strong 
enough  to  hold  it,  and  that  the  so-called  "dogs"  with  which 
the  elevator  was  supplied  did  not  act.  These  "dogs"  were 
automatic  devices  which  if  they  are  working  properly  are 
thrown  out  in  case  the  cable  breaks,  and  gripping  the  slides 
in  the  guide  posts  stop,  the  elevator,  or  at  least  materially 
break  the  fall.  It  is  vigorously  argued  by  counsel  for  ap- 
pellant that  the  breaking  of  the  cable  and  the  failure  of  the 
dogs  to  work,  even  though  with  no  apparent  cause  extrinsic 
to  their  own  condition,  are  no  evidence  of  negligence  on  the 
part  of  their  owner,  because  this  is  not  a  case  for  the  applica- 
tion of  the  principle  ^'Res  ipsa  loquitur"  But  without  in- 
voking that  principle,  evidence  of  the  way  in  which  the  acci- 
dent happened  and  the  apparent  absence  of  any  eflScient 
cause  for  the  action  or  non-action  of  mechanic/il  appliances 
involved  in  the  accident,  other  than  their  defective  condition, 
is  proper  for  consideration  in  connection  with  such  other  evi- 
dence of  their  condition  as  is  produced.  Slack  v,  Harris, 
200  111.,  9fr-113. 
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While  the  mere  fact  that  an  employe  has  been  injured 
is  not  sufficient  to  establish  that  an  employer  was  guilty  of 
negligence  and  may  have  no  tendency  to  show  that  the  injury 
was  the  result  of  negligence  on  the  part  of  the  employer,  yet 
the  manner  of  and  circumstances  under  which  an  injury  was 
received  may  furnish  proof  of  such  negligence.  Spring 
Valley  Coal  Co.  v.  Buzis,  213  111.,  341. 

Besides  the  circumstances  of  the  accident  and  the  state- 
ment of  plaintiff  that  the  cable  was  at  least  five  years  old, 
there  is  in  the  record  bearing  on  this  question  of  defendant's 
negligence,  in  connection  with  the  condition  of  the  elevator 
appliances,  the  testimony  of  William  C.  Holway,  an  elevator 
inspector  employed  by  the  city,  the  testimony  of  Joseph 
Tomaszewski,  a  fellow  employe  of  the  plaintiff,  and  that  of 
Joseph  Leonard,  an  engineer  in  defendant's  employment,  of 
Charles  Eabe,  another  employe," and  of  W.  H.  Morehead,  the 
defendant's  superintendent. 

Holway's  testimony  as  given  was,  that  four  days  after  the 
accident  he  saw  the  safety  devices,  the  dogs,  the  spring  and 
lever.  He  said,  "They  were  all  rusted  and  not  in  working 
order.  *  *  *  i  could  tell  they  were  not  in  working  or- 
der because  they  were  so  rusted  out.  *  *  *  I  could  see 
they  were  out  of  order  entirely.  I  was  not  absolutely  sure 
whether  they  would  have  worked  or  not  except  from  the  way 
they  looked  to  me.  I  told  them  that  on  account  of  the  con- 
dition in  that  line  of  business — there  was  so  much  dampness 
and  salt  in  the  atmosphere — that  they  ought  to  take  great 
-care  of  their  cables  and  paint  all  the  iron  work.  Everything 
was  so  rusted  about  the  elevator  I  ordered  everything  to  be 
painted  in  the  shape  of  iron  around  it  except  the  cables,  and 
they  should  be  oiled.'' 

Before  so  testifying,  Holway,  after  stating  that  he  was 
an  elevator  inspector  of  the  city,  said  that  "without  referring 
to  memoranda  he  had  no  independent  recollection  of  the  con- 
dition of  the  elevator,  but  that  he  had  a  memorandum  that 
would  refresh  his  memory  about  it."  He  produced  and  was 
allowed  to  read  the  memorandum,  and  after  doing  so  swore 
that  he  then  remembered  the  condition  of  the  elevator,  but 
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could  not  describe  it  exactly.  lie  then  testified  as  before  set 
forth.  On  cross-examination  he  said  that  the  memorandum 
from  Avhich  he  refreshed  his  memory  was  made  by  him  and 
was  in  his  handwriting,  but  had  been  in  the  custody  of  the 
Building  Department  in  the  City  Hall.  The  examination 
and  the  rulings  of  the  court  on  the  testimony  then  proceeded 
thus: 

"Q.  You  say  that  aside  from  that  memorandum  you  had 
no  recollection  whatever  of  anything  that  you  saw  at  the 
plant  of  the  Diamond  Glue  Company?  A.  Well,  no;  ex- 
cept as  I  said  before,  the  surroundings,  the  dampness  and 
all  that  and  the  rest  that  I  saw. 

Q.  But  you  have  no  recollection  whatever  concerning  the 
condition  of  the  safety  dogs  or  the  cable  or  anything  else 
until  you  looked  at  that  paper  ?    A.  No,  sir ;  I  did  not. 

Q.  Now,  are  you  relying  simply  upon  the  fact  that  there 
was  a  certain  statement  made  on  the  paper,  or  have  you  now 
an  independent  recollection  of  the  facts  that  the  cable  and 
dogs  were  in  a  certain  condition  ?  A.  I  am  relying  entirely 
on  this  report  of  mine. 

Q.  You  haven't  any  independent  recollection  after  look- 
ing at  that  ?     A.     No,  sir. 

Q.  So  that  you  can  say  that  you  have  a  mental  picture  ? 
A.  No,  I  cannot 

Q.  Of  what  you  did  see  on  the  day  in  question  ?  A.  I 
could  not  say  that. 

Q.  You  have  no  independent  recollection,  then,  concern- 
ing it?     A.  No,  sir;  I  have  not. 

Mr.  Siieean:  I  move,  then,  if  the  court  please,  that 
this  entire  testimony  be  stricken  out. 

The  Court:     The  motion  is  sustained. 

And  thereafter,  upon  argument  and  further  considera- 
tion, the  jury  having  been  excused  for  the  day,  the  court 
changed  its  ruling,  and  held  as  follows: 

The  Court:  I  overrule  this  motion,  because  in  my  opin- 
ion certain  portions  of  the  evidence  should  remain  in. 

(To  which  ruling  of  the  court  the  defendant,  by  its  coun- 
sel, then  and  there  duly  excepted.) 

And  subsequently,  upon  the  argument  to  the  jury,  counsel 
for  plaintiff,  by  permission  of  the  court,  was  permitted  to 
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state  when  he  came  to  any  point  when  he  wanted  to  speak 
of  Holway's  testimony,  that  the  ruling  of  the  court  ex- 
cluding all  of  Holway's  testimony  was  subsequently  changed, 
because  the  court  considered  some  parts  of  it  were  compe- 
tent." 

It  is  perhaps  left  in  doubt  by  this  record  exactly  what  was 
before  the  jury.  Counsel  for  appellant  seem  to  argue  that 
all  the  evidence  of  Holway  was  admitted  by  the  last  ruling 
of  the  court,  and  that  this  was  erroneous,  if  any  portion  of 
it  was  incompetent. 

Counsel  for  appellee,  on  the  other  hand,  apparently  takes 
the  position  that  the  court  decided,  in  the  absence  of  the  jury, 
that  a  portion  of  Holway's  evidence  was  competent,  after 
having  decided  in  their  presence  that  it  was  incompetent  and 
stricken  it  out,  and  that  thereupon  the  court,  because  it  was 
inconvenient  to  recall  the  witness,  gave  permission  to  the 
plaintiff's  counsel  to  state  to  the  jury  ''by  way  of  argument'* 
that  certain  portions  of  Holway^s  evidence  might  be  con- 
sidered by  them  with  other  evidence  in  the  case,  and  that  ia 
the  absence  of  any  exception  by  the  defendant  to  any  portion 
of  the  argument  of  counsel  for  the  plaintiff,  and  of  any  ex- 
ception showing  that  any  specific  portion  of  Holway's  testi- 
mony was  presented  to  the  jury,  the  presumption  is  that  the 
jury  knew  nothing  of  the  restoration  of  any  part  of  the 
evidence  and  ignored  it  because  stricken  out.  by  the  court 
in  their  presence. 

Neither  of  these  theories  seems  tenable  to  us.  The  orig- 
inal motion,  after  the  testimony  had  been  admitted  and  the 
cross-examination  on  the  memorandum  had  taken  place,  was 
"that  this  entire  testimony  be  stricken  out*"  This  motion 
was  sustained  in  the  presence  of  the  jury.  Afterwards,  on 
argument  and  further  consideration  in  the  absence  oi  the 
jury,  this  ruling  was  reversed,  and  the  court  said :  "I  over- 
rule this  motion,  because  in  my  opinion  certain  portions  of 
the  evidence  should  remain  in."  If  counsel  for  appellant 
then  objected  to  certain  portions  of  the  evidence  as  incompe- 
tent even  if  the  rest  were  competent,  they  should  have  then 
made  motions  directed  respectively  to  those  specific  portions^ 
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In  the  absence  of  said  motions,  we  think  that  if  any  portion 
of  the  testimony  was  competent  and  should  have  stood,  then 
there  is  nothing  in  the  record  through  which  appellant  can 
avail  himself  of  the  non-exclusion  of  other  portions,  if  there 
were  any,  which  were  incompetent. 

On  the  other  hand  an  exception  was  taken  to  the  over- 
ruling of  the  motion  to 'strike  out  the  entire  testimony,  and 
the  record  expressly  states  that  plaintiff's  counsel  was  per- 
mitted to  state  "when  he  came  to  any  point  where  he  wanted 
to  speak  of  Holway's  testimony,  that  the  ruling  of  the  court 
excluding  all  of  Ilolway's  testimony  was  changed,"  and  this 
<»onsideration  renders  appellee's  position,  as  before  stated, 
untenable.  In  our  view,  therefore,  the  whole  of  Holway's 
testimony  must  be  considered  before  the  jury,  and  if  there  be 
any  material  part  of  it  competent,  there  is  no  error  concern- 
ing it  shown  by  the  record. 

We  are  not  prepared,  however,  to  hold  that  it  was  not  all 
competent.  Wigmore  on  Evidence,  Sec.  736,  note  4,  says  the 
use  of  "a  past  recollection"  (that  is  the  testimony  from 
memoranda  which  the  witness  made  himself  of  observations 
at  a  time  anterior  to  testifying  and  of  the  facts  recorded  by 
which  he  has  no  present  independent  recollection,  but  has  a 
knowledge  derived  from  the  fact  of  his  record)  "is  un- 
doubtedly intended  to  be  sanctioned"  in  Illinois,  although 
^'confusion  has  existed  as  to  the  scope  and  grounds  of  the 
rule."  The  author  groups  in  his  note  all  the  Supreme  Court 
opinions  in  Illinois,  treating  of  the  matter.  We  think  his 
<!onclusion  on  the  sanction  in  Illinois  of  the  use  of  a  memo- 
randum containing  "past  recollection"  correct.  The  able 
opinion  of  Judge  Pleasants  in  Lawrence  v.  Stiles,  16  111. 
App.,  489,  cited  by  counsel  for  appellant,  although  not  bind- 
ing on  us  as  authority,  commends  itself  in  general  to  our 
approbation,  and  we  think  the  learned  judge  was  correct  in 
holding  in  that  case  that  the  testimony  which,  without  an 
independent  recollection,  a  witness  was  prepared  to  give 
from  inspection  of  his  daily  figuring  book,  should  have  been 
received.  "Although  based  on  the  ^vriting  and  without 
actual  recollection,  they  were  not  in  the  legal  sense  merely 


286  Appellate  Courts  of  Illinois. 

Vol.  125.]  Glue  Company  v.  Wietzychowski. 

matter  of  inference."  In  his  opinion  the  learned  judge 
speaks  of  such  memoranda  as  refresh  the  recollection  of  a 
witness  so  that  he  can  then  speak  from  a  present  actual  and 
independent  recollection,  in  which  case  the  character  of  the 
writing  is  immaterial,  and  of  other  memoranda  where  such 
a  recollection  is  not  required,  its  place  being  supplied  by 
what  is  deemed  equivalent  as  a  gronnd  of  assurance  and  ac- 
cepted from  necessity  to  prevent  a  failure  of  justice.  "Thus, 
where  a  writing  is  an  original,  made  at  or  about  the  time  of 
tlie  occurrence,  and  the  witness  recollects  that  he  has  seen 
it  before,  and  that  when  he  saw  it  he  knew  the  contents  to  be 
correct,  his  testimony  to  the  fact  itself  is  received  as  if  it  was 
based  on  actual  recollection,  for  his  knowledge  of  it  is  thereby 
shown  to  be  actual  and  certain  as  well,  though  inferentially, 
as  if  it  were  so  based,"  is  his  language,  and  he  quotes  with 
approval  from  Hare  &  Wallace's  notes  on  Smith's  Leading 
Cases  a  statement  justifying  the  admission  of  testimony 
"where  the  witness  after  referring  to  the  paper  undertakes 
to  swear  positively  to  the  fact,  yet  not  because  he  remembers 
it,  but  because  of  the  confidence  he  has  in  the  paper." 

In  this  case  the  memorandum  was  an  original  in  the  hand- 
writing of  the  witness —  made  by  him.  He  swore  positively 
as  to  the  facts  after  producing  and  looking  at  the  memo- 
randum, and  in  direct  examination  said  that  after  having 
read  it  he  remembered  the  condition  of  the  elevator.  Coun- 
sel for  appellant  contend  that  this  testimony  was  incompe- 
tent because  on  cross-examination  the  witness  said  that  he 
was  relying  entirely  "on  this  report  of  mine,"  and  that  aside 
from  that  he  had  no  recollection  of  what  he  saw  "except  as 
I  said  before,  the  surroundings,  the  dampness  and  all  that 
and  the  rest  I  saw,"  and  that  he  couldn't  say  that  he  had  a 
mental  picture  of  what  he  saw  on  March  16,  1904,  and  be- 
cause the  witness  did  not  state  whether  the  memorandum 
was  made  at  the  time  of  the  inspection  or  shortly  prior  to  the 
giving  of  his  testimony,  nor  whether  he  knew  it  to  be  full, 
true  and  correct  when  he  made  it,  nor  whether  he  made  it  in 
the  line  of  his  duty. 

We  do  not  think  the  appellant  is  in  a  position  to  make 
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this  objection  to  the  want  of  a  descrij^tion  of  the  memo- 
randum. 

The  witness  testified  that  he  was  an  inspector  employed 
by  the  city  of  Chicago  in  the  building  department ;  that  he 
went  over  to  the  Diamond  Glue  Company  on  March  16, 
1904,  four  days  after  the  accident;  that  he  had  a  memo- 
randum in  his  own  handwriting,  which  had  been  in  the 
custody  of  the  building  department  ever  since  he  made  it, 
which  would  refresh  his  memory  about  it ;  that  he  was  rely- 
ing on  it  "as  a  report,"  and  after  seeing  it  could  testify  as  to 
the  condition  of  the  elevator  on  March  16th.  Tliere  was 
certainly  a  very  legitimate  inference  to  be  made  from  this 
testimony  that  the  memorandum  was  made  at  the  time  or 
about  the  time  he  inspected  the  elevator  and  in  the  line  of 
his  duty. 

The  appellant's  counsel  objected  to  the  Avitness  stating 
when  he  produced  the  memorandum,  what  it  was,  and  when 
counsel  for  plaintiff  told  the  court  that  it  was  a  part  of  the 
records  of  the  city,  he  objected  again.  The  court  then  said, 
"The  defendant  has  raised  no  objection  to  the  memorandum 
itself,''  and  the  counsel  for  plaintiff  desisted  from  further 
questioning  concerning  the  character  of  the  memorandum, 
saying  "Very  well."  Although  after  this  the  counsel  for 
appellant  cross-examined  the  witness  carefully  as  to  his  lack 
of  independent  recollection,  he  placed  his  entire  objection  to 
the  testimony  on  that  point,  and  on  the  length  of  time  be- 
tween the  accident  and  the  examination,  and  made  no  in- 
quiries as  to  the  nature  of  the  memorandum,  nor  indicated 
in  any^way  that  he  dissented  from  the  evident  suggestion  of 
the  court  that  the  memorandum  was  in  itself  admitted  to  bo 
of  the  nature  which  could  furnish  an  assurance  to  the  witness 
of  "a  past  recollection." 

The  testimony  of  Joseph  Tomaszewski  is  that  he  had  notice 
that  "the  rope  was  rough"  before  the  day  of  the  accident; 
that  it  was  in  such  a  condition  that  "anybody  could  see  it 
w^as  out  of  order;"  that  he  had  looked  at  it  two  or  tliree 
months  before  the  accident,  and  that  "it  was  very  bad  and 
everybody  said  that   it  would  soon  break."     This  witness 
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testified  through  an  interpreter.  He  was  not  cross-examined 
as  to  the  character  of  the  roughness,  nor  what  he  more  par- 
ticularly meant  by  its  condition  being  "bad"  or  "out  of  or- 
der/' or  what  led  him  to  the  conclusion  it  would  soon  break. 

Leonard  testified  that  he  thought  he  had  oiled  the  cable 
on  the  morning  of  the  accident  and  thought  it  was  safe ;  that 
he  never  saw  a  broken  strand  in  it  until  it  broke;  that  it 
broke  about  the  middlcy  near  the  roof. 

Morehead  testified  that  standing  on  the  third  floor  a  week 
or  ten  days  before  the  accident,  while  the  cable  was  in  mo- 
tion, he  put  his  fingers  on  it  and  allowed  the  cable  to  pass 
through  them  to  see  whether  it  was  sound  and  right,  and 
he  considered  it  safe — ^that  no  cable  is  smooth,  but  that  there 
were  no  loose  ends,  nothing  that  was  ruptured  or  broken  that 
he  could  discover — no  broken  wires. 

It  is  manifest,  however,  from  the  construction  and  po- 
sition of  the  cable  that  he  could  not  have  passed  through  his 
hands  the  cable  where  the  break  occurred — indeed,  not  more 
than  15  feet  of  the  cable  could  in  that  position  have  passed 
through  his  hands  if  he  felt  it  during  its  entire  travel. 

Babe  testified  that  while  he  did  not  inspect  the  cable,  he 
went  on  the  elevator  pretty  nearly  every  day,  and  always  then 
looked  at  the  cable;  that  the  cable  looked  smooth,  there  was 
no  grease  on  it,  that  he  never  saw  any  strands  or  sticks  or 
wires  sticking  out  of  it. 

If  Holway's  testimony  was  properly  before  the  jury,  there 
can  be  no  doubt  that  this  evidence  was  sufficient  to  support 
the  charge  that  the  elevator  appliances  had  been  allowed  to 
become  defective  by  the  defendant,  and  that  the  accident 
happened  because  of  this.  Even  without  Holway's  testi- 
mony, we  think  there  was  quite  enough  to  go  to  the  jury  and 
enough  to  sustain  the  verdict  when  rendered.  It  is  not  con- 
tended indeed  that  if  the  plaintiff  had  been  a  mere  passenger 
upon  the  elevator  the  defendant  might  not  have  been  held 
liable  under  the  doctrine  announced  in  the  Hartford  Deposit 
Co.  V.  Sollitt,  172  111.,  222,  and  Springer  v.  Ford,  189  111., 
430,  and  other  cases,  that  the  owner  and  operator  of  an 
elevator  is  held  to  the  highest  degree  of  care  and  diligence 
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for  the  safety  of  those  carried,  but  it  is  urged  that  as  the 
plaintiff  was  a  servant  of  the  defendant,  no  probative  force 
whatever  can  be  attributed  to  the  fact  that  the  cable  broke 
and  the  checking  appliances  failed  to  work  as  indicating 
negligence  on  the  part  of  the  defendant.  This  is  not  reason- 
able and  is  riot  the  law.  The  invariable  presumption  in 
favor  of  a  passenger,  which  puts  the  burden  on  a  common 
carrier  to  prove  the  fact  that  any  accident  occurring  did  not 
occur  through  his  negligence,  does  not  exist  in  favor  of  an 
employe,  it  is  true,  but  nevertheless,  as  pointed  out  by  this 
court  in  Fairbank  Canning  Co.  v.  Grimes,  24  111.  App.,  34, 
and  in  Armour  v.  Golkowska,  95  111.  App.,  492,  it  frequently 
happens  that  it  is  enough  to  make  a  prima  facie  case  of  negli- 
gence in  favor  of  such  an  employe  that  "the  thing  causing 
the  injury  was  ujJder  the  management  of  the  defendant  or 
his  servants  and  the  accident  was  such  that  in  the  ordinary 
course  of  things  it  would  not  have  happened  if  those  having 
the  management  used  proper  care." 

In  Brimmer  v.  I.  C.  E.  R  Co.,  101  111.  App.,  198,  Mr. 
Justice  Freeman  in  the  Branch  Appellate  Court  of  this  Dis- 
trict, distinguishing  that  case,  said:  "There'  are  cases  in 
which  it  is  evident  without  the  aid  of  legal  distinctions  that 
the  mere  fact  of  the  occurrence  of  an  accident  indicates 
negligence  on  the  part  of  those  responsible  for  its  cause.  In 
such  cases  the  accident  speaks  for  itself.  In  other  words, 
the  accident  is  one  which  in  the  ordinary  course  of  events 
without  some  absence  of  due  care  ought  not  to  happen,  and 
when  it  does  happen  the  burden  is  put  upon  the  party  re- 
sponsible for  such  <;are  to  show,  if  he  seeks  to  escape  lia- 
bility, that  it  was  not  the  result  of  his  negligence." 

Cases  of  this  kind  may  occur  as  well  when  the  plaintiffs 
lire  employes  of  the  defendant  as  when  they  are  not,  and  of 
such  cases  the  one  at  bar  is  an  example.  The  plaintiff  was 
a  common  laborer  under  the  orders  of  a  foreman,  and  al- 
though for  a  part  of  each  day  his  work  consisted  of  taking 
loads  up  on  the  elevator,  he  had  no  duty  of  inspection  in- 
cumbent on  him  and  no  opportunity  to  perform  it.  There 
was  a  duty  binding  the  defendant  to  see  to  it  that  the  place 
19 
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and  appliances  where  and  with  which. respectively  the  plain- 
tiff had  to  work  were  in  reasonably  good  order  and  safe, 
and  there  is  enough  in  this  record  to  warrant  the  findings 
which,  considering  the  instructions  of  the  court,  inhered  in 
the  verdict  of  the  jury,  that  the  elevator  on  which  plaintiff 
was  injured  was  not  reasonably  safe ;  that  the  defendant  had 
notice  or  knowledge  thereof,  or  ought  to  have  had;  that  the 
plaintiff  did  not  know  that  said  elevator  was  unsafe,  and 
had  not  equal  means  of  knowing  it  with  the  defendant,  and 
that  the  plaintiff  exercised  the  care  and  caution  which  would 
have  been  exercised  under  like  circumstances  by  a  reasonably 
careful  man  to  avoid  injury,  and  that  a  want  of  such  care 
and  caution  on  his  part  did  not  proximately  contribute  to 
the  injury.  See  Union  Pacific  Railway  Co.  v.  O'Brien,  161 
U.  S.,  451 ;  Mulvey  v.  Rhode  Island  Locomotive  Works,  14 
R,  I.,  204;  Swanson  v.  Great  Northern  Ry.  Co.,  68  Minn., 
185. 

The  second  count  of  the  declaration  charges  negligence 
in  ordering  plaintiff  to  run  the  elevator  without  informing 
him  of  the  dangerous  character  of  the  employment.  The 
evidence  to  support  this  is  that  which  tends  to  show  that 
the  foreman,  Rabe,  knew  that  the  elevator  was  very  much 
overloaded,  while  the  defendant,  not  knovving  its  carrying 
capacity,  was  not  aware  that  it  was  thus  dangerously  over- 
weighted. We  think  that  if  there  were  satisfactory  proof 
of  these  matters  it  would  sustain  tlie  allegations  of  the  count. 
The  defendant  by  its  foreman,  in  such  case,  must  be  held 
to  have  known  a  serious  latent  danger  unknown  to  the  plain- 
tiff and  of  which  it  was  its  neglected  duty  to  warn  him. 
Sullivan  v.  Thorndyke,  175  Mass.,  41. 

It  is  not  necessary,  however,  in  our  view  of  the  case 
to  pass  on  the  sufficiency  of  the  evidence  under  this  allega- 
tion to  sustain  the  verdict.  It  is  true  that  as  Rabe  testified 
that  he  knew  the  carrying  capacity  of  the  elevator  to  be  but 
4,000  pounds,  that  may  be  considered  proven.  But  the  evi- 
dence that  the  truck  and  its  contents  which  plaintiff  was 
carrying  on  it  weighed  8,500  pounds,  consists  entirely  of  the 
statement  of  the  plaintiff  in  direct  examination,  and  when 
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cross-examined  at  to  how  he  made  the  estimate  of  the  weight 
he  answered  only,  "I  should  judge  it  was  very  heavy.  This 
stuff  was  mixed  with  water  and  there  was  a  lot  of  water  in 
it  and  it  was  very  heavy.''  This  answer  certainly  throws 
grave  doubt  on  the  value  of  his  testimony  as  to  weight  on  his 
direct  examination. 

It  is  not  necessary  for  us  to  discuss  the  testimony  which 
is  by  counsel  respectively  pointed  out  as  pertinent  to  the 
question  whether  the  plaintiff  assumed  the  risk.  The  instruc- 
tions which  were  asked  by  the  defendant  involving  the  law  on 
this  question  directly  and  indirectly  were  given,  and  for 
reasons  which  appear  in  our  preceding  discussion  of  the  evi- 
dence, we  see  no  ground  for  disturbing  the  verdict  of  the 
jury.  It  w^as  a  matter  of  argument  to  the  jury — ^not  some- 
thing to  ask  the  court  to  find — ^under  the  evidence  in  this 
case,  that  plaintiff,  although  charged  with  no  duty  of  in- 
spection, must  have  seen  or  could  have  seen  what  Tomaszew- 
ski  testified  he  saw  concerning  the  cable,  and  what  Holway 
swore  he  saw  about  the  dogs  and  spring. 

It  is  insisted  that  neither  the  first  nor  second  counts  of 
the  declaration  is  sufficient  to  sustain  judgment  even  after 
verdict,  and  that  therefore  the  motion  in  arrest  of  judgment 
should  have  been  granted.  There  is  no  merit  in  this  con- 
tention. Both  counts  are  good  after  verdict,  whatever  might 
have  been  said  of  them  on  demurrer. 

In  the  Clausen  case,  173  111.,  100,  cited  by  appellant,  and 
in  the  Kinnare  case,  123  111.,  280,  we  think  the  rules  laid 
down  are  sufficient  to  cover  this  case.  The  purpose  of  plead- 
ing is  accomplished  when  by  intelligible  allegations  the  op- 
posing party  is  advised  of  the  case  to  be  made  against  him, 
and  the  approved  doctrine  of  Chitty  is  that  in  declarations 
"certainty  to  a  certain  intent  in  general" — that  is,  *Svhat 
upon  a  fair  and  reasonable  construction  may  be  called  cer- 
tain without  recurring  to  possible  facts  which  do  not  ap- 
pear," is  sufficient.  Grace  &  Hyde  Co.  v.  Sanborn,  124  111. 
App.  472. 

To  say  that  the  plaintiff  was  an  employe  of  the  defendant, 
that  it  was  the  duty  of  the  defendant  to  make  its  elevator 
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reasonably  safe  for  persons  lawfully  riding  on  the  same,  and 
yet  that  it  so  negligently  treated  its  elevator,  by  allowing 
its  appliances  to  become  defective,  that  while  the  plaintiflF 
with  due  care  "was  rightfully  upon  the  same  it  fell,"  seems 
to  us  to  state  a  cause  of  action,  even  if  defectively  or  with- 
out sufficient  detail,  and  to  allow  the  admission  of  evidence 
to  supply  the  statement  of  what  plaintiff  was  "rightfully'' 
doing  on  the  elevator  to  bring  him  within  the  duty  which 
the  plaintiff  owed  to  persons  "lawfully  riding"  on  the  same. 
It  certainly  answers  the  end  of  pleading  in  informing  the 
defendant  what  it  should  be  prepared  to  meet.  And  so  too, 
although  less  clearly,  the  second  count  would  be  sufficient 
after  verdict  if  the  verdict  was  based  on  evidence  that  the 
dangers  incident  to  the  running  of  this  elevator  was  that  it 
was  carrying  8,500  pounds,  whereas  it  was  only  constructed 
to  carry  four,  that  the  foreman  knew  this,  and  the  plaintiff 
did  not.  Sullivan  v.  Thorndyke,  175  Mass.,  41.  But  as  we 
indicated  in  relation  to  the  evidence  supporting  this  count, 
we  prefer  not  to  rest  our  affirmation  of  this  judgment  on  it. 
The  verdict  and  judgment  are  sufficiently  sustained  by  the 
first  count. 

The  foregoing  conclusions  leave  for  consideration  only 
the  alleged  excessiveness  of  the  damages  assessed  by  the 
jury  and  the  objections  made  to  the  admission  of  evidence 
relating  thereto. 

There  was  no  error  in  the  admission  of  Dr,  Kuflewski's 
testimony  that  the  injury  was  painful  at  the  time  of  the  trial 
and,  as  permanent,  would  be  in  the  future.  It  is  by  do 
means  true,  as  argued,  that  a  physician  can  know  only  from 
statements  made  to  him  by  a  patient  that  an  injury  is  pain- 
ful. A  statement  of  subjective  symptoms  is  generally  re- 
quired by  a  physician  from  a  patient,  it  is  true,  if  the  patient 
is  able  to  give  one,  and  such  a  statement  becomes  one  of  the 
means  of  his  making  his  diagnosis,  but  his  expert  diagnosis 
is  not  to  be  rejected  for  that  reason.  When  a  physician 
knows  certain  objective  conditions  he  can  of  his  own  expert 
knowledge  also  tell  Avhat  subjective  symptonis  the  patient 
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must  have.     He  might  be  able  properly  to  testify  eoneern- 
ing  them  without  even  communicating  with  his  patient. 

It  would  extend  this  opinion  to  too  great  length  to  dis- 
cuss in  detail  the  expert  testimony  and  the  amount  of  the 
verdict  in  connection  therewith.  The  judgment  seems  to 
us  large,  and  undoubtedly  the  expert  witness  for  the  plaintiff 
showed  feeling  in  the  case,  concerning  which  it  was  proper  to 
argue  to  the  jury,  and  concerning  which  counsel  probably 
did  argue  to  the  jury,  ais  they  have  argued  to  us.  But  after 
a  very  careful  consideration  of  all  the  medical  evidence  and 
the  arguments  of  counsel  thereon,  we  cannot  conclude  that 
it  is  our  duty  to  overthrow  the  jury's  decision  concerning 
the  credibility  and  trustworthiness  of  the  plaintiff  and  hi?, 
doctor.  We  have  been  cited  by  both  appellant's  and  ap- 
pellee's counsel  to  a  report  which  appears  in  the  transcript 
of  the  record,  made  by  Dr.  Beavan  to  the  trial  judge,  of  an 
examination  of  the  physical  condition  of  the  plaintiff  pend- 
ing the  consideration  of  the  motion  for  a  new  trial.  We 
have  not  considered  it,  and  dp  not  feel  at  liberty  to  do  so. 
The  law  does  not  provide  for  expert  opinion  in  this  form  in 
judicial  proceedings  of  this  kind.  Upon  the  question  of 
whether  or  not  an  agreement  between  counsel  and  between 
counsel  and  the  court  may  have  justified  the  consideration 
of  this  report  on  the  motion  for  a  new  trial,  we  express  no 
opinion.  Our  duty  is  plain,  however,  to  consider  the  ruling 
on  the  motion  for  a  new  trial  as  though  it  were  made  with 
no  other  expert  testimony  before  the  court  than  that  which 
the  jury  heard  under  oath,  and  we  have  done  so. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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1.  Crossing  signals — instructions  with  regard  to  duty  of  giving, 
held  erroneous.  In  this  case  a  series  of  instructions  is  considered 
and  it  is  held  that  the  Jury  was  improperly  instructed  with  respect 
to  the  duty  of  a  railroad  company  to  give  crossing  signals. 

2.  Obdinaby  cabe — when  instruction  as  to,  erroneous.  An  in- 
struction which  tells  the  jury  that  before  the  plalntift  could  re- 
cover he  must  prove  by  a  preponderance  of  the  evidence  "that  the 
deceased  himself  was  exercising  reasonable  or  ordinary  care  and 
caution  upon  his  part  to  discover  the  approaching  train  and  to 
avoid  danger  from  it,"  held  erroneous  as  applied  to  one  approach- 
ing an  unfamiliar  railroad  crossing. 

3.  Repetition — contained  in  instructions,  where  harmful,  ground 
for  reversal.  The  repetition  in  instructions  of  a  vital  proposition 
of  law  where  apparently  harmful  is  ground  for  reversal. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act. 
Appeal  from  the  Circuit  Court  of  Carroll  County;  the  Hon.  James 
S.  Baume,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1905.    Reversed  and  remanded.    Opinion  filed  March  10,  1906. 
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Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  the  plaintiff  to  recover  dam- 
ages for  the  alleged  negligent  killing  by  defendant,  of  his 
son,  Earl  J.  Kahl.  Deceased  was  a  boy  not  quite  fifteen 
years  old.  On  the  3rd  day  of  April,  1902,  he  had  gone 
from  Brookville,  his  home,  to  Shannon,  to  take  an  exami- 
nation held  there  by  the  county  superintendent  of  schools. 
On  his  way  home  he  was  accompanied  by  two  girls,  all  three 
of  them  riding  in  a  top  buggy  drawn  by  one  horse.  The 
evidence  tends  to  show  that  they  returned  by  a  road  not  very 
familiar  to  Earl.  The  highway  upon  which  they  were 
traveling  was  crossed  by  defendant's  railroad  track,  the  cross- 
ing being  known  as  Crabtree's  Crossing.  While  attempting 
to  pass  over  the  crossing,  between  8  and  9  o'clock  at  night, 
the  vehicle  in  which  deceased  was  riding  was  struck  by  a 
fast  passenger  train  of  defendant,  running  at  a  high  rate 
of  speed,  and  all  three  of  the  occupants  killed.  The  horse 
also  was  killed  and  the  buggy  demolished.  The  declaration 
consisted  of  three  original  and  three  additional  counts.  Only 
the  latter  are  abstracted.  The  first  additional  count  charges 
defendant  with  negligently  failing  to  ring  a  bell  or  sound 
a  whistle  while  approaching  the  crossing  as  required  by 
law.  The  second  additional  count  charges  that  defendant 
had  on  its  engine  a  defective  headlight  which  was  so  dim 
as  not  to  give  warning  to  travelers  on  the  highway  of  the 
approach  of  the  train  and  with  running  the  train  thus  im- 
properly equipped  at  a  high  rate  of  speed.  The  third  ad- 
ditional count  charges  generally  that  defendant  negligently 
and  improperly  managed  and  drove  it-s  engine  and  train 
over  the  crossing  and  in  consequence  thereof  and  while  de- 
ceased was  in  the  exercise  of  due  care  and  caution  for  his 
safety,  struck  and  killed  him.  That  plaintiff's  evidence 
tended  to  support  one  or  more  of  these  counts  cannot  be  de- 
nied, but  having  reached  the  conclusion  that  this  judgment 
must  be  reversed  on  account  of  the  court's  rulings  in  giving 
instructions  we  will  not  discuss  the  evidence  further  than  to 
say,  that  especially  as  to  the  count  charging  the  defendant 
with  failure  to  ring  a  bell  or  sound  a  whistle  while  approach- 
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ing  the  crossing  as  required  by  the  statute,  the  evidence  was 
very  conflicting.  It  was  therefore  necessary  that  the  jury 
should  be  properly  instructed. 

The  court  gave  six  instructions  for  plaintiff  and  thirty- 
one  for  defendant.  There  was  no  instruction  given  for 
either  party  telling  the  jury  that  the  statute  required  defend- 
ant to  cause  a  bell  to  be  rung  or  whistle  sounded  at  the  dis- 
tance of  at  least  eighty  rods  from  the  place  where  the  rail- 
road crosses  any  public  highway  and  to  keep  the  same  ring- 
ing or  whistling. until  such  highway  is  reached.  An  instruc- 
tion asked  by  plaintiff  stating  that  the  statutes  of  Illinois 
required  this  was  refused  by  the  court.  Defendant's  third 
instruction  told  the  jury  that  it  was  incumbent  upon  plain- 
tiff to  prove  by  a  preponderance  of  the  evidence  "that  the 
bell  was  not  rung  for  eighty  rods  before  reaching  the  cross- 
ing, or  that  the  whistle  was  not  blown  for  that  distance; 
and  it  is  not  for  the  defendant  to  prove  that  the  bell  was 
rung  or  that  the  whistle  was  blown  for  that  distance  before 
reaching  the  crossing."  Defendant's  tenth  instruction  was 
as  follows: 

"The  court  instructs  the  jury  that  the  Illinois  statute  did 
not  require  this  engine  whistle  to  be  blown  and  its  bell  to 
be  rung  while  said  engine  was  approaching  and  passing  over 
the  highway  crossing  in  question,  but  it  only  required  that 
one  of  these  warning  signals  be  given.  Before  he  can  re- 
cover upon  that  charge  the  plaintiff  is  required  to  establish, 
by  the  preponderance  or  greater  weight  of  all  the  evidence, 
that  neither  one  of  these  warning  signals  were  given  as  re- 
quired by  said  statute. 

"Even  if  the  jury  should  find  from  the  evidence  that  said 
engine  whistle  was  not  blown,  but  should  find  from  the 
evidence  that  said  bell  was  rung  as  required  by  statute,  then 
the  defendant  cannot  recover  on  that  charge  of  n^ligence. 

"Or  if  the  jury  should  find  from  the  evidence  that  the  en- 
gine bell  was  not  rung,  but  should  find  from  the  evidence 
that  its  whistle  was  sounded,  as  required  by  statute,  then 
in  that  case  the  plaintiff  cannot  recover  upon  such  charge 
of  negligence,  and  the  jury  should  so  find." 
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In  view  of  the  fact  that  there  was  no  instruction  in  the 
series  telling  the  jury  what  the  statute  required  with  ref- 
erence to  giving  signals  for  highway  crossings,  we  think  these 
instructions  were  erroneous.  The  jury  would  very  likely 
understand  from  the  third  instruction  that  if  the  defendant's 
servants  rang  the  bell  or  sounded  the  whistle  eighty  rods 
from  the  crossing  there  could  be  no  liability  under  the  count 
in  the  declaration  predicated  on  the  failure  of  defendant  to 
give  the  statutory  signals.  The  requirement  of  the  statute 
is  not  that  the  bell  shall  be  rung  or  whistle  sounded  "for 
eighty  rods  before  reaching  the  crossing,"  but  that  such 
signal  shall  be  given  "at  the  distance  of  at  least  eighty  rods 
from  the  place  where  the  railroad  crosses  or  intersects  any 
public  highway  and  shall  be  kept  ringing  or  whistling  until 
such  highway  is  reached."  Defendant's  tenth  instruction 
told  the  jury  that  the  statute  did  not  require  both  the  bell  to- 
be  rung  and  the  whistle  sounded  while  the  engine  was  ap- 
proaching and  passing  over  the  crossing,  but  that  in  order 
to  entitle  plaintiff  to  recover  under  the  first  additional  count 
it  was  incumbent  upon  him  to  prove  "that  neither  one  of  the 
warning  signals  were  given  as  required  by  said  statute."  The 
jury  would  be  as  likely  to  understand  that  the  statutory  duty 
of  defendant  was  stated  in  the  third  instruction  as  in  any 
other  instruction  given.  It  is  true  the  law  was  correctly 
given  the  jury  on  the  subject  of  crossing  signals  in  plain- 
tiff's first  instruction,  but  the  jury  was  not  told  in  that  in- 
struction that  defendant's  duty  as  therein  defined  was 
enjoined  by  statute.  The  jury  had  no  means  of  knowing 
whether  plaintiff's  first  instruction  or  defendant's  third  in- 
struction stated  the  statutory  duty  of  defendant  with  ref- 
erence to  giving  signals  for  crossings- 
Defendant's  thirteenth  instruction  among  other  things,  told 
the  jury  that  before  plaintiff  could  recover  he  must  prove 
by  a  preponderance  of  the  evidence  "that  the  deceased  him- 
self was  exercising  reasonable  or  ordinary  care  and  caution 
upon  his  part  to  discover  the  approaching  train  and  to  avoid 
danger  from  it."  As  we  have  before  stated  there  was  evi- 
dence tending  to  show  that  the  highway  upon  which  deceased 
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was  traveling  was  unfamilicir  to  him.  Every  one  is  bound 
to  know  that  a  railroad  crossing  is  a  place  of  danger  and 
where  one  knows  of  the  existence  of  such  crossing  and  ap- 
proaches it  with  the  intention  of  passing  over  it,  he  is  bound 
to  exercise  due  care  and  caution  for  his  own  safety,  but 
just  what  constitutes  such  care  and  caution  is  a  question  of 
fact,  and  differs  with  the  varying  circumstances  of  the  par- 
ticular case.  We  do  not  think  it  can  be  said  as  a  matter  of 
law  that  one  traveling  over  an  unfamiliar  highway  is  bound 
to  keep  a  lookout  for  approaching  trains  on  tracks  that  cross 
the  highway  but  of  which  the  traveler  is  in  ignorance.  Such 
traveler  is  required  to  exercise  ordinary  care  for  his  safety, 
but  it  was  as  improper  to  tell  the  jury  in  this  case  that  de- 
ceased was  required  to  use  care  and  caution  to  discover  the 
approaching  train  as  it  would  have  been,  had  he  been  fa- 
miliar with  the  crossing  and  its  location  to  have  told  them  as 
a  matter  of  law  that  it  was  his  duty  to  look  and  listen.  It 
was  the  duty  of  deceased  under  all  the  circumstances  to  exer- 
cise ordinary  care  for  his  safety  but  the  jury  should  have 
been  left  to  determine  whether  he  did  exercise  such  care  or 
not  from  the  facts  and  circiunstances  proven  on  the  trial.  C. 
&  A.  K.  K.  Co.  V.  Pearson,  184  111.,  386;  Chicago  Terminal 
T.  R  Co.  V.  Schmelling,  197  111.,  619;  C.  M.  &  St.  P.  Ky. 
Co.  V.  Wilson,  133  111.,  55;  Partlow  v.  L  C.  R.  R.  Co.,  150 
111.,  321.  Some  other  instructions  of  defendant  appear  to 
ignore  the  evidence  tending  to  show  deceased  was  not  fa- 
miliar with  the  crossing,  and  apparently  assume  that  he  knew 
its  location  and  that  he  was  approaching  it  for  the  purjwse  of 
passing  over  it.  In  this  respect  they  were  not  applicable 
to  the  evidence.     Mayer  v.  Springer,  192  111.,  270. 

Eleven  of  defendant's  instructions  contained  repetitions 
of  the  doctrine  that  to  entitle  plaintiff  to  recover,  the  evi- 
dence must  show  that  deceased  was  in  the  exercise  of  due 
care  for  his  safety,  that  his  death  was  caused  by  the  negli- 
gence of  defendant  and  that  his  own  negligence  did  not  cause 
or  contribute  to  it.  We  are  of  opinion  the  frequent  repe- 
tition of  the  same  principle  coming  from  a  learned  and  able 
judge  whose  fairness  cannot  be  questioned,  tended  to  create 
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the  impression  that  the  court  thought  this  element  of  the 
case  should  be  particularly  emphasized  and  was  calculated 
to  have  an  undue  influence  on  the  minds  of  the  jury.  While 
repetitions  are  not  always  avoidable  and  are  not  necessarily 
erroneous,  when  they  are  so  frequent  upon  a  vital  point,  as 
is  the  case  in  this  record,  we  think  the  effect  could  not  be 
otherwise  than  harmful. 

For  the  reasons  indicated  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Chicago^  Boek  Island  &  Paeifle  Ballway  Company  r. 
John  W.  Steckman. 

Gen.  Ko.  4,607. 

1.  Verdict — when  not  set  aside  after  three  juries  have  passed 
on  case.  A  verdict  wiU  not  be  set  aside  as  against  tlie  preponder- 
ance of  the  evidence  unless  it  is  most  clearly  and  manifestly  so 
where  three  juries  have  passed  upon  the  case  and  each  has  found 
the  same  way. 

2.  Cause  of  action — effect  of  failure  to  notify  defendant  before 
suit.  A  cause  of  action  is  not  affected  by  the  failure  of  the  plaintiff 
to  notify  the  defendant  of  Its  existence  prior  to  the  institution  of 
suit 

3.  Ordinance — against  permitting  steam  to  escape,  construed. 
An  ordinance  which  forbids  the  allowing  of  steam  to  escape  "when 
the  engine  Is  in  immediate  proximity  of  any  street  or  railroad 
crossing/'  does  not  mean  simply  that  steam  shall  not  be  allowed 
to  escape  in  immediate  proximity  to  where  a  street  and  a  railroad 
cross  each  other. 

4.  Ordinance — when  not  unreasonable.  An  ordinance  which  for- 
bids the  allowing  of  steam  to  escape  when  the  engine  is  in  imme- 
diate proximity  to  any  street  or  railroad  crossing  is  not  unreason- 
able, and  is  valid. 

5.  Damages — what  evidence  incompetent  upon,  in  action  for  per- 
sonal injuries.  A  plaintiff  in  an  action  on  the  case  for  personal  in- 
juries should  not  be  permitted  to  testify  as  to  the  number  of  his 
children  but  the  action  of  the  court  in  permitting  such  testimony 
held»  In  this  case,  not  ground  for  reversal. 

6.  E3RROB8 — what    cannot    be   alleged    upon   second   appeal.    Al- 
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leged  errors  which  existed  upon  a  first  appeal  cannot  be  urged  upon 
a  second  appeal  of  the  same  cause  where  upon  such  first  appeal 
such  errors  were  not  urged. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Rock  Island  County;  the  Hon.  William  H.  Gest, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1905. 
Affirmed.    Opinion  filed  March  10,  1906. 

Jackson^,  Hukst  &  Staffokd,  for  appellant. 

J.  T.  and  S.  E.  Kenworthy,  for  appellee. 

Me.  Justice  Fakmer  delivered  the  opinion  of  the  court. 

Appellee  sued  appellant  in  the  Circuit  Court  of  Rock 
Island  county  to  recover  damages  for  an  injury  sustained 
by  him,  as  he  alleges,  resulting  from  the  negligence  of  the 
servants  of  the  railroad  company.  The  case  has  been  tried 
in  the  Circuit  Court  three  times.  The  first  trial  resulted  in 
a  verdict  for  plaintiff  which  was  set  aside  on  the  defendant's 
motion.  On  the  second  trial  plaintiff  recovered  a  verdict 
for  $5000  upon  which  the  court  rendered  judgment.  Upon 
appeal  to  this  court  that  judgment  was  reversed  and  the  cause 
remanded.  C,  R.  I.  &  P.  Ry.  Co.  v.  Steckman,  95  111.  App., 
4.  A  statement  of  the  case,  the  location  and  physical  Con- 
ditions surrounding  the  place  of  the  injury,  in  most  respects 
substantially  like  that  shown  by  this  record,  will  be  found  in 
our  former  opinion  and  need  not  here  be  repeated. 

The  declaration  charged  that  the  whistle  on  defendant's 
engine  was  unnecessarily  sounded  in  a  reckless,  negligent, 
loud  and  unusual  manner  in  violation  of  an  ordinance  of 
the  city,  which  forbade  locomotive  whistles  from  being 
sounded  within  the  city,  ^^except  necessary  brake  signals, 
and  such  as  may  be  necessary  to  prevent  injury  to  persons  or 
property."  It  also  charged  that  the  cylinder  cocks  were 
negligently  and  recklessly  caused  to  be  opened  and  steam  al- 
lowed to  escape  therefrom  with  a  hissing  sound  in  violation 
of  an  ordinance  which  forbade  cylinder  cocks  from  being 
opened  to  allow  steam  "to  escape  therefrom  at  any  time  while 
running  upon  or  along  any  railroad  track  laid  in  any  streets 
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of  8aid  city,  or  when  the  engine  is  in  immediate  proximity 
to  any  street  or  railroad  crossing  in  said  city.  Provided, 
however,  that  when  such  engine  shall  be  standing  at  such 
point  in  said  city  and  for  three  revolutions  of  the  driving 
wheel  after  being  put  in  motion,  the  said  cocks  may  be 
opened  for  the  purpose  of  allowing  condensed  steam,  to*  es- 
cape." Some  of  the  counts  charge  that  the  whistle  was 
wantonly  and  maliciously  sounded  and  that  the  cylinder 
cocks  were  wantonly  and  maliciously  opened  to  allow  steam 
to  escape.  The  declaration  alleges  that  the  noises  of  the 
whistle  and  escaping  steam  frightened  appellee's  horses  caus- 
ing them  to  run  away  and  thereby  throw  him  from  his 
wagon  and  injure  him. 

It  is  first  contended  by  appellant  that  the  evidence  shows 
appellee's  injury  resulted  from  his  failure  to  exercise  due 
care  for  his  own  safety.  It  is  argued  that  his  position  on 
the  wagon  and  attempting  to  drive  his  team  while  in  that 
position,  parallel  to  a  railroad  track,  over  which  he  knew 
trains  were  almost  constantly  passing,  was  such  negligence 
as  to  preclude  a  recovery.  It  is  true  we  expressed  some  dis- 
satisfaction with  the  evidence  on  this  branch  of  the  case  when 
the  cause  was  before  us  at  a  former  term,  but  we  did  not 
hold  there  was  not  sufficient  evidence  on  this  subject  to  war- 
rant its  submission  to  the  jury  as  a  question  of  fact.  Ap- 
pellee was  driving  along  a  public  street  where  he  had  a  right 
to  travel.  True  he  was  sitting  on  a  box  as  high  as  the  top  of 
his  wagon  box,  w4th  his  feet  and  legs  hanging  down  in  front 
of  the  front  end  of  his  wagon  and  was  driving  on  the  side  of 
the  street  next  to  the  railroad  tracks.  Doubtless  the  wagon 
might  have  been  so  loaded  as  to  have  given  him  room  to  sit 
in  the  wagon  box,  but  we  think  it  cannot  be  said  as  a  matter 
of  law  under  the  evidence,  that  his  conduct  in  riding  as  he 
did  was  negligence.  Nor  can  it  be  said  as  a  matter  of  law 
that  his  position  on  the  wagon,  combined  with  the  fact  that 
he  was  driving  on  the  side  of  the  street  next  to  the  railroad 
tracks  was  negligence.  He  was  driving  on  the  proper  side 
of  the  street  for  persons  traveling  in  the  direction  he  was 
going,  and  while  the  highest  degree  of  care  might  have  re- 
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quired  him  to  occupy  a  different  position  on  his  wagon,  or  to 
have  driven  on  the  opposite  side  of  the  street,  or  to  have  got- 
ten off  the  wagon  on  the  ground  when  the  train  was  approach- 
ing, appellee  was  only  required  to  exercise  ordinary  care 
under  the  circumstances.  The  trial  court  properly  submitted 
to  the  jury  to  determine  whether  appellee  was  in  the  exercise 
of  due  care,  and  even  if  it  be  thought  the  evidence  upon  this 
question  is  close,  yet  after  three  juries  have  found  in  his 
favor,  we  do  not  think  we  would  be  justified  in  disturbing 
that  finding.  Appellant  contends  the  evidence  does  not  show 
that  the  whistle  was  negligently,  wantonly  and  maliciously 
sounded  as  charged  in  the  declaration.  Appellee  testified 
his  team  went  along  quietly  until  the  train  was  just  opposite 
him  when  steam  escaped  from  the  cylinder  cocks  with  a  loud 
hissing  noise  and  the  vapor  came  out  to  his  horses.  This  he 
says  frightened  them  and  caused  them  to  start  and  throw 
him  to  the  ground.  He  alighted  astride  one  of  the  tugs  and 
says  he  was  about  to  get  his  horses  under  control  when  the 
whistle  was  sounded  so  frightening  them  that  he  lost  control 
of  them  and  was  thereby  injured.  lie  does  not  claim  to 
know  how  many  blasts  of  the  whistle  were  given.  Andrew 
Greaser,  on  behalf  of  appellee,  testified  he  was  on  the  street 
near  where  the  accident  occurred  and  that  his  attention  was 
attracted  by  the  whistling  of  the  locomotive  and  the  opening 
of  the  cylinder  cocks.  He  had  previously  worked  for  ap- 
pellant a  number  of  years,  five  years  of  the  time  as  switch- 
man and  brakeman.  lie  says  when  he  heard  the  whistle 
and  saw  that  the  cylinder  cocks  were  open,  the  engine  was 
just  opposite  appellee's  team.  The  team  shied  toward  the 
south  and  jumped  and  appellee  fell  off  behind  the  horses, 
after  which  the  team  ran  off.  He  says  it  was  unusual  for 
engines  to  whistle  at  that  place,  that  two  long  and  two  short 
blasts  were  given,  which  is  known  among  railroad  men  as  a 
crossing  signal.  There  was  no  crossing  near  the  place  where 
the  whistle  was  sounded.  Something  over  600  feet  from  that 
place  the  street  on  which  appellee  was  traveling  crossed  un- 
der a  viaduct  to  the  north  side  of  the  railroad  tracks. 
Greaser  testifies  except  for  a  small  shanty  that  obstructed 
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twentj-five  or  thirty  feet  of  his  view,  he  could  see  the  rail- 
road track  ahead  of  the  engine  for  a  considerable  distance 
and  that  he  looked  to  see  if  anything  was  on  the  track  and 
saw  nothing.  It  is  claimed  the  evidence  shows  that  the 
team  was  in  the  habit  of  running  away  and  that  it  took  fright 
at  the  approach  of  the  train  and  not  at  the  escaping  steam 
or  sounding  of  the  whistle.  While  there  was  some  conflict 
in  the  testimony  as  to  the  character  of  the  team  for  gentle- 
ness, it  cannot  be  denied  that  there  was  a  considerable  amount 
of  evidence  that  the  team  had  been  accustomed  to  working 
around  railroad  tracks  and  was  not  afraid  of  trains.  The 
weight  of  the  evidence  shows  that  at  the  time  of  the  injury 
the  team  did  hot  take  fright  until  the  noises  were  made  by 
the  steam  and  whistle  just  opposite  the  team.  Appellee's 
evidence  makes  a  prima  facie  case  that  the  sounding  of  the 
whistle  was  not  a  brake  signal  and  was  not  necessary  to  pre- 
vent injury  to  persons  or  property  and  therefore  sustains  the 
charge  in  the  declaration  that  it  was  unnecessarily  and  negli- 
gently sounded.  The  proof  also  sustains  the  charge  that 
the  cylinder  cocks  w'ere  opened  and  steam  allowed  to  escape 
in  violation  of  the  ordinance. 

It  appears  appellant  was  not  notified  of  the  accident  un- 
til the  bringing  of  this  suit,  which  was  seven  months  after 
the  injury  and  its  servants  in  charge  of  the  engine  and  train 
were  unable  to  recall  the  circumstances  of  the  whistling  or 
escaping  of  steam.  While  this  is  unfortunate,  it  does  not 
change  the  rule  of  law  that  where  a  plaintiff  has  made  a 
prima  facie  case  entitling  him  to  a  recovery,  that  to  avoid 
the  recovery  the  defendant  must  overcome  plaintift*'s  case. 
There  being  according  to  the  evidence  no  apparent  necessity 
for  sounding  the  whistle  or  letting  steam  escape,  the  charge 
of  negligence  in  these  respects  is  sustained  by  the  proof.  It 
has  been  often  held  that  a  recovery  may  be  had  for  an  in- 
jury sustained  as  the  result  of  the  negligent  or  reckless  blow- 
ing of  the  whistle  or  letting  off  steam  from  a  locomotive 
by  servants  in  charge  of  it.  C,  B.  &  Q.  R.  E.  Co.  v.  Yorty, 
158  111.,  321.  Our  Supreme  Court  held  in  U.  S.  Brew.  Co. 
V.  Stoltenberg,  211  111.,  531,  that  the  violation  of  a  valid 
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ordinance  adopted  for  the  public  safety  constitutes  a  prima 
facie  case  of  negligence,  if  the  violation  caused  the  injury 
complained  of. 

On  the  last  trial  of  this  case  appellee  offered  and  the  court 
admitted  in  evidence  the  ordinance  we  have  above  referred 
to  and  quoted  in  part,  relating  to  the  opening  of  cylinder 
cocks  to  allow  steam  to  escape  from  a  locomotive.  Appel- 
lant makes  a  technical  argument  in  an  effort  to  show  that  the 
clause  in  said  ordinance  forbidding  the  allowing  of  steam  to 
escape  "when  the  engine  is  in  immediate  proximity  to  any 
street  or  railroad  crossing  in  said  city,"  means  that  steam 
shall  not  be  allowed  to  escape  in  immediate  proximity  to 
where  a  street  and  the  railroad  cross  each  other  and  has  nO' 
application  to  any  other  place.  Its  position  is  that  no  mat- 
ter how  near  the  railroad  track  runs  to  a  street,  provided  it 
does  not  cross  it,  the  ordinance  would  not  be  violated  by  open- 
ing the  cylinder  cocks  and  allowing  the  steam  to  escape.  We 
do  not  think  this  position  tenable,  either  from  the  language 
used  in  the  ordinance  or  the  evident  object  and  purpose 
sought  to  be  accomplished  by  its  passage.  We  must  assume 
that  the  ordinance  was  adopted  for  the  protection  and  safety 
of  persons  traveling  the  streets,  and  escaping  steam  would 
be  as  likely  to  frighten  teams  on  a  street  running  parallel 
with  and  in  close  proximity  to  a  railroad  track,  as  it  would 
teams  on  streets  crossing  the  railroad  track  at  right  angles. 
It  is  also  insisted  by  appellant  that  this  ordinance  is  void 
for  unreasonableness,  and  before  the  ordinance  was  admitted 
in  evidence  appellant  introduced  before  the  court  the  testi- 
mony of  two  engineers  to  show  the  circmnstances  under 
which  the  cylinder  cocks  were  required  to  be  opened  for  tlie 
escape  of  steam,  and  the  necessity  for  allowing  such  escape. 
We  think  the  reasonableness  of  this  ordinance  is  settled  by 
the  Supreme  Court  in  P.,  C,  C.  &  St.  L.  Ry.  Co.  v.  Robson, 
204  III,  254,  where  an  ordinance  substantially  like  the  one 
here  involved  was  sustained. 

Some  objections  are  made  to  the  rulings  of  the  court  in 
the  admission  and  rejection  of  testimony.  We  have  ex- 
amined the  questions  raised  by  these  assignments  of  errors 
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and  Are  of  opinion  there  is  nothiag  in  them  that  Mrould  jxistify 
us  in  reversing  this  judgment  for  anything  that  oc<5Virred  in 
that  respect.  Appellee  was  penpittfed  1»  answer  over  ap- 
pellant's objection  to  the  question  of  how  miich  of  a  family 
he  httd^  that  he  had  nine  children.  We  do  not  think  this 
was  material  and  the  court  should  have  sustained  the  objec- 
tion, but  it  does  not  appear  to  us  to  have  affected  the  result 
of  the  trial  or  to  have  prejudiced  appelllint  and  \vould  there- 
fore not  justify  a  reversal. 

It  is  also  urged  that  the  damages  are  excessive.  Tlie 
proof  shows  appellee  was  not  under  the  carfe  of  a  physician 
veiy  long,  although  it  clearly  establishes  that  he  was  seriously 
and  pwnfuUy  injured.  The  testimony  further  shoxv-s  that 
he  left  the  hospital  a  few  days  after  he  was  injured  and  has 
had  very  little  medical  care  or  attention  since.  Also  that 
he  has  performed  a  good  deal  of  labor  of  various  kinds. 
The  proof  further  tends  to  show  that  the  injury  to  one  of  his 
legs  is  permanent  and  while  he  was  engaged  a  good  deal  of  the 
time  in  the  performance  of  manual  labor  in  different  occupa- 
tions, his  injuries  have  affected  him  to  such  an  extent  as  to  in- 
terfere in  some  manner  with  his  capacity  for  such  labor  and 
not  only  reduce  his  capacity  for  work,  but  to  cause  hini  more 
or  less  difficulty  in  performing  his  daily  occupation.  There 
was  a  large  amount  of  evidence  introduced  upon  the  question 
of  his  physical  condition  since  the  injury,  which  was  not  al- 
together harmonious,  but  upon  a  careful  consideration  of  it, 
we  are  unable  to  say  that  the  damages  recovered  are  excessive. 
In  our  former  opinion  we  held  they  were,  but  the  amount  then 
was  $2,000  larger  than  it  is  now  and  there  is  proof  tending  to 
show  that  the  time  that  has  elapsed  since  the  fonner  trial 
has  not  shown  appellee's  condition  to  have  improved. 

The  court  gave  three  instructions  on  motion  of  appellee 
and  it  is  urged  two  of  them  are  erroneous  and  that  they 
should  not  have  been  given.  We  find  no  serious  objection 
to  them.  The  principal  complaint  is  as  to  the  first  instr\ic- 
tion  and  what  we  have  already  said  renders  unnecessary  a 
further  discussion  of  it.  Moreover  by  leave  of  this  court 
appellee  has  filed  in  this  case  the  abstract  and  brief  of  ap- 
20 
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pellant  in  the  former  appeal.  From  these  it  appears  that 
this  same  instruction  was  given  and  was  in  the  record  when 
the  case  was  in  this  court  by  appeal  of  the  same  party  at  a 
former  term  and  no  such  objection  as  is  now  made,  was 
made  to  it  then.  Under  these  circumstances  we  are  of  opin- 
ion appellant  cannot  now  be  heard  to  question  the  correct-, 
ness  of  the  instruction.  Our  understanding  of  the  law  is 
that  where  an  error  exists  in  a  record  before  an  appellate 
tribunal  and  such  error  is  not  complained  of  or  urged  as  a 
ground  for  reversal  and  the  case  is  reversed  for  other  reasons 
and  remanded  and  comes  back  again  on  another  appeal  by 
the  same  party,  such  party  cannot  then  avail  himself  of 
errors  committed  on  the  last  trial  which  existed  in  the  former 
record,  but  were  not  complained  of.  Dilworth  v.  Curts, 
139  111.,  508;  Manf.  Co.  v.  Iron  Fence  Co.,  119  111.,  30. 
Complaint  is  also  made  of  the  refusal  of  certain  instructions 
offered  by  appellant  and  refused  by  the  court.  What  we 
have  already  said,  we  think,  renders  unnecessary  any  discus- 
sion of  the  rulings  of  the  court  in  refusing  the  instructions 
complained  of.  We  see  no  error  in  the  court's  rulings  in 
that  regard.  We  believe  the  jury  was  fully  and  fairly  in- 
structed for  appellant.  Believing  there  is  no  reversible  error 
in  the  record  the  judgment  is  affirmed. 

Affirmed. 


Chicago,  Milwaukee  &  St.  Paul  Bailway  Company  et  aL 
T.  Eellie  B.  Carpenter. 

Gen.  Ko.  4,581. 

1.  Railroad  company — wlien  liable  to  landowner  for  damage  re- 
sulting from  construction  of  road.  It  is  the  duty  of  a  railroad 
company  in  constructing  its  road  across  watercourses  so  to  construct 
it  as  not  to  impair  their  usefulness  in  carrying  off  water  flowing 
through  them,  and  although  it  may  be  constructed  according  to 
approved  principles  of  engineering,  yet  if  injury  necessarily  results 
to  adjoining  landowners,  the  company  will  be  liable. 

Action  of  trespass  for  injury  to  real  property.  Appeal  from  the 
Circuit  Court  of  Carroll  County;  the  Hon.  Oscar  E.  Heard,  Judge, 
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presiding.    Heard  in  this  court  at  the  October  term,  1905.    Affirmed. 
Opinion  filed  March  10,  1906. 

Geokge  L.  Hoffman,  for  appellants. 

Ralph  E.  Eaton  and  C.  W.  Middlekauff,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

The  Ashdale  and  Thompson  Railroad  which  appears  to 
have  been  built  for  operation  by  the  C,  M.  &  St.  P.  Ry.  Co. 
at  the  place  involved  in  this  controversy,  runs  in  a  northerly 
and  southerly  direction,  parallel  with,  and  about  50  rods 
west  of  the  west  line  of  a  farm  of  45i/>  acres  owTied  by  ap- 
pellee. Just  next  appellee's  west  line  is  a  public  highway 
running  north  and  south,  parallel  with  the  line  of  appellee's 
farm.  Between  the  highway  and  the  railroad  the  land  is 
owned  by  Mr.  Melendy.  Appellee's  farm  is  rather  low,  flat 
land,  except  there  is  a  knoll  or  elevation  in  the  southwest 
part  of  it,  upon  which  the  residence  and  other  farm  build- 
ings stand.  Sand  Creek  rises  about  two  miles  east  of  ap- 
pellee's farm  and  flows  northwesterly  across  his  land  and 
empties  into  Johnson  Creek  west  of  the  railroad  and  drains 
about  seven  hundred  acres.  At  its  source  where  the  water 
comes  down  from  the  higher  land,  there  are  deep  gulches  or 
ditches  cut  in  the  sand  of  which  the  hills  are  composed,  the 
largest  one  of  these  gulches  being  100  feet  wide  at  the  top 
and  45  feet  deep.  The  channel  proper  of  the  creek  grew 
shallower  toward  the  east.  It  runs  through  a  basin  or  valley 
lower  than  the  surface  of  the  land  on  either  side  of  it,  vary- 
ing in  width  from  about  150  feet  at  the  east  line  of  appellee's 
land,  to  266  feet  wide  at  the  railroad  bridge.  Between  these 
points  the  width  is  not  uniform  but  is  irregular,  in  some 
places  being  500  feet  wide.  During  the  years  of  1902  and 
1903  the  Ashdale  and  Thompson  Railroad  was  built.  In 
building  the  railroad  across  Sand  Creek,  a  bridge  was  con- 
structed across  the  channel  leaving  an  opening  41  feet  wide 
at  the  bottom  and  58  feet  at  the  top  underneath  the  stringers. 
From  the  bottom  of  the  stringers  to  the  surface  below  was 
about  six  feet.     From  either  end  of  this  bridge  extending 


308  Appellate  Coubts  of  Illinois, 

Vol.125.]  C,  M.  ft  St  P.  Ry,  Co.  v.  Carpenter. 

across  the  basin  of  the  creek,  solid  embankments,  upon  which 
the  track  was  laid,  were  built  about  8  feet  high.  In  August, 
1904,  heavy  rains  in  that  vicinity  caused  large  quantities 
of  water  carrying  great  quantities  of  sand  to  come  down 
through  Sand  Creek  and  its  basin  and  overflow  portions  of 
appellee's  lands  and  deposit  thereon  sand  to  a  considerable 
depth.  Again  in  September  following,  after  another  heavy 
rain  the  water  overflowed  his  land  and  again  deposited  there- 
on great  quantities  of  sand.  The  proof  shows  there  were 
17  or  18  acres  of  appellee's  farm  thus  covered  with  sand  to 
an  average  depth  of  about  two  feet.  This  suit  was  brought 
to  recover  damages  from  appellants,  the  declaration  charg- 
ing them  with  obstructing  the  flow  of  the  water  by  building 
embankments  across  portions  of  the  valley  or  basin  of  Sand 
Creek  and  not  leaving  a  sufficient  passageway  to  carry  the 
water  off  as  it  naturally  flowed  there,  thereby  causing  it  to 
spread  over  appellee's  land  and  deposit  sand  thereon. 

Appellant's  brief  and  argument  is  devoted  mainly  to  two 
propositions :  first,  that  their  embankment  and  structure  did 
not  obstruct  the  flow  of  the  water  and  therefore  did  not  cause 
or  contribute  to  appellee's  injury ;  and  second,  that  the  rains 
that  caused  the  damage  were  very  heavy  and  unusual  and 
the  flow  and  deposit  of  sand  extraordinary  and  unprece- 
dented. It  cannot  be  denied  that  appellee's  evidence  abun- 
dantly showed  that  prior  to  the  building  of  the  railroad,  al- 
though after  every  heavy  rain  Sand  Creek  carried  large 
quantities  of  water  heavily  charged  with  sand  through  his 
land  to  Johnson  Creek,  no  sand  to  any  appreciable  extent 
was  deposited  by  it,  and  none  on  the  surface  of  his  land. 
The  fall  of  Sand  Creek  from  the  east  line  of  appellee's  farm 
to  the  railroad,  a  distance  of  about  127  rods,  is,  according 
to  appellant's  statement  of  the  e\ddence,  about  17  feet.  In 
times  of  heavy  rains  the  water  would  overflow  the  banks  of 
the  Creek  and  fill  the  basin  or  valley  on  either  side  to  the 
higher  land,  but  with  such  a  fall  it  is  apparent  the  flow  was 
very  rapid  and  this  is  supported  by  the  testimony  of  the 
witnesses  who  were  familiar  with  the  stream.  Appellee's 
evidence  also  abundantly  tended  to  show  that  after  the  rail- 
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road  was  built  sand  began  to  deposit  against  the  embankment 
and  with  succeeding  freshets  to  extend  further  east  toward 
appellee's  premises,  and  in  a  lar^e  measure  filled  up  the  chan- 
nel of  the  creek  neaF  the  railroad  bridge  before  the  rains  of 
August  and  September,  1904. 

Upon  this  question  there  was  a  conflict  in  the  evidence 
but  the  jury  was  warranted  in  finding  the  weight  of  it  to  be 
with  appellee.  The  water  from  the  freshet  of  August,  1904, 
flowed  down  against  the  railroad  embankment  depositing 
large  quantities  of  sand  in  the  channel  of  the  creek  and  the 
valley  on  each  side  and  then  spread  over  appellee's  land. 
A  short  distance  northeast  of  his  house  a  ravine  called  Spring 
Branch  emptied  into  Sand  Creek  and  from  about  the  junc- 
tion of  these  two  streams  the  water  left  the  Sand  Creek 
Valley  and  flowed  south  and  then  west  on  the  south  side  of 
appellee's  house  to  the  railroad.  In  doing  this  it  passed 
through  his  bam  and  other  out  buildings  depositing  large 
quantities  of  sand  on  the  surface  of  all  the  land  it  flowed 
over.  According  to  the  testimony  this  had  never  occurred 
before  the  railroad  was  built.  The  testimony  of  witnesses 
w^ho  saw  the  water  come  down  against  the  railroad  embank- 
ment is  that  when  it  did  so,  a  kind  of  billow  rolled  back  east 
and  then  left  the  basin  east  of  appellee's  residence,  overspread 
his  land,  and  ran  south  and  west  toward  the  railroad.  The 
water  from  the  storm  of  September  overflowed  the  same  land 
and  ran  off  in  the  same  direction. 

There  was  a  bridge  across  the  channel  of  Sand  Creek  in 
the  public  highway  running  north  and  south  along  the  west 
side  of  appellee's  land.  This  bridge  was  something  like  two 
and  a  half  feet  lower  than  the  top  of  the  rail  at  the  railroad 
bridge.  The  August  freshet  deposited  sand  under  this  bridge 
so  as  practically  to  fill  the  channel  up  to  the  stringers.  After 
the  August  flood  the  highway  bridge  was  raised  about  two 
feet,  but  the  September  flood  again  filled  the  space  under- 
neath it  with  sand.  These  floods  filled  the  opening  under- 
neath the  railroad  bridge  with  sand  to  within  about  two  and 
one  half  feet  of  the  stringers  and  it  is  argued  from  these 
circumstances  that  it  is  impossible  the  obstruction  was  caused 
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by  the  railroafl  embankment,  but  must  have  resulted  from 
the  highway  bridge  if  the  overflow  and  damage  were  caused 
by  an  obstruction*  The  evidence  shows  that  the  highway 
bridge  was  38  feet  long  and  spanned  the  channel  of  the 
creek  at  a  place  where  it  ran  next  to  the  south  side  of  the 
basin  and  was  reached  by  a  short  approach  from  the  north. 
The  flow  of  water  from  the  approach  to  the  north  side  of 
basin  was  unobstructed.  The  evidence  also  is  that  prior 
to  the  building  of  the  railroad  there  was  no  deposit  of  sand 
or  filling  up  of  the  channel  at  this  bridge.  That  the  rail- 
road embankment  did  obstruct  to  some  extent  the  flow  of 
water  we  think  is  clear.  Prior  to  the  building  of  the  rail- 
road, when  the  water  overflowed  the  banks  of  the  creek  as 
the  proofs  show  it  did  at  every  heavy  rain,  it  had  a  basin 
266  feet  wide  at  the  place  of  the  location  of  the  railroad 
to  flow  through.  This  was  reduced  by  the  railroad  em- 
bankment to  an  opening  41  feet  wide  at  the  bottom,  and 
68  feet  at  the  top.  When  this  rapidly  flowing  body  of  water, 
the  entire  width  of  the  basin,  came  down  and  struck  the 
embankment,  all  the  water  on  each  side  of  the  bridge  must 
necessarily  be  to  some  extent  retarded  until  it  could  flow- 
to  and  pass  through  under  the  bridge.  Appellants  also  con- 
structed ditches  north  and  south  from  the  bridge  on  the  east 
side  of  the  railroad  to  bring  water  from  .these  directions  to 
pass  under  the  bridge,  and  we  think  it  not  an  unwarranted 
conclusion  from  all  the  evidence  that  the  railroad  embank- 
ment obstructed  the  flow  of  the  water  and  caused  the  de- 
posit of  sand  complained  of. 

The  weight  of  the  proof  is  that  the  rains  that  caused  the 
floods  were  not  unusually  heavy  nor  greater  in  quantity 
than  had  fallen  on  former  occasions.  Nor  do  we  think  the 
fact  that  sand  was  deposited  east,  entirely  across  appellee's 
farm,  and  in  large  quantities  west. of  the  railroad  bridge, 
is  conclusive  that  the  amount  brought  down  by  the  waters 
on  the  occasions  of  these  two  floods  was  extraordinary  and 
unprecedented.  The  evidence  shows  the  water  was  always 
heavily  charged  with  sand  in  time  of  floods,  and  it  is  not 
unreasonable  to  conclude  that  prior  to  the  building  of  the 
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railroad  its  rapid  current  and  unobstructed  flow  enabled  it 
to  carry  the  sand  off.  We  are  of  the  opinion  also  the  de- 
posit of  sand  west  of  the  railroad  in  the  manner  shown  by 
the  evidence  is  not  unrea3onably  attributable  to  the  slacken- 
ing of  the  current  by  the  obstruction. 

A  number  of  civil  engineers  testified  on  behalf  of  ap- 
pellants that  according  to  the  principles  and  formulas  of 
good  engineering  in  such  cases,  the  opening  under  the  bridge 
had  twice  the  capacity  required  to  carry  all  the  water  dis- 
charged through  it  from  Sand  Creek,  but  this  could  not 
control  against  the  testimony  of  witnesses  who  testified  to 
their  personal'  knowledge  and  observation  of  the  fact  that 
it  was  not  sufficient.  At  least  the  correctness  of  the  theories 
of  appellants'  witnesses  and  the  matters  testified  to  as  facts 
by  appellee's,  was  a  proper  matter  to  be  determined  by  the 
jury  and  its  finding  being  against  appellants  upon  this  propo- 
sition, we  would  not  be  warranted  in  disturbing  it.  Es- 
pecially is  this  true  in  view  of  the  fact  that  by  agreement 
of  the  parties  the  jury  in  charge  of  an  officer  of  the  court 
went  upon  and  viewed  the  premises,  and  at  appellants'  re- 
quest was  instructed  ""that  such  view  was  a  part  of  the  evi- 
dence in  the  case.  It  is  the  duty  of  a  railroad  company 
in  constructing  its  road  across  watercourses  so  to  construct 
.it  as  not  to  impair  their  usefulness  in  carrying  off  water 
flowing  through  them,  and  although  it  may  be  constructed 
according  to  approved  principles  of  engineering,  yet  if  in- 
jury necessarily  results  to  adjoining  landowners,  the  com- 
pany will  be  liable.  C.  &  M.  Ry.  Co.  v.  Thillman,  143 
111.,  127;  T.,  W.  &  W.  Ry.  Co.  v.  Morrison,  71  111.,  616; 
C,  R.  I.  &  P.  R  R.  Co.  V.  Moffit,  75  111.,  524;  O.  &  M. 
Ry.  Co.  v:  Wachter,  123  111.,  440. 

We  have  examined  the  complaint  made  as  to  certain 
questions  asked  on  behalf  of  appellee  and  allowed  by  the 
court  to  be  answered  concerning  the  damage  to  appellee's 
land.  It  is  conceded  by  appellants  that  the  measure  of 
damages,  if  any  could  be  recovered,  was  the  difference  be- 
tween the  value  of  the  land  before  the  railroad  w-as  con- 
structed and  its  value  after  the  construction   of  the  rail- 
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road.  This  was  the  i?tile  adopted  by  the  court  a»d  tliere  was 
nothiag  in  the  quefttion^  complaiwed  of.  that  could  possibly 
have  led  the  jury  to  misuuderstand  the  ruie^  or  tbiiik  tbey 
would  be  authorized  to  award  appellee  any  damages  otlier 
than  such  as  was  caused  by  the  obstructions  eoiaplained  of. 
Moreover^  it  is  not  clain^ed  the  damages  are  excessive  accord- 
ing to  the  proper  rule  for  assessijog  them,  if  appellee  was 
entitled  to  recoTcr, 

Some  objec*i(m  ia^  made  to  the  njKog  of  the  eourl  in  giv- 
ing instructions  on  behalf  of  appellee*  The  most  serious 
complaint  under  this  assignment  is  that  certain  of  appellee's 
instructions  did  not  take  into  account  one  t>f  appellants* 
theories  of  defense.  We  see  no  serious  objection  to  the 
instructions  complained  of,  but  conqediug  that  some  of  thena 
did^  omit  a  theory  of  the  defense,  the  court  instructed  the 
jury  to  consider  the  instructions  as  one  connected  body  and 
series,  applicable  to  the  facts  as  a  whole  ajad  not  detaehad 
or  separated,  and  at  appellants'  request  covered  and  re- 
peated in  numerous  instructions  and  very  forcible  language 
every  conceivable  defense  they  were  entitled  to  have  the 
jury  instructed  upon. 

Believing  suibstantial  jiistico  bas  been  doM  in  this  ease 
and  that  there  are  no  errors  in  the  re^^d  tl>at  would  justify 
a  reversal,  the  judgment  is  aflBrmed. 


Swnh  3.  Ames  t«  Jessie  B.  Tliren. 

1.  FiUVD>  AiiD  D9€i:rr*-x4(?fca^  essential  io  maiijUenanoe  of  «ftion 
for.  In  order  to  sustain  ax^  actiom  for  fraud  a^4  4^ceit,  it  must 
be  shown  that  the  representations  made  were  false  and  were  known 
to  be  false  by  the  party  making  them  or  that  they  were  representa- 
tions of  facts  which  the  party  claimed  to  kmow  tlM  tntlb  about 
wbteii  in  jiact  he  had  no  knowied£pe  whatever  upcm  tj^e  subj^t 

2.  TiTTji-^-posssssion  evidence  of.  Possession  and  claim  of 
ownership  ol  land  is  yrima  facie  evidence  of  title. 

3.  Husband — when  competent  as  witness  for  wife.  A  husband 
is  a  competent  witness  for  his  wffe  in  an  action  which  concerns 
her  separate  property. 
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Ames  V.  Thren. 

Action  for  fraud  and  deceit.  Appeal  from  the  Circuit  Court  of 
Winnebago  County;  the  Hon.  Arthub  H.  Frost,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1905.  Reversed  and  re- 
manded.   Opinion  filed  March  10,  1»06. 

James  R.  Jawifray  and  Wiixiam  L  Pierce,  for  appel- 
lant. 

H.  S,  HicKSj,  for  appellee. 

Mr.  Justice  Fabmeb  delivered  the  opiuiou  of  the  court. 

On  the  8th  of  January,  1903,  appellant  sold  to  appellee 
and  conveyed  by  warranty  deed  of  that  date,  for  the  ex- 
pressed consideration  of  $5,000,  lot  13  in  block  37,  Gregory's 
Addition  to  the  city  of  Koekford*  This  lot  lies  immediately 
west  of  lot  14,  which  is  in  the  southeast  corner  of  the  block. 
Eighth  street  runs  north  and  south  along  the  east  aide  of 
lot  14  and  Sixth  avenue  runs  east  and  west  on  the  south 
side  of  both  lots  13  and  14^  Both  lots  were  occupied  by 
residence  buildings*  At  the  time  of  the  transfer  of  the 
property  to  appellee  there  was  a  fence  between  the  houses 
located  on  lots  13  and  14.  This  fence  was  about  three  feet 
east  of  the  east  wall  of  the  building  on  lot  13,.  which  was  a 
brick  building.  Appellee  claims  appellant  represented  to 
her  before  she  purchased  the  property  that  the  fence  was 
on  the  liBC  between  the  two  lots  and  she  claims  to  haye  disr 
covered  after  paying  foic  and  taking  possession  of  the  prop- 
erty, that  the  line  was  in  the  neighborhood  of  three  feet 
wes^  of  the  fence  and  that  the  eaves  of  the  building  on  her 
lot  and  the  window  copings  projected  over  upon  the  lot  just 
east  of  hers,  wliich  is  owned  and  occupied  by  a  family  by 
the  aame  of  Ekeberg.  Appellee  brought  this  suit,  which 
is  an  action  on  the  case  for  fraud  and  deceit  to  recover 
damages.  The  declaration  charges  that  appellant  knew 
Avhere  the  correct  line  was  betvs^en  lots  13  and  14,  but  for 
the  purpose  of  deceiving  and  injuring  appellee,  fraudulently, 
falsely  and  knowingly,  represented  to  her  that  the  fence  on 
the  east  side  of  the  building  was  on  the  line  between  lots 
13  and  14,  and  that  the  building  was  wholly  on  lot  13  and 
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three  feet  west  of  the  east  boundary  line  of  said  lot,  that 
appellee  had  no  knowledge  of  the  location  of  the  line  and 
relied  upon  the  representations,  honesty  and  good  faith 
of  appellant,  and  was  therefore  induced  to  purchase  the 
property  and  pay  for  the  same  the  sum  of  $5,000. 

The  fence  between  the  two  lots  was  built  in  1888.  The 
Ekebergs  built  half  of  it  and  Mr.  Koose,  who  then  owned 
lot  13,  built  the  other  half.  That  portion  built  by  the  Eke- 
bergs was  next  to  Sixth  avenue,  which  passed  in  front  of 
the  lot,  and  that  built  by  Mr,  Roose  was  in  the  rear.  Years 
before  that  time  there  had  been  a  fence  entirely  around 
lot  14  and  Mrs.  Ekeberg  testifies  the  lot  was  so  surrounded 
by  a  fence  when  she  went  upon  it  to  live  in  1883.  It  does 
not  appear  that  prior  to  the  building  of  the  fence  between 
lots  13  and  14  a  survey  was  made  to  determine  the  true 
location  of  the  line.  Mr.  Koose  testified  there  was  a  cedar 
post  on  the  south  line  of  the  lots  the  proper  distance  west 
of  the  fence  on  the  east  side  of  lot  14  to  give  the  lot  the 
proper  width  and  the  fence  between  his  property  and  the 
Ekebergs  was  built  on  a  line  from  this  post.  Some  time  in 
1901  Hand,  assistant  city  engineer  of  the  city  of  Rockford, 
made  a  survey  or  measurement  in  the  part  of  the  city  "V^here 
the  property  in  controversy  is  located,  and  claims  to  have 
located  the  line  between  lots  13  and  14  between  two  and 
tliree  feet  west  of  the  fence.  He  drove  an  iron  pin  at  the 
place  he  located  as  the  line.  That  this  action  of  the  assist- 
ant engineer  had  been  taken  and  that  there  was  some  dis- 
cussion as  to  where  the  line  was,  was  known  to  appellant 
before  and  at  the  time  she  sold  the  property  to  appellee. 
She  had  talked  to  some  parties  about  it  and  made  some 
inquiry  as  to  whether  there  would  be  any  trouble  about 
it.  This  she  did  not  disclose  to  appellee,  and  while  she 
testifies  she  did  not  represent  to  appellee  that  the  fence  was 
on  the  line,  she  does  not  claim  to  have  said  anything  to  her 
about  there  being  any  controversy  or  misunderstanding  as  to 
where  the  line  was.  In  this  respect  her  conduct  was  not 
characterized  by  that  frankness  and  sincerity  that  is  to  be 
expected  of  all  persons  acting  honestly  and  in  good  faith. 
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Tliere  have  been  three  trials  of  this  case,  the  first  one  re- 
sulting in  a  verdict  for  plaintiff  which  on  motion  of  de- 
fendant was  set  aside,  the  second  one  resulting  in  a  verdict 
for  defendant,  which  on  motion  of  plaintiff  was  set  aside, 
and  the  last  one  resulting  in  a  verdict  and  judgment  for 
plaintiff  below,  appellee  here,  for  $950  from  which  this 
appeal  is  prosecuted.  Appellant  at  the  time  she  sold  the 
property  to  appellee  was,  and  during  all  the  time  she  owned 
it,  had  been  in  possession  of  all  the  land  west  of  the  fence 
which  separated  her  premises  from  the  Ekeberg's,  and  so 
had  her  predecessors  in  title  since  the  fence  was  built.  Upon 
making  the  purchase  appellee  went  into  possession  and  has 
been  in  possession  of  the  premises  to  the  same  extent  up  to 
the  time  of  the  last  trial  of  this  cause.  There  has  been 
no  physical  interference  with  her  possession  nor  any  pro- 
<?eeding  instituted  to  dispossess  her  of  any  part  of  the  prem- 
ises on  the  west  side  of  the  fence  and  it  cannot  be  known 
from  this  record  whether  there  ever  will  be.  Under  such 
■circumstances  we  are  of  opinion  that  to  justify  a  recovery 
the  evidence  as  to  the  correctness  of  the  location  of  the  line 
by  Hand  should  be  clearer  than  we  find  it  to  be  from  the 
testimony  in  this  record.  Gregory's  addition  is  in  the  north- 
■east  comer  of  section  26,  and  lies  on  the  west  side  of  the 
section  line.  There  appears  to  be  an  addition  to  the  city 
lying  just  east,  called  Porter's  addition.  The  plat  intro- 
duced in  evidence  of  Gregory's  addition  does  not  appear  to 
have  been  drawn  to  any  scale  and  cannot  therefore  be  relied 
npon  in  determining  distances  such  as  widths  of  streets, 
lots,  etc.  Hand,  the  assistant  city  engineer,  is  the  only  wit- 
ness who  testified  to  the  location  of  the  line  being  where 
he  placed  the  iron  pin  west  of  the  fence  and  his  testimony 
is  based  upon  a  survey  that  we  do  not  think  would  justify 
us  in  sustaining  this  verdict  and  judgment.  He  does  not 
<?laim  to  have  started  in  making  the  survey  from  any  govern- 
ment or  other  known  and  established  monument.  He  as- 
sumed that  the  section  line  running  south  from  the  north- 
east comer  of  section  26  was  in  the  middle  of  Ninth  street, 
and  that  Ninth  street  was  100  links  wide.     But  this  is  not 
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shown  by  the  plat.  It  may  be  if  this  assumption  is  correct 
that  the  line  is  located  where  Hand  claims  it  is,  and  it  may 
be  also  that  his  assumption  with  reference  to  the  location 
of  the  section  line  and  the  width  of  Ninth  street  is  correct, 
but  surveys  which  determine  the  rights  of  parties  to  prop- 
erty should  be  based  on  something  more  certain  than  as- 
sumptions.  Hand  also  found  an  iron  pin  or  pins  some  dis- 
tance from  the  lot  in  controversy  and  assumed  they  were 
correctly  placed  to  locate  boundaries  and  from,  which  sur^ 
veys  might  be  accurately  made.  He  testifies  he  knows  some 
of  these  monuments  have  been  replaced  and  have  been  recog- 
nized by  county  surveyors,  but  he  also  says  he  has  no  means- 
of  knowing  whether  an  iron  stake  or  pin  he  located  was  in 
the  same  place  that  the  original  was.  He  testifies  also  that 
an  iron  stake  at  the  southeast  comer  of  block  37  was  placed 
there  at  the  instance  of  the  city  engineer,  but  that  tliere^ 
is  no  record  of  it  and  whether  it  was  done  after  a  survey 
was  made  and  in  accordance  with  a  line  run  from  estab- 
lished monuments  does  not  appear.  The  county  surveyor  of 
Winnebago  county  testified  to  making  a  survey  in  which 
he  located  the  line  between  lots  13  and  14  about  sixteen 
inches  east  of  the  line  located  by  Hand.  In  making  his- 
survey  he  attempted  to  find  government  monuments  either 
at  the  section  comer  or  half  section  comer  of  section  26, 
but  says  he  was  unable  to  find  the  monuments*  It  appears 
from  the  testimony  that  Hand  was  governed  largely  in  hia 
survey  by  the  plat  introduced  in  evidence,  which  as  we  have 
said  was  not  drawn  to  a  scale  and  does  not  show  distances 
correctly  between  lines.  Upon  a  similar  question  our  Su- 
preme Court  said  in  Village  of  Winnetka  v.  Prouty,  107 
111.,  218: 

"An  instrument  of  conveyance  ought,  upon  its  face,  to 
show  at  least  enough  to  enable  a  competent  surveyor  to 
find  with  absolute  certainty,  that  which  is  assumed  to  be 
conveyed.  But  how  can  a  surveyor  tell  where  the  limits 
of  streets  are  unless  he  knows  their  width,  or  has  before 
him  data  from  which  he  can  ascertain  it  ?  It  is  not  shown 
by  anything  upon  or  connected  with  this  plat,  that  we  have 
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been  able  to  discover,  what  is  the  width  of  any  of  the 
streets  proposed  to  be  laid  out,  much  less  whether  it  is 
intended  all  the  streets  shall  be  of  the  same  width,  or  what 
width  was  proposed  to  be  given  to  the  particular  street  in 
controversy.  Some  general  inference,  it  is  possible,  might 
be  drawn  from  the  width  of  streets  in  general,  or  from  the 
width  of  other,  streets  known  and  established  in  the  village, 
but  this  is  manifestly  not  suflScient  The  width  of  the 
streets  of  all  viUages,  towns  or  cities  is  not  necessarily  the 
same;  nor  are  all  of  the  streets, in  the  same  village,  town 
or  city  necessarily  of  the  same  width." 

It  is  also  to  be  borne  in  mind  that  appellant  was  not 
a  party  to,  nor  so  far  as  appears  from  the  evidence,  had 
she  any  knowledge  of  the  survey  made  by  Hand  until  after 
it  was  made.  She  testified  she  believed  the  fence  to  be 
on  the  line  at  the  time  she  sold  the  property  to  appellee, 
and  while  she  denies  so'  representing  it  to  her,  she  says  if 
the  question  had  been  asked  her  she  would  have  told  her 
the  fence  was  on  the  line  because  she  believed  it  to  be  so. 
Her  possession  and  claim  of  ownership  was  prima  facie  evi- 
dence of  title.  Anderson  v.  McCormick,  129  111.,  308.  We 
have  held  in  Smith  v.  Hoffman,  122  App.,  108,  and  Love 
V.  McElroy,  118  App.,  412,  that  in  order  to  sustain  an 
action  for  fraud  and  deceit  it  must  be  shown  that  the  repre- 
sentations made  were  false  and  were  known  to  be  false  by 
the  party  making  them,  or  that  they  were  representations 
of  facts  which  the  party  claimed  to  know  the  truth  about 
when  in  fact  he  had  no  knowledge  whatever  about  the  sub- 
ject 

On  the  trial  a  witness  testified  that  he  had  occupied  lot 
13  prior  to  its  sale  to  appellee  as  the  tenant  of  appellant 
and  that  while  he  so  occupied  it  appellant  and  her  husband 
came  to  look  at  the  property  one  day,  and  that  appellant 
said  she  wanted  the  fence  on  the  west  side  of  the  lot  torn 
dowTi  so  that  she  could  get  the  land  on  that  side  that  be- 
longed to  her,  and  spoke  of  the  pins  that  had  been  set  by 
Hand.  Appellant  denied  this  conversation  and  offered  her 
husband  as  a  witness  to  testify  as  to  what  was  said  between 
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her  and  the  tenant  at  the  time  mentioned  by  him.  Appellee 
objected  to  his  competency  on  the  ground  that  he  was  the 
husband  of  appellant.  The  objection  was  sustained  and 
the  witness  was  not  allowed  to  testify.  In  this  the  court 
erred.  The  litigation  concerned  the  separate  property  of 
the  wife,  and  she  would,  if  unmarried,  have  been  the  de- 
fendant in  the  case.  In  such  cases  section  5  of  the  chap- 
ter on  Evidence  and  Depositions  makes  the  husband  a  com- 
petent witness.  See  also  McNail  v.  Zeigler,  68  111.,  224; 
Obermann  Brewing  Co.  v.  Ohlerking,  33  111.  App.,  356.  All 
we  need  say  with  reference  to  the  instructions  complained 
of,  is  that  the  law  requires  appellee  to  prove  the  line  to  be 
in  a  different  place  from  that  represented  to  her  by  appel- 
lant and  that  with  knowledge  of  this  fact  appellant  falsely 
and  fraudulently  and  knowingly  deceived  her  as  to  the  loca- 
tion of  the  line,  and  the  jury  should  be  so  instructed.  For 
the  errors  indicated  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Chicago  &  Joliet  Electric  Railway  Company  y.  Michael 
H.  Freeman,  Administrator. 

Gen.  No.  4,613. 

1.  Fkxders — ordinance  requiring,  upon  traction  cars,  sustained. 
An  ordinance  requiring  fenders  upon  traction  cars  is  reasonable 
and  vaUd  but  a  provision  therein  with  respect  to  the  position  and 
height  of  such  fenders,  if  Impracticable,  is  void. 

2.  Okdinance — invalid  provision  of,  does  not  void.  An  ordi- 
nance may  be  sustained  in  part  and  held  invalid  in  part. 

3.  CoNTBiBUTOBY  NEGLIGENCE — minor  cannot  he  guilty  of.  A  child 
of  between  the  age  of  five  and  six  years  cannot  be  guilty  of  con- 
tributory negligence. 

4.  SuppREME  CouBT — d€Cisions  of,  binding  upon  Appellate  Court. 
The  decisions  of  the  Supreme  Court  of  this  State  are  conclusively 
binding  upon  the  several  Appellate  Courts  thereof. 

,5.    Negligence — when  violation  of  ordinance  prima  facie  evidence 
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of.    A  violation  of  an  ordinance  adopted  for  the  safety  of  the  public 
is  prima  facie  evidence  of  negligence. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act. 
Appeal  from  the*  Circuit  Court  of  Will  County;  the  Hon.  Dohbance 
DiBELL,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1905.    Affirmed.    Opinion  filed  March  10,  1906. 

E.  ILeers,  for  appellant;  E.  C.  Hall,  of  counsel. 
Bare,  Babe  &  Barb,  for  appellee. 

Mr.  JusTiciE  Farmer  delivered  the  opinion  of  the  court. 

At  about  7  o'clock  in  the  evening  of  the  7th  day  of  May, 
1903,  Anna  Freeman,  a  child  not  yet  six  years  of  age,  was 
run  over  and  killed  on  South  Chicago  street,  in  the  city  of 
Joliet,  by  one  of  appellant's  cars  operated  by  electric  power, 
while  in  charge  of  its  servants.  This  suit  was  brought  by 
the  administrator  of  the  deceased  to  recover  damages  on 
the  ground  that  the  death  was  caused  by  the  negligence  of 
appellant's  servants.  Appellee  recovered  a  verdict  and  judg- 
ment for  $1,800  from  which  this  appeal  is  prosecuted.  The 
first  count  of  the  declaration  charges  defendant  generally 
with  negligence  in  driving  and  managing  its  car  and  by 
reason  thereof  causing  the  death  of  plaintiff's  intestate. 
The  second  charges  that  defendant  was  required  by  the  ordi- 
nances of  the  city  of  Joliet  to  provide  its  cars  wuth  fenders 
and  after  setting  out  the  ordinance,  alleges  that  the  car 
which  caused  the  injury  was  not  equipped  with  any  fender 
whatever.  It  was  contended  on  the  trial  and  is  urged  here 
by  appellant  that  the  ordinance  relating  to  fenders  is  entirely 
void  as  being  impracticable  and  unreasonable.  The  ordi- 
nance is  as  follows : 

"There  shall  be  placed  and  maintained  on  every  car  used 
on  every  street  railroad,  a  fender,  which  shall  be  placed  not 
more  than  two  inches  from  the  ground  or  surface  of  the 
street,  and  shall  entirely  surround  the  nmning  gear  of  the 
car;  such  fenders  shall  be  pointed  at  each  end  of  the  car; 
shall  extend  as  far  out  as  the  end  of  the  platform,  and  shall 
be  so  constructed  and  placed  as  to  afford  the  best  possible 
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protection  to  persons  with  whom  such  cars  might  come  in 
contact." 

After  hearing  the  evidence  offered  by  appellant  to  show 
the  unreasonableness  of  the  ordinance,  the  trial  court  held 
that  the  ordinance  was  valid  except  as  to  the  provision  re- 
quiring fenders  to  be  placed  not  more  than  two  inches  from 
the  ground  or  surface  of  the  street.  That  provision  the 
court  held  unreasonable  but  otherwise  sustained  the  ordi- 
nance and  allowed  it  to  be  read  to  the  jury.  We  are  of 
opinion  the  ruling  of  the  court  upon  this  subject  was  cor- 
rect and  that  while  the  provision  with  reference  to  the  height 
of  the  fender  above  the  surface  is  void  as  being  imprac- 
ticable and  unreasonable,  yet  the  other  parts  of  the  ordinance 
requiring  appellant  to  provide  its  cars  with  fenders  is  not 
void  and  it  was  the  duty  of  appellant  under  said  ordinance 
to  provide  its  cars  with  fenders,  so  placed  as  to  provide  all 
reasonable  protection  to  persons  traveling  on  the  streets,  and 
at  the  same  time  not  materially  interfere  with  the  practi- 
cal operation  of  cars.  The  object  of  the  ordinance  was 
to  require  fenders  to  be  used  for  the  protection  of  the  public 
and  if  the  provision  relating  to  the  height  the  fenders  were 
to  be  placed  above  the  surface  was  unreasonable  in  that  it 
could  not  be  carried  out  without  materially  interfering  with 
the  operation  of  cars,  still  it  was  practicable  for  appellant 
to  equip  its  cars  with  fenders  practicable  for  use  by  it, 
and  at  the  same  time  provide  a  measure  of  protection  to 
the  public;  and  we  are  of  opinion  that  notwithstanding  the 
provision  with  reference  to  the  height  of  the  fenders  may 
be  considered  unreasonable,  it  does  not  invalidate  the  whole 
ordinance,  and  that  under  said  ordinance  it  was  the  duty 
of  appellant  to  place  fenders  on  its  cars.  That  an  ordi- 
nance may  be  void  in  part  and  valid  in  part  is  sustained 
by  City  of  Quincy  v.  Bull,  106  III,  337;  Harbaugh  v.  City 
of  Monmouth,  74  111.,  367;  Kettering  v.  City  of  Jackson- 
ville, 50  111.,  39 ;  Imes  v.  C,  B.  &  Q.  IL  R.  Co.,  105  111. 
App.,  37,  and  Brooklyn  v.  Xassau  Electric  Ry.  Op.,  56  N. 
Y.  Supp.,  605.     This  latter  case  we  think  is  very  much  in 
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point.  An  ordinance  of  the  city  of  Brooklyn  required  the 
city  railway  companies  within  sixty  days  after  its  approval 
to  equip  every  car  with  a  fender  attached  .to  the  front  plat- 
form/ "not  more  than  three  inches  from  the  tracks  and  to 
be  made  and  modelled  in  such  manner  that  it  will  be  im- 
possible for  any  person  or  persons  to  pass  under  the  fenders 
or  the  platform  of  said  car  or. cars,  and  come  in  contact  with 
the  wheels  of  said  car."  The  ordinance  provided  a  penalty 
of  $25  for  the  wilful  or  negligent  failure  to  comply  with 
it.  Suit  was  brought  to  recover  the  penalty  and  it  was  held 
that  the  portion  of  the  ordinance  requiring  fenders  to  be 
not  more  than  three  inches  from  the  tracks  was  unreasonable 
and  void,  but  that  the  other  portions  of  the  ordinance  were 
valid.  While  the  declaration  here  sets  out  the  ordinance 
and  charges  its  violation  by  appellant,  the  gravamen  of  the 
charge  is  not  that  it  failed  to  place  fenders  on  its  cars  not 
more  than  two  inches  above  the  surface,  but  that  it  failed 
and  refused  to  place  any  fenders  whatever  on  the  car  that 
caused  the  injury. 

A  good  portion  of  appellant's  brief  and  argument  is  de- 
voted to  the  rule  announced  in  the  first  instruction  given 
for  appellee.  That  instruction  told  the  jury  that  if  they 
believed  from  the  evidence  Anna  Freeman  was  at  the  time 
of  the  accident  a  child  between  five  and  six  years  of  age, 
she  could  not  be  guilty  of  or  charged  with  negligence.  It 
is  admitted  this  instruction  states  the  law  as  annoimced  in 
Chicago  City  Eailroad  Co.  v.  Tuohy,  196  111.,  410,  and  I. 
C.  R.  K.  Co.  V.  Jemigan,  198  111.,  297,  but  it  is  argued 
that  this  rule  is  of  ancient  origin  and  ought  not  be  adhered 
to  in  this  age  of  development  and  enlightenment.  We  under- 
stand the  law  of  the  cases  referred  to,  to  be  binding  upon 
us  and  that  we  have  no  power  to  change  or  alter  the  law 
as  therein  stated,  nor  have  we  the  inclination  to  do  so  if 
we  had  the  power.  We  find  no  error  in  any  of  the  ruling 
of  the  court  relating  to  the  giving  or  refusing  of  instructions. 
While  contributory  negligence  is  not  imputable  to  a  child 
under  seven  years  of  age,  still  to  charge  a*  party  with  lia- 
bility for  causing  the  death  or  injury  of  such  a  child,  it 
21     ' 
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must  be  proven  that  the  party  causing  the  injury  was 
guilty  of  negligence.  It  is  earnestly  contended  here  that 
the  motorneer  in.  charge  of  appellant's  car  was  not  guilty 
of  negligence  as  shown  by  the  testimony.  In  the  first  place 
we  hold  appellant  was  required  by  the  ordinance  referred 
to,  to  equip  its  cars  with  fenders.  The  proof  shows  the  car 
which  caused  the  death  of  plaintiff's  intestate  had  no 
fenders.  The  violation  of  an  ordinance  adopted  for  the 
safety  of  the  public  is  prima  facie  evidence  of  negligence. 
U.  S.  Brewing  Co.  v.  Stoltenberg,  211  111.,  531.  Appellee's 
proof  tends  to  show  that  the  car  at  the  time  it  struck  the 
child  was  running  at  the  rate  of  from  twelve  to  fifteen 
miles  per  hour  and  that  the  gong  was  not  being  sounded. 
One  witness  thinks  the  speed  was  about  twenty  miles  per 
hour.  The  proof  also  shows  this  was  a  much  frequented 
street  for  pedestrians  and  children,  and  that  a  number  of 
them  were  in  the  street  at  the  time  of  the  accident.  It  was 
an  asphalt  paved  street  and  doubtless  furnished  an  attrac- 
tive place  for  children.  Appellee's  proof  also  shows  that 
from  the  place  where  the  child  was  struck  by  the  car  to 
the  place  where  it  stopped  and  where  the  child  was  takeii- 
from  under  the  car  was  at  least  125  feet.  One  of  the  ap- 
pellee's witnesses  testified  he  was  on  the  street  and  saw  the 
accident,  but  did  not  know  at  the  time  the  child  was  struck 
w^hat  it  was,  that  it  looked  like  a  piece  of  brown  paper 
whirled  from  the  street  by  the  running  car;  that  he  went 
to  the  car  immediately  upon .  its  stopping  and  heard  the 
motorneer  say  he  did  not  know  what  he  had  run  over, 
whether  a  cat  or  a  dog.  Appellant's  proof  tended  to  show 
that  the  speed  of  the  car  was  from  eight  to  ten  miles  an 
hour  and  that  the  gong  was  sounding.  One  of  the  witnesses 
testified  his  attention  was  first  attracted  to  the  car  by  the 
loud  and  swift  ringing  of  the  gong.  The  motorneer  testified 
he  was  running  between  eight  and  nine  miles  per  hour,  that 
before  he  reached  the  place  where  his  car  struck  deceased, 
he  slowed  down  on  account  of  a  boy  being  near  the  track 
and  then  fed  up  his  car  to  five  points  power.  He  says  he 
saw  children   playing   about   Third   avenue,   which   is  just 
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south  of  the  place  where  he  struck  deceased,  and  shut  off 
the  power  and  left  the  car  coast.  That  the  little  girl  came 
out  in  front  of  the  car,  that  when  he  saw  the  danger,  she 
Avas  about  twelve  feet  from  him  and  that  he  immediately 
applied  the  brake  and  reversed  the  power.  It  will  thus  be 
seen  ^that  the  evidence  was  conflicting,  but  we  think  it  can- 
not be  said  that  appellee's  testimony  did  not  tend  to  prove 
negligence  on  the  part  of  the  motorneer.  The  distance  the 
car  ran  and  dragged  the  child  after  striking  her  tends  to 
support  appellee's  claim  that  the  car  was  running  at  a  con- 
siderably higher  rate  of  speed  than  was  claimed  by  the  motor- 
neer. He  testified  that  with  his  power  shut  off  and  the 
car  coasting,  he  could  stop  it  within  about  sixty  feet,  that  if 
running  at  the  rate  of  fifteen  miles  an  hour  he  could  stop 
it  within  125  feet.  The  weight  of  the  proof  shows  he  did 
not  stop  the  car  under  125  feet  after  striking  the  child.  If 
the  testimony  of  the  witness  as  to  the  remark  made  by  the 
motorneer  after  the  car  stopped  is  to  be  believed,  it  would 
tend  to  show  that  he  did  not  see  the  child  before  striking 
it.  True  he  denies  making  any  such  remark  but  the  weight 
of  the  evidence  and  the  credibility  of  the  witnesses  were 
matters  for  determination  by  the  jury,  and  we  are  unable 
to  say  that  they  were  not  Avarranted  in  finding  appellant 
guilty.     The  judgment  therefore  is  affirmed. 

Ajfirmed. 

Mr.  Justice  Dibell,  having  tried  this  case  in  the  court 
below,  took  no  part  in  its  consideration  here. 


Chicago  &  Alton  Railway  Company  y.  U.  W.  Louder- 
back^  Administrator. 

Gen.  No.  4,620. 

1.  CoNTBiBUTOBT  NEGLidENCE — in  cTossing  railroad  track,  held  not 
to  appear.  Held,  from  the  evidence  in  this  case,  that  it  did  not 
appear  as  a  matter  of  law  that  the  plaintiff  in  attempting  to  cross 
a  railroad  track  was  guilty  of  contributory  negligence. 
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2.  Railboad  crossing — care  required  in  passing  over.  One  at- 
tempting to  cross  over  a  railroad  track  is  not  required  to  exercise 
extraordinary  care  but  Is  only  required  to  exercfse  ordinary  care 
such  as  a  person  of  ordinary  prudence  and  intelligence  would  usually 
exercise  under  the  same  or  similar  circumstances. 

3.  Measure  or  damages — instruction  as  to,  in  action  for  death 
caused  by  alleged  wrongful  act,  held  not  ground  for  reversal.  An 
Instruction  which  tells  the  jury  that  if  they  find  from  the  evidence 
that  the  plaintiff  ^as  entitled  to  recover  then  they  should  assess 
the  damages  merely  at  the  amount  of  the  pecuniary  loss,  if  any, 
that  the  next  of  kin  had  or  may  sustain  by  reason  of  the  death  of 
the  plaintiff's  intestate,  is  not  ground  for  reversal  notwithstanding 
it  is  inartificial  in  failing  to  refer  the  jury  to  the  evidence  in 
fixing  the  amount  of  the  loss  to  the  next  of  kin. 

4.  Negative  testimony — when  instruction  as  to,  improper.  An 
Instruction  is  Improper  which  tells  the  jury  that  the  testimony  of 
witnesses  that  they  would  have  heard  a  bell  or  whistle  if  they  had 
been  rung  or  sounded,  and  that  they  heard  none,  was  entitled  to  less 
weight  than  the  testimony  of  witnesses  who  stated  that  a  bell  was 
rung  or  whistle  sounded. 

5.  Obligation  to  support — instruction  cw  to,  in  action  for  death 
caused  by  wrongful  act,  improper.  An  instruction  in  such  an  action 
is  improper  which  tells  the  jury  that  when  the  plaintiff's  intestate 
had  attained  his  majority  he  would  have  owed  no  support  to  his 
next  of  kin,  except  in  the  event  of  their  pauperism,  and  that  the 
deceased  was  as  likely  to  have  become  a  pauper  as  his  next  of  kin. 

6.  Instruction — when  presented  too  late.  An  instruction  is 
properly  refused  where  it  was  not  presented  before  the  beginning 
of  the  closing  argument,  as  required  by  rule  of  court. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act. 
Appeal  from  the  Circuit  Court  of  Livingston  County;  the  Hon. 
George  W.  Patton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1905.    Affirmed.    Opinion  filed  March  10,  1906. 

C.  C.  and  L.  F.  Stbawn,  for  appellant. 

OuY  LouDEKBACK  and  A.  C.  Xokton,  for  appellee. 

Mk.  Justice  Farmer  delivered  the  opinion  of  the  court. 

Curtis  Fike,  a  boy  between  sixteen  and  seventeen  years 
of  age,  while  driving  over  appellant's  tracks  where  they 
crossed  Deer  street,  in  the  village  of  Odell,  was  struck  by 
a  locomotive  engine  and  killed.     This  suit  was  brought  by 
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his  administrator  to  recover  the  damages  to  his  next  of  kin, 
resulting  in  a  verdict  and  judgment  in  favor  of  the  plain- 
tiff for  $3,623.50,  from  which  this  appeal  is  prosecuted. 
Deceased  was  engaged  in  hauling  com  to  an  elevator,  which 
was  located  near  appellant's  tracks  and  on  the  southerly  side 
of  Deer  street  crossing.     Appellant's  railroad  ran  through 
the  village  of  Odell  in  a  northeasterly  and  southwesterly 
direction  and  was  crossed  by  Deer  street  at  right  angles.     In 
delivering  his  load  of  corn  to  the  elevator,  deceased  came 
from  the  west  on  Deer  street  and  passed  over  the  tracks  of 
appellant.     After  unloading  the  grain  he  drove  around  to 
the  scales,  which  were  near  the  office  building  of  the  ele- 
vator company  and  north  of  and  closer  to  Deer  street  than 
the  elevator.     It  was  but  a  short  distance  from  the  scales 
to  appellant's  tracks  at  the  street  crossing  and  it  was  while 
deceased  was  attempting  to  drive  from  the  scales  over  this 
crossing  after  unloading  his  grain  that  he  was  struck.     The 
principal  contention  of  appellant  is  that  deceased  was  guilty 
of  such  negligence  in  attempting  to  pass  over  the  crossing 
ahead  of  the  approaching  engine  that  there  can  be  no  re- 
covery.    It  is  insisted  that  this  negligence  is  so  conclusively 
shown  by  the  evidence  that  it  becomes  a  question  of  law 
and  that  the  court  shduld  have  directed  a  verdict  for  the 
defendant.     To  support  this  position  counsel  assume  that 
deceased  saw  the  approaching  engine  and  attempted  to  pass 
over  the  tracks  ahead  of  it.     We  do  not  think  this  position 
is  sustained  by  the  evidence.     The  proof  shows  that  there 
were  a  number  of  loads  at  the  elevator  ahead  of  deceased, 
and  that  when  he  reached  the  tracks  of  appellant,  he  stopped 
on  the  railroad  for  a  few  minutes  until  teams  ahead  of  him 
had  passed  out  of  his  way  so  that  he  could  drive  across 
and  to  the  elevator.     The  proof  further  shows  that  while 
he  was  thus  standing  on  the  tracks,  a  train  drawn  by  the 
engine  in  question,  approached  from  the  south,  and  it  is 
argued  from  this  that  he  knew  there  was  a  train  approach- 
ing.    The  train  was  a  freight  and  stopped  something  more 
than  a  mile  south  of  the  crossing  and  there  is  no  proof  that 
deceased  saw  it  any  closer  to  the  crossing  than  when  it  had 
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stopped  south  of  the  town.  Some  other  witnesses  who  testi- 
fied, did  see  it  closer,  but  none,  as  we  understand  this  evi- 
dence, saw  it  nearer  than  a  block  to  the  Deer  street  cross- 
ing until  it  struck  deceased's  wagon.  Some  distance  south 
of  the  crossing  the  engine  was  detached  from  the  train  and 
the  great  weight  of  the  proof  shows  that  it  approached  the 
crossing  without  either  ringing  the  bell  or  sounding  the 
whistle.  There  was  a  box  car  standing  on  the  side  track 
east  of  the  track  the  engine  was  on,  and  on  the  side  from 
which  the  deceased  was  approaching,  which  extended  out 
into  the  street  some  distance.  South  of  it  were  other  cars, 
and  these  could  not  but  obstruct  the  view  of  one  approach- 
ing the  crossing  from  the  east,  as  deceased  was.  There  is 
no  proof  that  deceased  saw  the  approaching  engine  until  he 
was  on  the  track  and  he  then  attempted  to  hurry  over,  but 
it  was  too  lata  It  is  argued  that  if  deceased  had  looked 
or  listened  he  could  have  seen  or  heard  the  approaching 
engine,  and  that  failing  to  do  so  was  such  negligence  as 
to  preclude  a  recovery.  Our  Supreme  Court  held  in  C. 
&  X.  W.  Ey.  Co.  V.  Dunleavy,  129  111.,  132,  that  a  failure 
to  look  or  listen  even  where  it  aflSrmatively  appears  that 
doing  so  would  have  enabled  the  party  exposed  to  injury 
to  see  an  approaching  train  and  avoid  it,  is  evidence  tending 
to  show  negligence,  but  is  not  so  conclusive  that  a  charge 
of  negligence  can  be  predicated  upon  it  as  a  matter  of  law. 
See  also  T.  11.  &  I.  R  R,  Co.  v.  Voelker,  129  111,,  540; 
C,  M.  &  St.  P.  Ry.  Co.  v.  Wilson,  133  111.,  55.  Undoubt- 
edly to  sustain  a  recovery  in  such  a  case  it  must  appear 
that  the  injured  party  was  in  the  exercise  of  due  care  and 
caution,  and  what  is  due  care  and  caution  must  depend 
upon  the  circumstances  of  the  particular  case.  The  jury 
affirmatively  answered  a  special  interrogatory  as  to  whether, 
under  all  the  evidence  and  in  view  of  deceased's  knowledge 
of  the  circumstances  and  surroundings,  he  was  in  the  exer- 
cise of  the  care  and  caution  in  approaching  the  crossing  that 
a  reasonably  prudent  man  would  have  exercised  under  sim- 
ilar circumstances.  The  Supreme  Court  and  this  court  have 
often  held  that  a  traveler  on  a  public  street,  which  is  crossed 
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by  a  railroad,  has  a  right  to  rely  upon  the  company's  serv- 
ants in  charge  of  its  trains  giving  the  signals  required  by 
law  when  approaching  the  crossing.  While  there  was  some 
evidence  of  those  in  charge  of  the  engine  tending  to  show 
that  the  bell  was  rung,  yet  it  is  very  inconclusive  and  unsatis- 
factory, and  the  overwhelming  weight  of  the  testimony  is 
that  none  of  the  numerous  witnesses  who  testified  for  ap- 
pellee on  that  question  heard  or  knew  the  engine  was 
approaching  the  crossing,  and  that  the  bell  was  not  rung  nor 
the  whistle  sounded  as  required  by  law.  Admitting  that 
deceased  knew  that  there  w^as  a  train  some  where  south  of 
the  crossing,  he  had  a  right  to  suppose  that  it  would  not 
approach  and  attempt  to  pass  over  the  street  without  giving 
warning.  It  having  failed  to  do  so,  and  this  coupled  with 
the  fact  that  the  view  of  its  approach  was  obstructed,  w^e 
are  of  the  opinion  the  court  properly  refused  to  direct  a 
A'erdict  and  properly  submitted  to  the  jury  to  determine 
whether  deceased  was  in  the  exercise  of  ixie  care  and  cau- 
tion, and  whether  his  death  resulted  from  the  negligence 
of  appellant  as  charged  in  the  declaration.  The  jury  hav- 
ing found  against  appellant  on  these  propositions,  we  are 
also  of  opinion  the  court  was  warranted  by  the  evidence 
in  rendering  judgment  on  the  verdict. 

Some  complaint  is  made  of  the  fourth,  fifth  and  sixth 
instructions  given  on  behalf  of  appellee.  The  fourth  in- 
struction told  the  jury  that  the  law  did  not  require  the 
exercise  of  extraordinary  care  by  deceased,  but  only  required 
ordinary  care  such  as  a  person  of  ordinary  prudence  and 
intelligence  would  usually  exercise  under,  the  same  or  similar 
circumstances.  We  fail  to  see  any  fault  in  the  instruction. 
The  fifth  told  the  jury  that  if  they  found  from  the  evi- 
dence that  plaintiff  was  entitled  to  recover  then  they  should 
assess  the  damages  merely  at  the  amount  of  the  pecuniary 
loss,  if  any,  that  the  next  of  kin  had  or  may  sustain  by 
reason  of  the  death  of  Curtis  Fike.  It  may  be  the  instruc- 
tion would  have  been  in  better  form  if  it  had  referred  the 
jury  to  the  evidence  in  fixing  the  amount  of  the  loss  to 
the  next  of  kin,  but  we  think  it  could  not  be  misunder- 
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stood  by  the  jury,  and  that  appellant  was  not  prejudiced  by 
it.  Besides  appellant's  thirteenth  given  instruction  upon 
the  same  subject  contains  the  same  omission.  We  see  no 
fault  with  the  sixth  instruction.  It  is  also  said  the  court 
erred  in  refusing  appellant's  ninth  and  fourteenth  instruc- 
tions. The  ninth  told  the  jury  that  the  testimony  of  wit- 
nesses that  they  would  have  heard  a  bell  or  whistle  if  one 
had  been  rung  or  sounded,  and  that  they  heard  none,  was 
entitled  to  less  weight  than  the  testimony  of  witnesses  who 
testified  that  a  bell  was  rung  or  whistle  sounded.  We  think 
it  was  correctly  refused  by  the  court.  The  fourteenth  told 
the  jury  that  when  deceased  had  attained  his  majority  he 
would  have  owed  no  support  to  his  next  of  kin,  except  in 
the  event  of  their  pauperism,  and  that  the  deceased  was  as 
likely  to  have  become  a  pauper  as  his  next  of  kin.  We 
think  this  also  was  properly  refused.  Besides  the  record 
shows  it  was  not  presented  before  the  beginning  of  the  clos- 
ing argument  as  required  by  a  rule  of  court,  and  no  reason 
appears,  nor  is  any  excuse  offered,  for  failing  to  present 
the  instruction  in  compliance  with  the  rule.  Believing  there 
are  no  errors  of  law  in  this  record  and  that  the  verdict  and 
judgment  were  warranted  and  sustained  by  the  evidence^ 
the  judgment  is  affirmed. 


Addison  A.  Faxon  v.  Mr.  and  Mrs.  Henry  Monser» 

Gen.  No.  ^fil^ 

1.  Replevin — when  verdict  in,  not  responsive  to  issue.  A  verdict 
of  not  guilty  is  not  responsive  in  an  action  of  replevin,  where  the 
issue  is  one  of  ownership. 

Action  of  replevin.  Appeal  from  the  Circuit  Court  of  DeKalb 
County;  the  Hon.  Charles  A.  Bishop,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1905.  Reversed  and  remanded. 
Opinion  filed  March  10,  1906. 

Cliffe  &  CliffEj  for  appellant. 
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Carnes,  Dunton  &  Faisslek,  for  appellees. 

Mr.  Justice  Fakmer  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  in  the  Circuit  Court 
in  an  action  of  replevin  brought  by  appellant  against  ap- 
pellees to  recover  13  turkeys.  The  suit  was  originally 
brought  before  a  justice  of  peace  and  by  appeal  removed 
to  the  Circuit  Court.  Both  parties  claimed  to  be  the  owner 
of  the  turkeys,  each  claiming  to  have  owned  them  since  they 
were  hatched.  Appellees  claimed  their  turkeys  strayed  away 
and  disappeared  for  a  while  and  were  later  discovered  by 
them  in  a  flock  of  turkeys  belonging  to  appellant,  who  was 
a  neighboring  farmer  to  appellees.  They  thereupon  sepa- 
rated the  turkeys  they  claimed  from  the  rest  of  the  flock 
and  took  possession  of  them,  and  appellant  brought  this  suit 
to  recover  them  back.  After  hearing  the  evidence  in  the 
Circuit  Court  the  jury  rendered  the  following  verdict,  "We, 
the  jurj',  find  the  defendants  not  guilty."  Appellant  there- 
upon moved  the  court  to  set  aside  the  verdict  and  grant  a 
new  trial,  and  among  the  grounds  of  said  motion  urged  that 
the  form  of  the  verdict  was  improper,  and  that  the  verdict 
did  not  pass  upon  or  settle  the  issues  involved  in  the  case. 
The  court  overruled  the  motion  and  rendered  judgment  in 
favor  of  appellees  and  awarded  a  retomo  habendo.  Later, 
but  during  the  same  term  of  court,  on  motion  of  appellees, 
the  order  for  a  retomo  habendo  was  vacated  and  the  judg- 
ment as  finally  entered  is  simply  a  judgment  against  appel- 
lant for  the  costs  of  the  litigation. 

As,  in  the  view  we  take  of  this  case,  the  .judgment  must 
be  reversed  on  account  of  the  insufficiency  of  the  verdict,  we 
do  not  deem  it  necessary  to  discuss  the  evidence  which  was 
conflicting,  nor  the  other  errors  assigned.  On  the  trial  both 
parties  claimed  to  oa\ti  the  turkeys  and  each  introduced  a 
number  of  witnesses  whose  testimony  tended  to  support  their 
respective  claims,  and  the  question  as  to  who  was  the  owner 
was  the  real  contest  in  the  case.  It  is  not  controverted  that 
appellees  took  the  turkeys  out  of  a  flock  that  belonged  to 
uppellant  and  detained  them  until  this  suit  was  brought. 
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The  verdict  in  this  case  is  responsive  to  the  issues  of  non 
cepit  and  non  detinet.  The  real  issue  and  the  one  to  which 
the  evidence  was  directed  was  as  to  the  ownership  of  tho 
property,  and  upon  this  question  in  our  opinion  the  'jury 
did  not  pass  at  all  so  far  as  appears  from  their  verdict.  It 
is  argued  by  appellees  that  as  the  suit  was  originally  begun 
before  a  justice  of  the  peace,  there  were  no  written  plead- 
ings, and  that  the  verdict  must  have  been  intended  to  be 
responsive  to  all  the  issues  in  the  case  and  should  be  so  con- 
sidered. It  is  not  claimed,  however,  by  appellees  that  the 
verdict  authorized  a  judgment  in  their  favor  for  a  return 
of  the  property  and  recognizing  this,  on  their  motion,  the 
court,  after  having  rendered  judgment  awarding  them  a 
writ  of  retorno  hdbendo,  set  it  aside  and  rendered  judgment 
only  for  costs  in  their  favor.  We  think  the  issues  were  as 
Avell  defined  in  this  case  as  if  there  had  been  written  plead- 
ings. If  the  turkeys  belonged  to  appellees  they  were  not 
wrongfully  taken  nor  wrongfully  detained,  but  if  they  were 
not  theirs,  they  were  wrongfully  taken  and  vrrongfully  de- 
tained, and  these  issues  could  only  be  determined  by  a  deter- 
mination of  the  ownership  of  the  property.  It  is  conceded 
by  appellees  that  under  the  verdict  and  judgment  in  this 
case  they  have  no  right  to  the  property  and  that  it  is  law- 
fully retained  by  appellant.  If  the  turkeys  were  the  prop- 
erty of  appellant,  then  it  cannot  be  denied  under  the  facts 
in  this  case,  that  a  verdict  that  appellees  were  not  guilty  of 
Avrongfully  taking  and  detaining  them  is  contrary  to  all  the 
evidence  in  the  case.  If  the  verdict  of  the  jury,  instead 
of  finding  the  defendants  not  guilty,  had  found  the  issues 
in  their  favor,  then  it  might  have  been  sustained  upon  the 
theory  that  all  the  issues  were  found  for  appellees,  but  the 
verdict  in  this  case  is  responsive  only  to  the  issues  of  non 
cepit  and  non  deiinet,  and  to  hold  that  it  was  a  finding  on 
the  question  of  the  ownership  of  the  property  would  be  to 
inject  into  it  something  that  was  never  found  or  passed  upon 
by  the  jury  as  shown  by  this  record.  It  is  true  some  ex- 
pressions are  to  be  found  in  a  few  cases  referred  to  by  ap- 
pellees' counsel  in  their  brief  tending  to  support  their  po- 
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sition,  that  as  there  were  no  written  pleadings  the  verdict 
is  sufficient  to  sustain  a  judgment  for  costs,  but  we  do  not 
think  this  position  supported  by  the  weight  of  authorities 
in  this  State.  That  a  verdict  of  not  guilty  in  a  replevin 
suit  does  not  determine  the  right  of  possession  or  ownership 
of  property  is  conclusively  settled  by  Rohe  v.  Pease,  189 
111.,  207.  Counsel  for  appellees  concede  that  under  the 
verdict  in  this  case  appellant  was  entitled  to  the  property 
and  say  in  their  brief:  *^It  may  be,  on  this  record,  incon- 
sistent that  the  issue  of  property  should  be  found  for  the 
plaintiff  and  the  issues  of  wrongful  taking  and  wrongful  de- 
tention found  for  the  defendant,  but  the  plaintiff  (appellant) 
is  not  injured  if  the  evidence  sustains  the  verdict  as  to 
those  issues  that  were  found  against  him,  and  it  is  familiar 
doctrine  that  an  appellant  cannot  complain  of  error  that  did 
not  injure  him."  To  hold  that  such  error  is  harmless  would 
clearly  be  wrong.  It  is  not  disputed  that  on  account  of 
three  trials  in  a  justice's  court  and  one  in  the  Circuit  Court 
a  large  amount  of  costs  have  accrued  in  this  case  and  it  ap- 
pears to  us  it  would  be  unreasonable  to  hold  that  while  appel- 
lant is  the  owner  and  entitled  to  the  possession  of  the  prop- 
erty in  controversy  he  cannot  complain  of  a  judgment  against 
him  for  costs  in  recovering  it.  On  the  other  hand  if  ap- 
pellees were  the  owners  of  the  turkeys,  it  would  be  doing 
violence  to  their  rights  to  award  them  to  appellant  upon 
his  paying  the  costs  of  the  litigation. 

It  is  doubtless  true  that  the  value  of  the  property  here 
involved  is  entirely  disproportionate  to  the  amount  of  costs 
accrued  and  that  the  litigation  should  be  terminated  as 
speedily  as  possible,  yet  this  would  not  justify  us  in  violat- 
ing the  rules  of  law  to  bring  about  this  much  desired  result. 
The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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John  W.  McDaniel  y.  School  Directors  of  District  Xo» 
Sixteen,  Stephenson  County. 

Gen.  No.  4,584* 

1.  Forcible  detaineb— i^Tiat  school  authorities  may  maintain. 
In  an  action  of  forcible  detainer  the  school  directors  are  the  proper 
plaintiffs;  where,  however,  the  title  to  land  is  involved,  the  school 
trustees  are  the  proper  plaintiffs. 

2.  FoBciBLE  DETAINER — When  One  without  right  of  possession 
may  successfully  maintain.  Where  one  is  in  peaceable  possession 
of  a  house  he  may  recover  possession  of  such  house  where  his  pos- 
session has  been  invaded,  notwithstanding  he  is  without  any  claim 
of  right. 

3.  School  dibectobs — when  status  as^  cannot  he  questioned.  In 
an  action  of  forcible  detainer  the  defendant  cannot  question  the 
manner  and  legality  of  the  election  of  the  school  directors  who  are 
plaintiffs. 

Action  of  forcible  detainer.  Appeal  from  the  Circuit  Ck>urt  of 
Stephenson  Ck)unty;  the  Hon.  Oscar  E.  Heabd,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1905.  Affirmed.  Opinion, 
filed  March  10,  1906. 

R.  J.  Caknahan,  for  appellant. 

EcKEHT  &  McDonald,  for  appellees. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court* 
The  school  house  in  Basswood  District  in  Stephenson 
county  had  a  yard  about  it,  enclosed  by  a  fence.  The 
premises  had  been  occupied  for  school  purposes  at  least 
thirty  years,  and  the  east  fence  had  been  in  one  place  for 
that  lengtb  of  time.  On  December  10,  1904,  John  W.  Mc- 
Daniel,  owner  of  the  adjoining  land,  entered  upon  the  prem- 
ises and  moved  the  east  fence  west  fifty  feet  to  a  point 
fifteen  and  one-half  feet  west  of  the  east  line  of  the  school 
house,  thereby  taking  into  his  own  enclosure  all  the  land 
in  the  school  yard  from  the  east  fence  to  a  line  fifteen  and 
one  half  feet  west  of  the  east  line  of  the  school  house  except 
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that  part  thereof  on  which  the  school  house  rested.  There 
were  upon  said  tract  an  outhouse,  a  play  ground  and  a  pile 
of  wood,  all  used  in  connection  with  the  school.  McDaniel 
moved  the  wood  and  outhouse  to  his  own  premises.  At  the 
time  McDaniel  took  such  possession  there  was  a  school  in 
progress  upon  the  premises,  conducted  by  a  teacher  hired  by 
the  board  of  school  directors  of  the  district.  The  school 
<Iirectors  brought  forcible  entry  and  detainer  before  a  justice 
of  the  peace  to  recover  possession  and  had  judgment.  Mc- 
Daniel appealed  to  the  Circuit  Court,  where  the  case  was 
tried  without  a  jury,  with  a  like  result.  McDaniel  now 
appeals  to  this  court,  and  seeks  a  reversal  on  two  grounds, 
viz.:  (1)  that  the  suit  could  not  be  maintained  by  the 
school  directors,  but  should  have  been  brought  by  the  school 
trustees,  and  (2)  that  there  is  no  sufficient  proof  that  plain- 
tiffs were  legally  elected  such  directors. 

In  Wilson  v.  School  Directors,  81  111.,  180,  the  directors 
filed  a  bill  to  compel  conveyance  of  a  school  house  site. 
It  was  held  the  suit  could  not  be  brought  by  the  directors. 
In  Banks  v.  School  Directors,  194  111.,  247,  the  directors 
brought  suit  to  condemn  land  for  a  school  house  site.  It 
was  held  the  school  trustees  are  the  proper  and  necessary 
petitioners  in  such  a  case,  and  in  whom  the  judgment  of 
the  court  vests  the  title  upon  payment  of  the  compensation. 
Section  31  of  article  3  of  chapter  122  of  the  Revised  Stat- 
utes, relating  to  schools,  provides  that  the  trustees  of  schools 
shall  have  the  title,  care  and  custody  of  all  school  houses 
and  school  house  sites ;  and  that  the  supervision  and  control 
of  such  school  houses  and  school  house  sites  shall  be  vested 
in  the  board  of  directors  of  the  district.  It  is  upon  this 
statute  and  upon  these  authorities  defendant  relies.  Plain- 
tiffs rely  upon  the  same  statute  and  upon  the  following 
authorities.  In  Shoudy  v.  School  Directors,  32  111.,  290, 
the  school  directors  of  a  district  brought  forcible  entry  and 
detainer  to  recover  possession  of  a  school  house,  and  a  judg- 
ment in  their  favor  was  sustained.  The  question  whether 
it  should  have  been  in  the  name  of  the  school  trustees  was 
not  discussed.     Alderman  v.  School  Directors,  91  111.,  179, 
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was  trespass  for  breaking  and  entering  a  school  house,  and 
school  directors  brought  the  suit  and  had  judgment,  and 
sustained  it.  The  court  said  the  legal  title  was  in  the 
trustees  of  schools,  but  that  the  actual  possession  was  at  the 
time  in  the  school  directors.  The  court  also  said :  "By  the 
statute  the  supervision  and  control  of  school  "houses  is  ex- 
pressly vested  in  the  directors;  and  they  may  grant  the 
temporary  use  of  them,  w^hen  not  occupied  by  schools,  for 
certain  specified  purposes,  and  the  teachers  and  pupils  are 
under  their  immediate  control,  and  it  is  diflScult  to  see  how 
they  could  under  any  circumstances  successfully  perform  the 
functions  required  of  them,  without  they  have  the  right  to 
maintain  such  action.  How,  otherwise,  could  they  hold  pos- 
session than  by  a  school  under  their  control  and  the  house 
yet  be  occupied  for  the  purposes  for  which  it  was  intended.'^ 
Kuble  v.  School  District  Xo.  5,  42  111.  App.,  483,  was  a 
bill  by  a  school  district  and  two  of  its  directors,  with  whom 
joined  a  taxpayer,  under  which  defendant,  the  third  director, 
was  perpetually  enjoined  from  removing  a  school  house 
from  its  present  location.  It  was  argued  that  the  trustees 
were  the  proper  parties  to  bring  the  suit.  It  was  held  that 
the  act  enjoined  was  a  clear  interference  with  the  right  of 
control  given  the  directors,  and  the  restraining  power  of  the 
court  was  properly  invoked  by  them,  notwithstanding  the  trus- 
tees were  invested  with  the  title,  care  and  custody,  for  it  was 
the  control  which  was  involved.  It  was  also  said  that  as  the 
directors  have  control  of  school  houses,  a  right  of  action 
to  prevent  interference  with  the  proper  exercise  of  that  con- 
trol rests  with  the  directors.  It  will  be  noted  that  by  the 
terms  of  the  statute  the  school  house  site  is  as  much  under  the 
supervision  and  control  of  the  directors  as  is  the  building. 
These  cases  seem  to  establish  that  wherever  the  suit  is  to 
obtain  *or  assert  title  to  a  school  house  or  school  site  the 
trustees  must  be  plaintiffs,  but  w^here  the  possession  and  con- 
trol thereof  is  the  issue,  the  directors  are  the  proper  plaintiffs. 
Especially  must  that  be  so  here,  where,  at  the  time  defendant 
took  possession,  a  school  was  in  actual  progress,  conducted 
by  a  teacher  hired  by  the  directors.     The  woodyard,  play 
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ground  and  outhouse,  were  as  essential  to  the  conduct  of  the 
school  as  was  the  school  house.  The  entire  premises  were 
then  occupied  and  used  by  the  directors  for  school  purposes. 

The  proof  showed  that  three  persons  named  were  acting 
as  the  school  directors  of  this  district  and  had  been  for  sev- 
eral years,  and  that  they  held  a  meeting  and  authorized  this 
suit.  Section  12  of  article  5  of  said  chapter  122  of  the 
Revised  Statutes,  enacts  that  the  poll  book  used*  at  the  elec- 
tion of  school  directors  shall  be  filed  by  the  township  treas- 
urer, "and  shall  be  evidence  of  said  election."  Xo  such 
poll  book  was  produced  at  this  trial,  and  it  is  argued  that 
it  was  not  proved  that  said  three  persons  were  elected  di- 
rectors and  had  lawful  authority  to  bring  this  suit.  The 
directors  are  a  body  corporate  (section  2  of  said  article  5), 
and  this  suit  is  by  the  corporation  and  not  by  the  individuals 
holding  the  office  of  director.  Shoudy  v.  School  Directors, 
supra.  The  manner  and  legality  of  their  election  could  not 
be  litigated  by  defendant  in  this  case.  Alderman  v.  School 
Directors,  supra. 

If  the  respective  rights,  powers  and  duties  of  school 
trustees  and  school  directors  in  relation  to  school  houses  and 
school  sites,  as  between  themselves,  were  not  as  above  stated, 
•or  if  that  position  were  in  any  doubt,  still  this  board  of  di- 
rectors was  in  peaceable  possession  of  the  school  house  and 
yard,  conducting  a  school,  and  defendant  invaded  that  pos- 
session without  any  claim  of  right  so  far  as  this  record  dis- 
closes. Under  such  circumstances  the  directors  could 
recover  their  possession  from  the  intruder  in  an  action  of 
forcible  entry  and  detainer,  no  matter  how  unauthorized 
their  own  possession  might  be  as  against  a  party  lawfully 
entitled  thereto. 

The  judgment  is  affirmed. 

Affirmed. 
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Chicago  &  Alton  Railway  Company  y.  George  T.  Blake^ 
Administrator. 

Gen.  No.  4^92. 

1.  Contributory  negligence — when  one  attempting  to  cross  raih 
road  tracks  guilty  of.  Held,  from  the  evidence  of  this  case,  that  the 
plaintiff's  intestate,  in  attempting  to  cross  railroad  tracks,  was, 
as  a  matter  of  law,  guilty  of  contributory  negligence. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act. 
Appeal  from  the  Circuit  Court  of  LaSalle  County;  the  Hon.  Rich- 
ard S.  Farband,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1905.  Reversed,  with  finding  of  facts.  Opinion  filed  March 
10,  1906. 

Lester  II.  Stkawn,  for  appellant;  Winston,  Payne  & 
Stkawn,  of  counsel. 

H.  H.  Dicus  and  Reeves  &  Boys,  for  appellee, 

Me.  Justice  Dibell  delivered  the  opinion  of  the  court. 
.  Bloomington  street  in  the  city  of  Streator  runs  north  and. 
30uth.  Kent  street  crosses  it  at  right  angles.  One  hundred 
and  eighty-nine  feet  north  of  Kent  street  a  single  track 
branch  of  the  Chicago  &  Alton  Railway  crosses  Blooming- 
ton  street  nearly  at  right  angles,  but  varying  slightly  to  the 
northeast  and  southwest.  The  railway  track  is  straight  for 
about  1100  feet  west  of  that  crossing,  and  the  track  can  be 
seen  west  from  the  Bloomington  street  crossing  for  1600 
or  1700  feet.  About  700  feet  west  of  Bloomington  street 
the  railway  passes  under  a  viaduct  at  another  street  The 
railway  comes  from  the  west  to  Bloomington  street  on  an  up 
grade  through  a  depression.  The  rise  from  the  viaduct  to 
Bloomington  street  crossing  is  from  7V2  to  8%  feet;  and 
that  crossing  is  4  feet  and  9  inches  below  Kent  street. 
South  of  the  right  of  way  and  west  of  Bloomington  street 
there  are  a  number  of  sheds  and  outhouses,  north  of  one  of 
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them  a  barn,  and  on  the  south  end  of  those  lots,  facing  south 
on  Kent  street,  are  several  houses.  The  ground  immediately 
west  is  somewhat  higher  than  in  Bloomington  street.  A 
person  going  north  from  Kent  street  on  Bloomington  street 
finds  that  these  buildings  and  rise  in  the  ground  and  de- 
pression of  the  railroad  track  partially  obstruct  his  view  of  a 
train  approaching  from  the  west  till  he  comes  within  some- 
thing like  100  feet  of  the  track.  A  camera  stationed  on 
Bloomington  street  100  feet  south  of  the  crossing  produced  a 
photograph  showing  the  shirt  front  of  a  man  of  ordinary 
height  standing  on  the  track  175  feet  west  of  the  crossing. 
Nearer  the  track  a  view  much  farther  west  can  be  had  by  a 
person  in  the  street  looking  that  way.  The  top  of  the  smoke 
stack  of  the  engine  hereinafter  mentioned  was  14  feet  and 
the  top  of  its  cab  13  feet  above  the  rail;  and  it  is  common 
knowledge  that  baggage  and  passenger  cars  are  about  the 
same  height  as  the  cab.  A  train  in  this  depression  could  be 
seen  much  further  west  than  a  man,  because  of  its  greater 
height.  George  Cramey  was  going  to  his  work  at  about  5 :15 
p.  m.  of  October  2,  1901.  He  was  riding  a  bicycle  and  go- 
ing north  on  Bloomington  street.  At  the  Chicago  &  Alton 
crossing  on  that  street  he  came  into  collision  with  the  en- 
gine of  a  regular  east-bound  passenger  train,  which  was 
about  5  minutes  behind  time,  and  was  going  about  15  miles 
per  hour,  in  violation  of  an  ordinance  limiting  such  speed  to 
10  miles  per  hour.  Cramey  was  thrown  perhaps  30  feet; 
his  skull  was  fractured  and  one  leg  broken ;  and  he  died  in 
about  three  hours.  His  administrator ,  brought  this  action 
against  the  railway  company  to  recover  damages  for  the 
benefit  of  his  next  of  kin,  who  are  Syrians  of  Lebanon,  in 
Asia  Minor.  The  declaration  charged  that  defendant  so 
carelessly  drove  and  managed  its  engine  and  train,  that  said 
engine  struck  said  bicycle;  that  a  bell  was  not  rung  or 
whistle  sounded  as  the  train  approached  the  crossing;  that 
the  train  was  run  at  a  speed  which  violated  an  ordinance 
of  the  city;  and  that  defendant  had  erected  at  said  crossing 
a  bell  or  gong  and  certain  wires,  so  constructed  that  the  bell 
would  sound  when  an  engine  or  car  came  within  1200  feet 
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of  the  crossing,  and  would  continue  to  sound  until  the  en- 
gine or  car  l^ad  passed  over  the  crossing ;  that  defendant  neg- 
ligently and  in  violation  of  its  duty  permitted  said  device  to 
become  out  of  repair,  and  that  in  consequence  thereof  it  gave 
no  warning  of  the  approach  of  the  train  in  question.  Each 
count  charged  that  by  the  cause  in  that  count  stated  the 
engine  struck  the  bicycle  and  caused  Cramey's  death.  Two 
counts  also  charged  that  the  engine  struck  Cramey.  There 
was  a  plea  of  not  guilty,  a  trial,  and  a  verdict, and  a  judg- 
ment for  plaintiff.     Defendant  appeals. 

The  bell  or  gong  at  the  crossing  was  not  nmg  that  day. 
There  was  very  slight  proof  that  it  had  been  rung  during  the 
time  Cramey  had  lived  in  Streator,  which  was  more  than 
five  years.  There  was  no  proof  that  it  had  been  connected 
with  wires  so  as  to  ring  when  an  engine  was  within  1200 
feet  or  any  other  distance  from  that  crossing,  and  no  proof 
of  any. facts  which  made  it  the  duty  of  defendant  to  have  the 
gong  in  operation  or  which  authorized  the  public  to  rely 
upon  it.  There  is  therefore  no  evidence  which  makes  the 
failure  of  that  gong  to  sound  of  any  importance  in  this  case. 

Each  count  of  the  declaration  alleged  that  Cramey  was 
exercising  due  care.  Appellant  contends  tliat  the  proof 
shows  that  he  lost  his  life  because  of  his  lack  of  due  care. 
We  have  carefully  searched  the  evidence  upon  this  subject, 
not  only  in  the  abstract  but  in  the  record  also,  and  have 
reached  the  conclusion  that  the  proof  is  overwhelming  that 
Cramey  must  have  known  of  the  approach  of  the  train  long 
before  either  of  them  reached  the  crossing.  Every  witness 
on  both  sides  (except  possibly  Maggie  Little)  who  was  in 
that  neighborhood  at  the  time  of  the  accident  knew  the  train 
was  coming  long  before  it  reached  that  crossing.  There 
were  six  witnesses  who  were  not  employes  of  defendant  who 
knew  the  train  was  coming.  Most  of  them  first  heard  it 
whistle  and  then  looked  and  saw  it  coming,  but  one  saw  it 
and  then  heard  it  whistle.  In  addition  to  these  six  wit- 
nesses, the  engineer,  fireman,  baggageman,  conductor  and 
brakeman,  each  testified  that  a  long  station  whistle  was 
sounded  at  or  just  east  of  the  Vermilion  river  bridge  (which 
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is  about  2500  feet  west  of  the  crossing  in  question),  and 
that  a  crossing  whistle  of  two  long  and  two  short  blasts  was 
sounded  at  or  near  the  viaduct,  and  one  of  them  testified 
this  whistling  lasted  till  the  engine  had  nearly  reached 
Bloomington  street.  The  men  who  should  know  testified  the 
bell  was  rung  continuously  till  the  train  reached  the  crossing. 
Others  testified  that  it  was  not  rung,  and  others  that  they  did 
not  hear  it  or  did  not  remember  whether  it  rung.  At  least 
three  and  perhaps  four  efforts  were  made  to  warn  and  stop 
Cramey.  The  witness  Dean  had  crossed  Kent  street  and 
started  north  on  the  west  side  of  Bloomington  street  just  as 
Cramey  was  leaving  Kent  street  on  his  way  north  down  the 
decline  of  Bloomington  street  towards  the  railway.  Dean 
had  heard  the  train  whistle  at  the  river  and  again  at  the 
viaduct.  He  called  out  to  Cramey  "Look  out,"  or  "There 
is  a  train''  or  some  such  words.  Cramey  did  not  stop  or 
slacken  his  speed  and  Dean  did  not  know  whether  Cramey 
heard  him.  The  witness  Baum  was  coming  south  from 
north  of  the  track.  He  heard  the  train  whistle  and  saw  it 
coming  under  the  viaduct.  He  hurried  south  across  the 
track.  Then  he  saw  Cramey  coming  dowoi  the  middle  of  the 
street  towards  him,  on  his  bicycle.  He  stepped  from  the 
sidewalk  into  the  gutter,  threw  up  his  hand  and  waved  it 
and  shouted  to  Cramey :  "You  had  better  wait ;  the  train  is 
right  here."  Whether  the  witness  intended  to  say  Cramey 
was  then  forty  feet  or  forty  yards  from  the  track,  is  not  cer- 
tain, but  he  probably  meant  forty  feet.  Baum  testified  that 
he  was  then  only  three  or  four  steps  from  Cramey,  that 
Cramey  looked  directly  at  him  when  he  said  this,  and  that 
he  knew  Cramey  heard  him,  and  that  when  Cramey  looked 
at  Baum  the  coming  engine  was  directly  in  range  behind 
Baum  as  he  stood  facing  Cramey,  so  that  Cramey  must  also 
have  seen  the  engine.  Baum  testified  that  Cramey  made 
some  reply  which  he  did  not  understand,  and  then  dropped 
his  head  and  started  on  at  a  greater  speed.  Baum  testified 
that  another  man  some  distance  away  put  up  both  hands  and 
exclaimed,  "Oh,  my  God."  Maggie  Little  was  riding  east 
on  Kent  street,  in  a  milk  wagon,  with  her  back  to  the  ap- 
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preaching  train.  She  testified  the  engine  did  not  whistle 
nor  the  bell  ring.  As  she  was  going  from  the  train  and  not 
approaching  the  crossing  she  had  no  special  occasion  to  no- 
tice the  train  signals.  She  however  testified  that  the  train 
was  coming,  but  did  not  state  how  or  when  she  learned  that 
fact.  She  knew  Cramey,  as  he  bought  milk  at  the  dairy  of 
her  family.  She  saw  him  going  north  on  Bloomington  street 
near  the  railroad,  and  she  saw  a  man  on  the  north  aide  of  the 
track  motioning.  This  man  waved  his  two  hands  and 
shouted  loud  enough  so  that  she  heard  him  on  Kent  street, 
though  she  did  not  hear  or  remember  what  he  said.  If  this 
was  the  same  man  about  whom  Baum  testified,  then  Cramey 
was  warned  by  three  different  persons;  if  it  was  another 
person,  then  Cramey  had  four  warnings.  Three  witnesses 
(one  of  them  called  by  plaintiff)  testified  to  facts  tending  to 
show  that  after  receiving  at  least  the  second  of  these  warn- 
ings Cramey  increased  his  speed  in  an  apparent  effort  to 
cross  the  track  ahead  of  the  train.  While  two  or  three 
of  plaintiff's  witnesses  who  were  not  very  near  judged  that 
Cramey's  bicycle  reached  the  nearest  rail  of  the  track  and 
was  struck  by  the  cow  catcher,  we  think  the  evidence  es- 
tablishes that  the  cow  catcher  did  not  strike  the  bicycle  or 
Cramey,  but  that  the  bicycle  struck  the  engine  between  the 
pilot  beam  and  the  cylinder  head. 

Cramey  was  about  25  years  old.  He  spoke  English  well. 
He  was  possessed  of  the  usual  faculties.  We  think  it  the 
only  reasonable  conclusion  that  what  so  many  others  in  the 
vicinity  saw  and  heard  and  knew  he  also  knew ;  that  at  least 
the  warning  given  by  Baum  was  heard  by  him,  and  that  he 
was  careless  and  reckless,  and  in  consequence  ran  into  the 
side  of  the  engine  and  was  thereby  killed.  We  think  what 
was  said  by  this  court  in  C,  B.  &  Q.  Ey.  v.  Thorson,  68  111. 
App.,  288,  on  pages  292  to  294,  is  applicable,  and  that 
plaintiff  cannot  recover. 

It  is  therefore  unnecessary  to  determine  whether  recovery 
could  be  had  for  the  benefit  of  alien  next  of  kin,  resident 
in  Syria. 

The  judgment  is  reversed. 

Reversed. 
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Finding  of  facts,  to  be  incorporated  in  the  judgment  of 
the  court : 

We  find  from  the  evidence  that  George  Cramey,  plain- 
tiff's intestate,  was  not  exercising  due  care  for  his  own 
safety  at  and  just  before  the  time  he  received  the  injury 
from  which  he  died,  and  that  his  death  was  the  result  of  his 
lack  of  due  care. 


Henry  Blair  t.  William  Blair. 
Gen.  No.  M19. 

1.  Cboss-examination — lohat  proper  upon.  Upon  cross-examina- 
tion it  is  proper  to  inquire  of  a  witness  if  she  had  any  feeling 
against  the  party  against  whom  she  is  testifying. 

2.  Imputation — right  of  party  to  rebut.  Where  a  witness  upon 
cross-examination  has  testified  that  she  has  feeling  toward  the 
party  against  whom  she  is  testifying  and  that  she  could  not  well 
be  without  feeling  because  of  the  way  she  had  been  treated  by 
him,  it  is  competent  to  rebut  such  Imputation  by  parol  testimony. 

3.  New  tbial — %Dhen  should  not  be  granted  for  surprise,  A  new 
trial  should  not  be  granted  on  the  ground  of  surprise  at  the  trial 
where  the  party  claiming  such  sun>rise  had  opportunity  to  forestall 
it. 

Action  of  assumpsit.  Appeal  from  the  Ck>unty  Court  of  Living- 
ston County;  the  Hon.  C.  F.  H.  Cabithebs,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1905.  Affirmed.  Opinion 
filed  March  10,  1906. 

A,  C.  NoHTOW  and  E.  B.  Campbell,  for  appellant 

C.  C.  and  L.  F.  Stkawn,  for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Appellee  sued  his  brother,  the  appellant,  and  filed  a  decla- 
ration containing  only  the  common  counts.  With  this  he 
filed,  besides  a  formal  account,  a  copy  of  a  note  for  $400, 
dated  November  10,  1896,  due  one  year  after  date,  signed 
by  appellant  and  payable  to  appellee.  Appellant  filed  a 
sworn  plea  denying  the  execution  of  the  note,  the  general 
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issue,  and  pleas  setting  up  the  five  and  ten  years'  Statutes 
of  Limitation.  Eeplications  were  filed,  and  appellee  had  a 
verdict  and  a  judgment. 

It  is  proved  and  not  denied  that  appellant  previously 
owed  appellee  $400  and  gave  this  note  on  Novemher  10, 
1892,  to  evidence  that  debt,  and  that  no  part  of  it  has  been 
paid.  Appellant  claims  it  was  dated  1892  and  has  since 
been  changed  to  1896  to  avoid  the  ten  years'  Statute  of 
Limitations.  He  also  relies  upon  what  he  claims  is  an  evi- 
dent appearance  of  an  alteration  in  the  date  of  the  note, 
a  photographic  copy  of  which  has  been  certified  to  us,  with 
a  photographic  enlargement  of  the  date.  On  November  10, 
1892,  appellee  had  been  visiting  with  his  mother  and  his 
brothers,  James  and  Henry,  all  of  whom  lived  in  the  same 
house  in  this  State,  and  he  was  to  return  that  day  to  his 
'  home  in  Kansas.  He  proposed  some  adjustment  of  the 
debt  Henry  owed  him.  According  to  the  testimony  of  ap- 
pellee and  James,  Henry  said  he  could  not  pay  then  nor  all 
at  once,  but  would  pay  $100  per  year  for  four  years.  We 
think  it  a  fair  conclusion  from  all  their  testimony  that  it 
was  agreed  Henry  should  have  that  time  in  which  to  pay; 
and  that  to  save  appellee  the  necessity  of  coming  back  from 
Kansas  in  case  Henry  did  not  pay  within  the  four  years, 
Henry  was  to  give  this  note,  dated  ahead  to  1896,  the  end 
of  the  four  yearsf  so  that  appellee  could  have  that  to  rely 
upon  if  the  debt  was  not  previously  paid.  K^ot  all  they 
testified  harmonizes  exactly  with  that  theory,  and  they  do 
not  very 'closely  explain  why  Henry  was  then  to  have  an- 
other year's  time;  and  it  may  be  the  arrangement  was  not 
very  clearly  understood.  But  it  is  agreed  that  Henry  wrote 
the  note,  and  if  he  got  a  year  longer  in  which  to  pay  than 
was  really  intended,  it  was  his  act.  The  note  was  on  a 
printed  form,  and  the  figures  "18"  are  printed.  The  figures 
"96"  in  the  date  are  rather  heavily  and  bunglingly  made, 
and  there  are  indications  that  a  "2"  was  written  and  then 
changed  to  "6."  But  Henry  may  have  first  unconsciously 
written  tlie  real  date,  and  then  changed  it  to  "6"  to  conform 
to  the  arrangement  they  were  making.  .  Appellee  and  James 
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testify  that  Henry  started  to  write  the  note,  and  complained 
of  the  pen ;  that  James  then  went  to  his  room  and  brought  a 
fountain  pen;  that  Henry  dipped  it  in  ink  and  James  told 
him  not  to  dip  it  as  it  was  already  filled ;  and  that  Henry 
then  wrote  or  finished  writing  the  note.  He  may  have  re- 
traced the  date  with  this  pen,  liable  to  write  an  unnaturally 
broad  and  hea\7'  stroke  because  unnecessarily  dipped  in  ink. 
Appellee  and  James  both  testified  positively  that  the  note 
when  introduced  appeared  exactly  as  when  Henry  A\TOte 
and  delivered  it,  and  that  it  had  not  been  altered.  They 
also  testified  their  mother  was  about  the  house  but  that  they 
did  not  remember  whether  she  was  in  the  room.  Appellant, 
whose  business  is  tending  bar  in  a  saloon,  denied  this  testi- 
mony about  the  ink  and  the  change  of  pens,  and  testified 
that  he  wrote  the  date  1892,  and  so  delivered  it,  and  that 
James  was  not  at  home  that  day.  The  mother  testified  that 
James  was  not  at  home  that  day ;  that  she  knew  a  $400  note 
was  given,  but  that  she  did  not  hear  the  conversation  and 
did  not  know  what  the  arrangement  was.  Mrs.  Blair  was 
seventy-five  years  of  age  when  she  testified,  was  speaking  of 
a  matter  which  took  place  over  twelve  years  before  and  which 
did  not  personally  concern  her,  and  she  admitted  she  is  not 
now  on  friendly  terms  with  appellee.  This  was  the  place 
where  James  lived ;  it  was  natural  he  should  be  at  home  the 
day  his  visiting  brother  was  going  to  end  his  visit  and  start 
for  Kansas ;  and  neither  appellant  nor  the  mother  tell  where 
James  was  or  give  any  reason  for  remembering  that  on  a 
particular  day  twelve  years  before  he  was  not  at  home.  We 
cannot  say  the  jury  and  the  trial  judge  ought  to  have  reached 
a  different  conclusion  from  this  proof.  It  may  be  the  note 
has  been  altered  to  avoid  the  Statute  of  Limitations,  but  that 
was  a  question  of  fact  for  the  jury,  and  their  verdict  is 
in  harmony  with  the  apparent  preponderance  of  the  evi- 
dence. 

It  was  proper  to  inquire  of  Mrs.  Blair  on  cross-examina- 
tion whether  she  had  any  feeling  against  appellee,  and  when 
she  replied  that  she  thought  any  one  would  the  way  they 
had  used  her,  appellee  was  not  bound  to  rest  under  that  im- 
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putation,  but  bad  a  right  to  elicit  from  ber  that  she  referred 
to  the  fact  that  she  had  been  placed  under  a  conservator  at 
the  instance  of  certain  of  her  children.  It  was  not  necessary 
to  prove  that  fact  by  the  record,  for  appellee  was  only  re- 
quiring ber  to  explain  an  ill-natured  remark  she  bad  made 
which  in  fact  referred  to  the  conservatorship.  She  intro- 
duced the  subject;  and  it  was  not  original  impeaching  testi- 
mony by  appellee,  as  appellant  assumes.  Mrs.  Blair  testified 
she  did  not  pay  much  attention  to  what  appellant  and  ap- 
pellee said  that  day,  that  they  talked  low  among  themselves, 
and  that  she  had  testified  to  all  she  had  heard  them  say; 
and  it  was  not  error  to  refuse  to  permit  appellant  to  ask  her, 
on  redirect  examination,  if  she  could  have  heard  all  the 
conversation  if  she  bad  cared  to  listen.  An  answer  either 
yes  or  no  would  have  been  immateriaL 

The  jury  were  plainly  instructed,  at  the  request  of  ap- 
pellant, that  if  the  note  sued  on  was  given  and  dated  on 
November  10,  1892,  and  the  date  afterwards  changed  to 
1896  without  the  knowledge  or  consent  of  appellant,  then 
the  verdict  should  be  for  appellant;  and  other  instructions 
given  for  appellant  were  to  the  like  effect ;  ajid  while  one  or 
two  of  the  instructions  given  for  appellee  might  have  been 
improved  in  form,  yet  none  of  them  were  misleading  or 
erroneous,  and  they  did  not  conflict  with  those  above  men- 
tioned given  for  appellant.  We  find  no  reversible  error  in 
the  action  of  the  court  on  the  instructions. 

On  the  motion  for  a  new  trial,  appellant  and  his  attorney 
filed  afiSdavits  that  they  were  taken  by  surprise  at  the  trial; 
that  they  did  not  suppose  there  would  be  any  claim  by  af)- 
pellee  tliat  the  note  was  executed  on  any  other  date  than 
November  10,  1896,  and  that  they  had  prepared  their  de- 
fense solely  with  reference  to  that  date.  This  suit  was  be- 
gun and  tried  in  1904.  If  they  supposed  the  suit  related 
to  a  note  given  in  1896,  why  did  they  plead  the  ten  years' 
Statute  of  Limitations?  Appellant's  testimony  shows  ho 
knew  he  had  given  appellee  but  one  note,  and  that  that  was 
for  $400  and  was  given  November  10,  1892.  The  copy  was 
dated  1896.     He  therefore  knew  (taking  his  testimony  to  be 
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issue,  and  pleas  setting  up  the  five  and  ten  years'  Statutes 
the  truth  as  he  remembered  it)  either  that  the  copy  was  an 
error  and  that  at  the  trial  the  date  of  the  note  would  be 
found  to  be  1892,  or  else  that  the  date  of  the  note  had  been 
changed.  It  seems  obvious  that  he  pleaded  the  ten  years' 
statute  to  meet  the  note  if  it  was  dated  1892,  and  non-execu- 
tion of  the  note  to  meet  it  if  it  w^as  dated  1896.  Again,  ap- 
pellant could  have  obtained  a  complete  disclosure  of  the  cause 
of  action  by  asking  for  a  bill  of  particulars.  Further,  it  is 
not  shovm  that  appellant  can  produce  any  more  proof  at  a 
new  trial.  The  motion  for  a  new  trial  was  made  Decem- 
ber 14,  1904.  The  aflSdavits  of  appellant  and  his  counsel 
Avere  sworn  to  December  29,  1904,  and  January  10,  1905, 
and  they  state  that  if  given  a  little  time  they  hope  to  produce 
witnesses  to  testify  where  James  was  on  November  10,  1892, 
and  that  he  was  not  at  heme.  On  February  17,  1905,  the 
court  continued  the  motion  for  a  new  trial,  and  it  was  heard 
on  July  20,  1905.  The  expected  proof  was  not  produced. 
It  was  shown  that  witnesses  had  heard  James  say  he  and 
appellee  would  do  anything  to  beat  appellant,  and  one  wit- 
ness was  not  sure  but  he  had  heard  James  say  they  would 
swear  to  anything  to  accomplish  that  result.  Other  affiants 
spoke  well  of  Mrs.  Blair's  mental  powers.  It  was  also  shown 
that  her  conservator  has  since  been  discharged.  We  find 
nothing  in  this  requiring  a  new  trial. 
The  judgment  is  therefore  affirmed. 

A-fJirmed. 


John  Huenl  \.  Mleliael  F.  Freehill. 
Gen.  No.  4,616. 

1.  Vesdict — interest  allowable  upon.  Interest  may  properly  be 
aUowed  upon  a  verdict. 

2.  Verdict — when  allowance  of  interest  upon,  ineffective.  Where 
the  court  allows  Interest  upon  a  verdict  but  fails  to  compute  the 
same  and  add  it  to  the  principal  of  the  verdict,  it  is  ineffective 
and  an  execution  can  only  issue  for  the  amount  of  the  verdict. 

3.  Verdict — when  small  excessiveness  Of,  will  not  reverse.    The 
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mere  fact  that  a  verdict  is  excessive  by  a  few  dollars  will  not  re- 
verse, the  maxim  de  minimis  non  curat  lex  applying. 

4.  CoxvEKSATiON — proof  of,  competent,  notwithstanding  one  of 
parties  to,  is  dead.  Proof  by  a  witness  to  a  conversation,  if  other- 
ivise  material,  is  competent  notwithstanding  one  of  the  participants 
in  such  conversation  is  dead. 

5.  Contract — may  rest  part  in  writing  and  part  in  parol.  A 
contract  may  rest  partly  in  writing  and  partly  in  parol;  and  the 
parol  portion  may  be  established  by  oral  testimony. 

6.  Counts — when  election  under,  need  not  he  made.  In  this 
case  it  was  held  that  it  was  proper  not  to  require  the  plaintiff  to 
elect  under  which  count  he  would  proceed  where  one  of  such  counts 
was  for  the  conversion  of  merchandise  and  the  other  for  the  con- 
version of  the  proceeds  of  such  merchandise  after  ltd  sale. 

7.  Instructions — when  references  to  evidence,  proper.  Instruc- 
tions which  tell  the  jury  that  "if  you  believe  from  the  evidence," 
are  proper;  it  is  not  necessary  that  the  phrase  "if  you  believe  from 
-a  preponderance  of  the  evidence"  should  be  employed. 

8.  Instructions — when  confusion  in  modifications  will  not  re- 
verse. Where  the  modifications  of  instructions  are  inserted  in 
wrong  places,  thereby  causing  some  confusion,  a  reversal  will  not 
follow  unless  it  is  apparent  that  the  Jury  were  misled. 

Action  of  trover.  Appeal  from  the  Circuit  Court  of  Living- 
ftton  County;  the  Hon.  Thomas  M.  Harris,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1905.  Afllrmed.  Opinion 
filed  March  10,  1906. 

R.  S.  McIlduff,  for  appellant 

A.  C.  XoBTON  and  R.  B.  Campbell,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 
This  case  was  before  us  at  a  former  term,  and  our  opinion 
is  reported  in  Freehill  v.  Hueni,  103  111.  App.,  118.  On 
page  123  of  that  opinion  the  word  "plaintiff"  at  the  end  of 
the  first  paragraph  should  be  '^defendant,"  and  in  the  next  to 
the  last  sentence  of  the  opinion  the  word  "conversation" 
should  be  "conversion."  That  opinion  contains  a  full  state- 
ment of  the  case,  and  it  wull  not  be  repeated  here.  After 
the  cause  was  remanded  to  the  court  below  various  changes 
in  the  pleadings  were  made,  and  the  cause  was  finally  tried 
upon  two  of  the  counts  of  the  original  declaration,  one  for 
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the  conversion  of  the  oats,  and  the  other  for  the  conversion 
of  the  j)roceeds  of  the  oats  after  their  sale;  all  proper  pleas 
and  replications  being  by  agreement  treated  as  filed.  There 
was  a  jury  trial  in  January,  1905,  and  a  verdict  of  plaintiff 
for  $341.87.  There  was  a  judgment  for  that  sum,  to  which 
judgment  these  words  were  added,  "with  interest  thereon 
at  the  rate  of  five  per  cent,  per  annum  from  January  19, 
A.  D.  1905,  to  the  present  date."  That  provision  for  in- 
terest is  assigned  for  error.  The  date  named  was  the  date 
of  the  rendition  of  the  verdict.  The  judgment  was  in  April 
following.  Section  3  of  our  statute  on  interest  authorizes 
such  an  allowance  of  interest  upon  a  verdict ;  but  as  the  court 
did  not  compute  the  interest  and  find  the  amount  thereof,  it 
will  not  avail  plaintiff,  as  the  clerk  can  only  issue  an  execu- 
tion for  the  amount  named  in  the  judgment,  and  that  judg- 
ment will  only  bear  interest  from  its  date. 

The  one  meritorious  question  in  this  case  is  whether  de- 
fendant did  keep  on  hand  the  880  bushels  of  oats  delivered 
to  him  by  plaintiff,  and  for  which  he  issued  his  warehouse 
receipt,  or  other  oats  of  like  quantity  and  quality,  to  meet 
said  warehouse  receipt,  or  whether  a  few  months  after  the 
issuance  of  this  receipt  he  shipped  out  and  sold  all  the  oats 
in  his  warehouse  and  bins,  thereby  converting  the  oats  to 
his  own  use.  Upon  this  subject  there  was  a  direct  conflict 
in  the  evidence,  and  there  was  evidence  sufficient  to  sustain 
plaintiff's  charge  of  a  conversion.  The  condition  of  the 
proof  is  such  that  we  would  not  be  warranted  in  disturbing 
the  verdict  of  the  jury  upon  that  subject. 

Defendant  insists  the  court  erred  in  permitting  plaintiff 
to  prove  a  conversation  between  defendant  and  Best  the  next 
summer  after  the  oats  were  delivered  to  defendant,  in  which, 
according  to  plaintiff's  witness,  defendant  told  Best  in  effect 
that  he  had  shipped  out  all  the  oats  and  had  no  oats  on 
hand  to  answer  plaintiff's  warehouse  receipt.  We  fail  to 
see  the  force  of  the  objection.  Best  is  dead,  but  that  does 
not  deprive  plaintiff  of  the  right  to  prove  the  conversation 
by  another  jxjrson  who  was  present.  Whether  the  witness 
was  telling  the  truth  or  was  actuated  by  some  improper 
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motive  to  testify  falsely  was  for  the  jury  to  decide.  A  state- 
ment made  by  a  party  to  a  suit  concerning  the  merits  of  the 
controversy  and  against  his  interest  may  be  proved  in  evi- 
dence against  him. 

The  warehouse  receipt  set  out  in  our  former  opinion  does 
not  state  the  grade  of  the  oats.  The  court  permitted  plain- 
tiff to  prove  that  the  oats  plaintiff  delivered  to  defendant 
were  number  2  oats.  We  are  of  opinion  this  proof  was 
properly  received.  A  contract  may  rest  partly  in  writing 
and  partly  in  parol.  If  the  writing  had  specified  the  grade 
plaintiff  could  not  have  contradicted  it,  but  the  receipt  being 
silent  on  that  subject  it  was  proper  to  permit  plaintiff  ta 
supply  the  omission. 

Certain  instructions  given  at  plaintiff's  request  required 
defendant  to  have  on  hand  oats  sufficient  to  meet  his  out- 
standing warehouse  receipts,  and  it  is  repeatedly  asserted  by 
defendant,  appellant  here,  in  his  brief  that  the  record  con- 
clusively shows  that  this  was  the  only  warehouse  receipt 
outstanding.  On  pages  110  and  111  of  the  record  it  will  be 
found  that  defendant  testified  that  he  had  other  storage  cer- 
tificates outstanding  besides  plaintiff's,  probably  one  or  twa 
thousand  bushels,  and  that  he  had  just  a  few  storage  receipts 
out. 

It  is  claimed  the  court  should  have  compelled  plaintiff 
to  elect  under  which  of  the  two  counts  above  specified  he 
would  proceed.  We  find  nothing  in  the  record  requiring  or 
justifying  such  election. 

Complaint  is  made,  of  the  action  of  the  court  upon  the 
instructions.  We  find  these  complaints  in  the  main  without 
merit.  Some  of  plaintiff's  instructions  said,  "If  you  believe 
from  the  evidence,"  and  it  is  argued  that  that  was  erroneous, 
and  they  should  have  read  "If  you  believe  from  the  pre- 
ponderance of  the  evidence."  This  contention  is  without 
merit.  Such  instructions  have  been  repeatedly  approved  as 
sufficient.  We  select  a  few  cases  at  random.  Mt.  Olive 
Coal  Co.  V.  Rademacher,  190  111.,  538;  Chicago  City  Ry. 
Co.  V.  Hastings,  136  111.,  251;  Pennsylvania  Co.  v.  Marshall, 
119  111.,  399.     In  one  or  two  cases  in  modifying  defend- 
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^nt's  instructions,  the  modification  was  inserted  in  the  wrong 
place,  so  that  the  modification  may  have  created  some 
confusion.  We  find,  however,  that  in  the  main  the  jury 
were  well  and  sufficiently  instructed,  and  that  they  could 
not  have  been  misled. 

It  is  claimed  the  verdict  exceeds  the  amount  due  on  plain- 
tiff's theory  by  a  few  dollars.  The  excess  claimed  is  too 
small  to  work  a  reversal  under  the  rule  de  minimis  non  curat 
lex,  but  we  find  by  computation  that  the  verdict  is  not  ex- 
cessive. 

We  find  no  substantial  error  in  the  record  and  are  of  opin- 
ion that  the  judgment  is  just  The  judgment  is  therefore 
-affirmed. 

Affirmed. 


George  L.  Marion  v.  Courier  Publishing  Company. 
Gen.  Xo.  4,603. 

1.  Libel — when  words  are  actionable  without  proof  of  special 
^damage,  A  charge  against  a  physician  of  unprofessional  conduct 
In  the  treatment  of  a  case  is  actionable  without  proof  of  special 
damage. 

2.  Libel — effect  of  general  statements  of  damage  at  conclusion 
of  declaration,  A  general  statement  of  damage  ;nade  at  the  con- 
clusion of  a  declaration  applies  to  each  of  the  several  counts 
thereof. 

Action  for  libel.  Appeal  from  the  Circuit  Court  of  Kane  County; 
the  Hon.  Henby  B.  Willis,  Judge,  presiding.  Heard  in  this  court 
•at  the  October  term,  1905.  Reversed  and  remanded.  Opinion  filed 
March  10,  1906. 

CiiABLEs  B.  Hazlehubst,  fop  appellant. 
BoTSFORD,  Wayne  &  Botsford,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

In  an  action  for  libel  brought  by  George  L.  Marion  against 
the  Courier  Publishing  Company,  plaintiff  filed  a  second 
amended  declaration,  which  will  hereinafter  be  called  the 
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declaration,  defendant  demurred  thereto,  the  dcmuiTer  was 
sustained,  plaintiff  stood  by  the  declaration,  defendant  had 
judgment  for  costs,  and  plaintiff  api:)eals. 

The  declaration  alleged  that,  plaintiff  was  a  resident  of 
the  city  of  Elgin,  a  lawfully  licensed  and  practising  phy- 
sician and  surgeon,  of  much  practice,  in  good  standing,  and 
deservedly  held  of  good  ability,  skill,  credit,  reputation  and 
standing  in  his  profession,  by  his  neighbor3  and  by  those 
with  whom  he  had  dealings  as  such  physician  and  surgeon ; 
that  defendant  was  editor  and  proprietor  of  a  newspaper 
called  the  Elgin  Daily  Courier,  printed  and  published  daily 
by  defendant  in  said  city ;  that  on  and  for  many  days  before 
February  5,  1904,  plaintiff  as  such  physician  and  surgeon 
had  been  carefully  and  properly  treating  and  caring  for 
Eugene  Dwyer  for  an  injury  sustained  by  him ;  that  defend- 
ant, knowing  the  premises  and  maliciously  intending  to  in- 
jure and  destroy  plaintiff^s  good  name,  reputation,  credit, 
business  and  professional  practice,  and  to  cause  him  to  be- 
come a  physician  and  surgeon  of  no  good  name,  reputation, 
occupation,  and  practice,  did,  on  February  5,  1904,  compose 
and  publish  in  said  newspaper  certain  false,  scandalous, 
malicious,  defamatory  and  libelous  matters  of  and  concern- 
ing the  plaintiff,  and  his  said  business,  practice  and  occupa- 
tion. The  article  is  then  set  out  with  innuendoes.  The 
purport  of  the  article  is  that  plaintiff  and  other  physicians 
were  treating  a  boy  named  Eugene  Dwyer  in  a  hospital  for 
a  serious  injury  to  his  leg;  that  it  was  agreed  by  the  phy- 
sicians that  the  boy's  leg  must  be  encased  in  a  wooden  cast  of 
a  special  make ;  that  plaintiff  was  the  only  physician  in  that 
town  who  owned  sueh  a  cast ;  that  he  permitted  its  use  and 
it  was  applied  to  Dwyer's  leg;  tliat  Thomas  Dwyer,  father 
of  the  patient,  and  plaintiff  got  into  an  altercation  as  to 
whether  Dr.  Pelton  or  Dr.  Brown  was  the  family  phy- 
sician ;  that  Thomas  Dwyer  discharged  plaintiff  on  the  spot ; 
that  after  the  other  physicians  had  left  the  hospital  plaintiff 
called  and  requested  the  nurses  to  string  the  patient  on  a 
harness  while  plaintiff  removed  the  cast ;  that  the  nurses  re- 
fused to  permit  plaintiff  to  take  off  the  cast,  but  that  they 
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took  it  oif  and  delivered  it  to  plaintiff;  that  if  the  patient 
had  died  that  night,  plaintiff  would  have  been  compelled  to 
face  a  serious  charge;  that  another  cast  was  made  to  order 
and  at  noon  next  day  another  physician  had  encased  the  in- 
jured leg;  that  despite  the  treatment  the  boy  had  received 
he  managed  to  pull  through,  and  his  parents  believe  he  will 
recover;  that  since  the  accident  Thomas  Dwyer  and  plaintiff 
have  had  hot  words  as  to  who  would  administer  treatment; 
that  plaintiff  was  present  when  the  boy  was  injured  and  ac- 
companied him  to  the  hospital ;  that  plaintiff  insisted  on  car- 
ing for  him;  that  it  is  customary  among  the  profession  to 
permit  the  physician  first  on  the  ground  to  care  for  the 
patient  till  those  in  authority  are  consulted ;  and  if  a  family 
physician  is  named  it  is  the  duty  of  the  first  physician  to 
withdraw  unless  retained,  and  then  to  work  in  connection 
with  the  family  physician.  Most  of  the  innuendoes  are  war- 
ranted by  the  language  used.  The  innuendoes  in  the  second 
and  third  counts  that  defendant  intended  to  charge  that 
plaintiff  was  a  physician  and  surgeon  of  no  ability,  capacity, 
and  skill,  and  did  not  know  enough  and  was  not  competent 
to  remove  said  cast,  and  therefore  was  not  permitted  to  re- 
move it,  we  think  were  not  warranted  by  the  ^Vords.  Pos- 
sibly one  or  two  other  innuendoes  are  subject  to  the  same 
criticism. 

But  the  article  means  that  plaintiff  became  angry  and  re- 
quired the  removal  of  his  cast  from  the  boy's  leg;  that  it  was 
not  proper  and  skillful  treatment  of  the  patient  to  remove 
the  cast  at  that  time,  but  on  the  contrary  that  it  was  perilous 
to  the  patient  and  might  have  caused  his  death,  and  if  the 
patient  had  died  that  night,  plaintiff  would  have  been  com- 
pelled to  answer  a  serious  charge.  The  apparent  meaning  is 
that  plaintiff  would  have  been  compelled  to  answer  the 
charge  of  causing  the  boy's  death.  The  article  plainly 
charges  plaintiff  with  unprofessional  conduct  in  his  treat- 
ment of  the  case.  Where  such  a  charge  is  made  against  a 
professional  or  business  man,  about  his  conduct  of  his  pro- 
fession or  business,  the  words  are  actionable  without  allega- 
tion or  proof  of  special  damage.     Xelson  v.  Borclienius,  52 
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Ill,  236 ;  Clifford  v.  Cochrane,  10  111.  App.,  570 ;  McDonald 
V.  Lord,  27  111.  App.,  Ill;  Gerald  v.  Inter  Ocean  Publish- 
ing Co.,  90  111.  App.,  205.  At  the  close  of  the  declaration 
it  is  charged  that  by  means  of  the  committing  of  snch 
grievances  by  defendant,  plaintiff  has  been  injured  in  his 
good  name,  credit,  reputation,  business,  profession,  practice 
and  occupation  as  such  physician  and  surgeon,  and  brought 
into  public  scandal  and  disgrace,  and  has  been  shunned  and 
avoided  by  divers  persons,  etc.  The  precedents  authorize 
such  a  statement  of  general  damage  at  the  end  of  all  the 
counts,  applicable  to  each.  2  Chitty  on  Pleading,  625  to  631. 
The  article  and  the  innuendoes  properly  framed  state  a  cause 
of  action.  Defendant's  argument  is  to  some  extent  based 
upon  the  supposed  truth  of  part  of  the  article ;  but  the  decla- 
ration charges  that  the  article  is  false,  and  the  demurrer  ad- 
mits that  allegation. 

The  judgment  is  reversed   and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Reversed  and  remanded. 


Pioneer  Fire-Prooflng.  Company  v.  James  Clifford. 
GeB.  No.  44«& 

1.  Conviction  of  crime — what  competent  as  affecting  credibil- 
ity of  witness.  To  affect  the  credibility  of  a  witness  it  Is  only  com- 
petent to  show  the  conviction  of  such  a  crime  as  at  common  law 
excluded  the  person  convicted  from  being  a  witness  In  either  a  civil 
or  a  criminal  case. 

2.  Fellow-servants — when  refusal  of  instrtcction  upon  rule  of, 
error.  The  refusal  of  the  court  to  instruct  the  jury  as  to  the  law 
of  fellow-servants  is  error  where  such  question  was  one  of  the  im- 
portant issues  in  the  case  and  no  other  instruction  upon  the  ques- 
tion was  glyen. 

3.  Fellow-servants — when  co-servants  may  he,  notwithstanding 
in  employ  of  different  masters.  The  relation  of  fellow-servants  may 
exist  between  the  employes  of  different  masters  where  the  employes 
of  one  of  such  masters  have  been  loaned  to  the  other  and  all  are 
under  the  direction  and  control  of  a  single  master. 
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Action  on  the  case  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  LaSalle  County;  the  Hon.  Richard  S.  Fahband,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1905.  Re- 
yersed  and  remanded.    Opinion  filed  March  10,  1906. 

MtjDougall,  Chapman  &  Bayne,  for  appellant. 

HuTTMANN,  BuTTEBS  &  Cabr,  foF  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Appellee  was  injured  by  being  caught  between  two  cars 
of  appellant  in  its  clay  bank  or  pit  east  of  the  city  of  Ottawa; 
when  appellee  was  at  work  for  appellant,  and  he  sued  ap- 
pellant to  recover  damages  for  such  injuries.  The  cause 
was  before  us  at  a  former  term.  Pioneer  Fire-Proofing  Co. 
V.  Clifford,  118  111.  App.,  457.  After  that  decision  there 
was  another  trial  below,  and  a  judgment  for  appellee.  Ma- 
terial and  controverted  questions  of  fact  upon  the  second 
trial  were,  whether  appellee  was  injured  because  of  a  risk 
which  he  assumed;  whether  he  was  injured  because  of  his 
own  negligence;  whether  he  was  injured  because  of  the 
negligence  of  William  Foster,  also  employed  in  the  clay 
bank;  and,  if  so,  whether  Foster  and  appellee  were  fellow 
servants,  so  as  to  relieve  appellant  from  responsibility  for  .the 
consequences  of  Foster's  negligence.  Eugene  Myers  was  an 
important  witness  for  appellant  on  these  questions,  and  it  is 
insisted  here  by  appellee  that  the  jury  did  not  believe  him 
and  should  not  have  done  so. 

In  that  state  of  the  case,  appellee,  over  repeated  objec- 
tions and  exceptions  by  appellant,  was  permitted  to  draw 
out  from  Myers,  on  cross-examination,  that  he  had  served 
three  years  in  the  penitentiary  at  Joliet  under  a  sentence  by 
the  Circuit  Court  of  LaSalle  county.  The.  statute  which 
permits  such  oral  proof  by  way  of  impeachment  in  civil 
cases,  does  not  authorize  proof  of  the  conviction  of  any 
crime,  but  only  of  a  conviction  of  an  infamous  crime, — that 
is,  of  such  a  crime  as,  at  common  law,  excluded  the  person 
convicted  from  being  a  witness  in  either  a  civil  or  a  criminal 
case.     Bartholomew  v.  People,  104  III,  601 ;  Matzenbaugli 
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V.  People  ex  rel.,  194  111.,  108;  Lamkin  v.  Burnett,  7  111. 
App.,  143;  Burke  v.  Stewart,  81  111.  App.,  506;  Daxen- 
becklar  v.  People,  93  111.  App.,  553.  Imprisonment  in  the 
penitentiary  is  imposed  as  a  pimishment  for  crimes  which 
are  not  infamous.  Appellee  did  not  show  that  Myers  had 
been  convicted  of  an  infamous  crime,  and  seems  to  concede 
here  that  he  had  not  been  so  convicted.  Appellee  could  not 
put  in  the  proof  he  did  and  cast  on  appellant  the  burden  of 
showing  why  Myers  was  sentenced  to  the  penitentiary.  Ap- 
pellant might  be  taken  by  surprise  and  might  not  know 
what  the  fact  w^as;  and,  besides,  appellant  was  not  required 
to  introduce  proof  to  show  whether  appellee's  proof  was  com- 
petent. This  evidence  was  repeatedly  objected  to,  and  it 
was  not  sho^vn  to  be  competent,  and  therefore  it  should  not 
have  been  admitted.  Once  admitted,  its  evil  influence  with 
the  jury  was  not  likely  to  be  overcome.  If  appellee's  con- 
tention is  correct,  a  cross-examiner  can  compel  a  witness  to 
testify  to  his  incarceration  for  a  crime,  and  get  the  full 
benefit  of  that  impeaching  testimony  before  the  jury,  even 
if  he  knows  it  was  not  for  an  infamous  crime.  We  cannot 
sustain  that  position. 

The  court  refused  the  29th  instruction,  requested  by  ap- 
pellant. It  correctly  defined  fellow  servants,  and  stated  the 
law  as  to  the  non-liability  of  an  employer  for  an  injury  to 
one  servant  caused  by  the  negligence  of  a  fellow  servant  of 
the  injured  party;  and  it  applied  that  law  to  this  case.  Xo 
instruction  was  given  upon  that  subject,  and  appellant  was 
deprived  of  an  important  legal  proposition  upon  which  it 
had  the  right  to  have  the  jury  instructed,  unless  under  the 
facts  the  jury  could  not  find  the  relation  of  fellow  servant 
to  exist.  Robert  Cannon  had  a  coal  yard  and  a  feed  yard 
and  kept  teams  in  the  city  of  Ottawa.  Appellee  was  in  his 
employ.  Cannon  let  appellee  and  a  horse  to  appellant  for 
a  stipulated  price.  Appellant  paid  Cannon  for  the  services 
of  the  horse  and  man,  and  Cannon  paid  appellee.  Appellee 
would  drive  to  the  pit  each  morning  and  then  with  the  horse 
haul  both  loaded  and  empty  cars  between  the  main  track  and 
the  place  of  loading  at  the  face  of  the  bank.     Foster  was  in 
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the  employ  of  appellant  doing  the  same  kind  of  wort  with 
another  horse.  It  is  contended  that  Foster  and  appellee 
were  servants  of  different  masters,  and  that  therefore  the 
doctrine  of  fellow  servants  cannot  apply,  under  John  Spry 
Lumber  Co.  v.  Duggan,  182  111.,  218,  and  C.  &  A.  K.  K. 
Co.  V.  Harrington,  192  111.,  9.  In  the  first  of  these  cases, 
Duggan  was  one  of  a  gang  of  men  hired  by  Hunt  to  un- 
load a  boat  load  of  lumber  under  a  contract  Hunt  had  with 
the  lumber  company.  They  worked  under  Hunt's  direc- 
tions, and  passed  the  lumber  from  the  vessel  to  the  dock. 
The  lumber  company  had  servants  who  received  the  lumber 
and  piled  it  on  the  dock,  and  they  did  that  work  so  negli- 
gently that  as  Duggan  passed  along  the  dock  after  he  had 
left  his  place  of  work,  the  lumber  fell  upon  and  injured 
him.  It  was  held  that  the  employees  of  the  lumber  com- 
pany who  piled  the  lumber  on  the  dock  were  not  fellow 
servants  with  Duggan,  working  for  Hunt  in  a  different  em- 
ployment. In  the  second  case  Harrington  was  a  member  of 
a  switching  crew  of  the  Clover  Leaf  road,  and  was  injured 
by  the  negligence  of  a  switching  crew  of  the  C.  &  A.  R.  R. 
Co.  in  departing  from  a  switch  and  leaving  it  open.  It 
was  held  the  latter  crew  were  not  fellow  servants  with  Har- 
rington. In  each  of  these  cases,  the  different  sets  of  men 
were  laboring  under  the  direction  of  different  employers,  and 
at  distinctly  different  work.  Here  appellee  w'as  wholly  un- 
der the  direction  and  control  of  appellant  from  morning  till 
night  at  the  clay  bank,  and  he  worked  with  appellant's  other 
men  in  the  pit  without  any  distinction.  The  facts  are 
similar  to  a  case  where  a  father  contracts  to  another  the 
services  of  his  minor  son,  and  collects  his  pay,  but  the  son 
while  at  work. is  wholly  under  the  control  and  direction  of 
the  employer.  In  our  judgment  such  a  minor  child  could 
be  a  fellow  servant  with  the  other  persons  Avorking  for  the 
common  master.  Hasty  v.  Sears,  157  Mass.,  123,  is  in 
point.  It  was  there  held  that  where  one  person  lends  his 
servant  to  another  for  a  particular  employment,  the  servant, 
for  anything  done  in  that  particular  employment,  must  be 
dealt  with  as  the  servant  of  the  man  to  whom  he  was  lent; 
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and  if  such  servant  received  injuries  in  such  employment 
from  the  negligence  of  a  servant  of  the  person  to  whom  he 
was  lent,  the  doctrine  of  fellow  servant  applies.  To  the 
same  general  effect  is  Coughlan  v.  Cambridge,  166  Mass., 
268;  Anderson  v.  Boyer,  156  N.  Y.,  93;  Ewan  v.  Lippincott, 
47  K  J.  Law.,  192;  and  D.  L.  &  W.  R.  R.  Co.  v.  Hardy, 
59  N.  J.  Law.,  35  and  562.  The  case  of  111.  Central  R.  R. 
Co.  V.  Cox,  21  111.,  20,  applies  the  same  rule,  though  without 
discussion.  See  also  Consolidated  Fire  Works  v.  Koehl,  190 
111.,  145.  In  12  Am.  &  Eng.  Ency.  of  Law,  2nd.  Ed.  996, 
the  principle  here  involved  is  thus  stated:  "The  general 
servant  of  one  person  may  become  the  servant  of  another 
by  submitting  himself  to  the  control  and  direction  of  the 
other.  In  such  a  case  the  servant  becomes  the  fellow  servant 
of  the  servants  of  the  person  under  whose  control  he  comes ; 
and  neither  his  general  master  nor  his  special  master  is 
liable  if  he  is  injured  by  the  negligence  of  one  of  the  other 
servants."  All  the  reasons  for  the  fellow  servant  rule  ap- 
ply here,  and  in  our  judgment  the  fact  that  Cannon  made 
the  contract  and  drew  the  compensation  from  appellant,  and 
paid  appellee  a  sum  which  covered  not  only  these  services 
but  also  whatever  he  did  for  Cannon  at  the  feed  yard  nights 
and  Sundays,  does  not  prevent  the  application  of  the  doctrine 
of  fellow  servant  to  this  case,  and  therefore  the  instruction 
should  have  been  given.  Whether  the  other  facts  made 
Foster  and  appellee  fellow  servants,  was  a  question  for  the 
jury  under  proper  instructions. 

The  declaration  apparently  does  not  deny  that  appellee 
assumed  the  risk,  or  state  facts  from  Avhich  that  can  be 
implied.  It  is  open  to  question  whether  it  avers  that  the 
negligence  which  resulted  in  the  injury  to  appellee  was  not 
that  of  a  fellow  servant.  The  first  instruction  given  at  the 
request  of  plaintiff  directed  a  verdict  for  plaintiff  if  he  was 
injured  by  the  negligence  of  defendant  as  charged  in  the 
•der'laration,  while  he  was  in  the  exercise  of  ordinary  care. 
As  the  cause  must  be  tried  again,  we  suggest  to  counsel 
whether  this  instruction  did  not  deprive  appellant  of  the 
defense  of  assimied  risk,  and  perhaps  also  that  of  fellow 
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servant,  under  L  C.  E.  E.  Co.  v.  Smith,  208  111.,  608,  and 
Terra  Cotta  Lumber  Co.  v.  Hanley,  214  111.,  243. 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  triaL 

Reversed  and  remanded. 


Eliza  DeClerque  v.   George   W.   Campbell^  Adminis- 
trator. 

Gen.  No.  4,599. 

1.  Appeal — from  what  does  not  lie.  An  appeal  does  not  lie  from 
an  order  vacating  a  judgment;  such  an  order  is  purely  interlocu- 
tory. 

2.  Statute  of  Limitations — effect  of  ftting  of  claim  upon.  The 
effect  of  filing  a  claim  in  the  court  of  probate  is  to  arrest  the  run- 
ning of  the  statute  against  such  claim. 

3.  Administration  of  estates — what  does  not  deprive  court  of 
jurisdiction  over  claim.  The  filing  of  a  claim  against  an  estate  in 
the  course  of  administration  vests  the  court  with  Jurisdiction  thereof 
and  the  failure  to  continue  the  hearing  upon  the  claim  from  term  to 
term  does  not  deprive  the  court  of  such  Jurisdiction;  the  only  effect 
of  such  failure  is  to  require  the  claimant  to  give  the  administrator 
notice  of  the  hearing  upon  the  claim. 

Contest  in  court  of  probate.  Appeal  from  the  Circuit  Court  of 
Peoria  County;  the  Hon.  Theodore  N.  Green,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1905.  Reversed  and  re- 
manded.   Opinion  filed  March  10,  1906. 

Covey  &  Covey  and  Winslow  Evans,  for  appellant. 

Abthuk  Keithley,  for  appellee. 

*  Mb.  Justice  Dibell  delivered  the  opinion  of  the  court* 
Eliza  DeClerque  held  six  promissory  notes  upon  which 
Charles  H.  Powell  was  guarantor.  If  nothing  had  inter- 
vened to  arrest  the  ten  years'  Statute  of  Limitations,  the  note 
first  maturing  would  have  been  barred  on  January  8,  1908, 
and  the  last  one  maturing  would  have  been  barred  on  July 
3,   1903.     Charles  H.   Powell  died  on  August   12,   1902. 
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George  W.  Campbell  qualified  as  his  administrator  in  the 
Probate  Court  of  Peoria  county,  December  31,  1902.  He 
fixed  upon  the  March  term,  1903,  for  the  presentation  of 
claims  against  the  estate.  On  March  16,  1903,  at  said  term, 
Eliza  DeClerque  filed  in  said  court  a  claim  against  said  es- 
tate upon  said  notes,  together  with  a  written  consent  by  the 
administrator  for  the  allowance  of  said  claim  in  the  sum  of 
$1872.14  and  on  March  17,  1903,  it  was  allowed  in  that  sum 
as  a  claim  of  the  seventh  class.  On  May  20,  1903,  the 
widow  of  deceased  entered  a  motion  in  said  court  to  set  aside 
such  allowance.  On  June  1,  1903,  the  Probate  Court  va- 
cated the  judgment  allowing  said  claim.  On  Jime  15,  1903, 
claimant  prayed  for  and  was  allowed  an  appeal  to  the  Circuit 
Court  from  the  order  vacating  said  judgment,  and  filed  an 
appeal  bond,  Avhich  was  approved.  It  is  alleged  by  one 
party  that  on  that  appeal  the  claim  was  once  allowed  in  the 
Circuit  Court,  and  the  judgment  afterwards  vacated,  but  we 
find  no  such  proof  in  this  record.  On  May  11,  1904,  claim- 
ant dismissed  her  appeal  in  the  Circuit  Court,  and  a  proce- 
dendo to  the  Probate  Court  was  ordered.  The  procedendo 
wsLS  issued  June  6th,  and  served  June  30,  1904.  The  claim 
came  on  for  hearing  in  the  Probate  Cowt,  and  on  October 
26,  1904,  it  was  allowed  at  $1986  as  of  the  seventh  class. 
From  that  allowance  the  administrator  prosecuted  an  ap- 
peal to  the  Circuit  Court,  where  the  claim  was  tried  without 
a  jury,  and  the  issues  were  found  for  the  estate,  and  the 
administrator  had  a  judgment  for  costs,  from  which  judg- 
ment claimant  prosecutes  this  appeal.  The  sole  question  is 
whether  the  claim  is  barred  by  the  ten  years'  Statute  of 
Limitations. 

The  right  of  action  upon  these  notes  had  not  been  barred 
when  Powell  died.  Section  19  of  our  statute  gave  the  OA\Tier 
of  the  notes  one  year  after  letters  of  administration  within 
which  to  commence  an  action  thereon  against  the  adminis- 
trator. That  year  began  to  run  December  31,  1902.  The 
claim  was  filed  with  the  written  consent  of  the  administrator 
to  the  allowance  of  the  claim,  and  the  claim  allowed,  in 
March,  1903.     The  claim  had  not  then  been  barred.     It  was 
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not  barred  when  the  widow  procured  the  vacation  of  that 
allowance.  The  effect  of  that  vacation  was  to  leave  the  claim 
pending  in  the  Probate  Court  for  trial.  The  attempt  by 
claimant  to  appeal  to  the  Circuit  Court  from  the  order  va- 
cating the  judgment  was  void.  That  order  Avas  interlocutory 
only  and  not  appealable.  That  appeal  did  not  have  the  legal 
effect  of  removing  the  claim  to  the  Circuit  Court  or  give  that 
court  any  jurisdiction  of  the  cause.  The  claim  remained  in 
the  Probate  Court,  without  action  from  June  11,  1903,  when 
the  judgment  was  vacated,  till  it  was  again  tried  in  that  court, 
which  seems  to  have  been  October  26,  1904,  the  day  when 
it  was  allowed.  The  clerk  of  the  Probate  Court  testified 
that  he  had  examined  the  records  of  his  court  in  the  case 
of  this  claim,  and  that  there  Avas  no  order  continuing  the 
claim  from  term  to  term,  or  from  month  to  month,  or  to 
any  time.  The  argument  is  that  for  want  of  an  order  con- 
tinuing the  claim  from, term  to  term  the  claim  Avas  discon- 
tinued at  the  close  of  the  June  term,  1903,  and  that  the  ten 
years'  statute  had  therefore  barred  it  before  the  date  of 
its  allowance  on  October  26,  1904. 

Appellee  relies  upon  Propst  v.  ileadows,  13  111.,  157; 
Reitzell  v.  Miller,  25  111.,  67;  Schneider  v.  Foote,  71  111. 
App.,  410;  and  Viskniskki  v.  Bleakley,  88  111.  App.,  613. 
Propst  V.  Meadows  was  a  bill  in  equity  to  set  aside  the  al- 
lowance of  a  claim  Avithout  notice  to  the  executor.  It  Avas 
there  said  that  if  claims  are  not  finally  disposed  of  at  the 
term  fixed  by  the  executor  for  the  presentation  of  claims, 
they  must  be  continued  by  order  of  court  to  some  specified 
time,  or  be  presented  again  under  the  statute.  In  Eeitzell 
Y.  Miller,  the  August  term,  1850,  Avas  designated  for  the 
presentation  of  claims.  Miller's  claim  was  not  filed  till  May 
7,  1852.  It  does  not  appear  that  any  steps  Avere  taken  to 
notify  the  administrators  or  to  bring  them  into  court  till 
the  March  term,  1859.  The  claim  Avas  on  an  open  account, 
and  was  due  Avhen  the  intestate  died  in  April,  1850.  The 
statutory  bar  of  five  years  Avas  complete  before  any  notice 
of  the  claim  Avas  giA^en  the  administrators.  The  court  said 
that  if  the  filing  of  a  claim  Avas  the  commencement  of  a  suit 


360  Afpellatb  Couhtb  op  Iujlwois. 

Vol.  125.]  DeClerqne  r.  Campbell. 

so  as  to  stop  the  mnning  of  the  Statute  of  Limitations,  it 
must  be  at  the  time  fixed  by  the  administrators  for  the  ad- 
justment of  claims,  and  if  not  acted  upon  at  that  term  roust 
be  regularly  continued  from  term  to  term,  or  a  discontinu- 
ance takes  place,  and  the  case  is  no  longer  in  that  court,  and 
to  again  become  a  pending  suit  the  administrators  must  be 
brought  into  court  by  the  notice  prescribed  by  statute.  In 
Schneider  v.  Foote,  letters  were  issued  April  29,  1890,  and 
the  June  term,  1800,  was  fixed  for  the  adjustment  of  claims. 
The  claim  there  in  question  was  filed  November  17,  1891. 
Xo  notice  was  given  the  executors  nor  was  there  service  of 
summons  upon  them.  On  January  26,  1897,  the  executors 
appeared  and  resisted  the  claim.  The  claim,  which  was  for 
services,  was  held  to  be  barred.  In  Viskinskki  v.  Bleakley, 
letters  were  issued  March  29,  1897.  The  June  term,  1897, 
was  fixed  for  the  presentation  of  claims.  The  claim  there 
in  question  was  on  an  open  account,  the  last  item  of  which 
was  May  17,  1803.  The  claim  was  filed  October  2,  1897. 
No  summons  was  issued  for  the  executor,  nor  was  he  notified, 
nor  did  he  then  appear.  The  claim  was  heard  April  14, 
1800.  There  was  no  summons  or  appearance  till  after  the 
five  years'  statute  had  run.  The  claim  was  held  barred.  It 
will  be  seen  that  in  each  of  these  cases,  except  Propst  v. 
Meadows,  the  claim  was  not  filed  till  after  the  expiration 
of  the  term  fixed  for  the  presentation  of  claims,  and  no 
summons  was  sued  out  nor  was  the  personal  representative 
notified  nor  did  he  appear  till  after  the  bar  was  complete, 
unless  the  statute  Avas  arrested  by  the  mere  filing  of  the  claim 
after  the  expiration  of  the  term  fixed  for  that  purpose.  It 
is  obvious  that  no  jurisdiction  was  acquired  till  after  the 
bar  was  complete. 

What  was  said  by  the  Supreme  Court  in  the  two  cases 
fii*st  above  cited  was  afterwards  qualified  by  that  court  in 
Barbero  v.  Thurman,  40  111.,  283.  There  the  claim  was 
filed  at  the  appointed  term,  continued  twice,  then  left  off  the 
docket  for  over  three  years,  then  redocketed,  continued  twice 
and  then  tried.  The  question  there  was  whether  there  had 
been  a  compliance  with  the  statute  requiring  claims  to  be 
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exhibited  Tritbin  two  years.  Tbe  court  said  claimant  bad 
literally  complied  witb  tbe  statute  in  filing  tbe  claim  on  tbe 
first  day  fixed  by  tbe  administrator,  and  added:  "Wbat 
matter  tbat  tbe  clerk  neglected  to  keep  it  on  tbe  docket  or 
tbat  tbere  was  no  special  order  of  continuance  from  term 
to  term?  Granting  tbat  tbis  rendered  a  new  notice  to  tbe 
administrator  necessary  before  allowing  tbe  claim,  yet  it  did 
not  affect  tbe  fact  tbat  tbe  claim  bad  been  exbibited  w^itbin 
tbe  time  and  in  tbe  manner  required  by  tbe  statute,  and  tbe 
bar  of  tbe  statute  saved.''  Tbe  court  also  tbere  said  tbat  tbe 
point  really  decided  in  Propst  v.  Meadows  was  tbat  a  claim 
filed  at  tbe  time  appointed,  but  not  adjudicated,  and  not  con- 
tinued by  express  order,  cannot  be  taken  up  and  allowed  at  a 
future  term  witbout  notice  to  the  administrator  or  his  pres- 
ence ;  and  tbat  in  Reitzell  v.  Miller,  the  court  merely  decided 
that  filing  a  claim  at  a  time  not  appointed  was  not  such  a 
commencement  of  a  suit  as  to  stop  the  running  of  the  gen- 
eral Statute  of  Limitations.  In  McCall  v.  Lee,  120  111., 
261,  letters  were  issued  May  10,  1879.  Tbe  claim  tbere 
in  question  Avas  filed  April  11,  18S1.  It  was  continued  by 
agreement  to  await  the  result  of  another  suit.  In  August^ 
1883,  it  was  reinstated  after  notice  to  the  executors.  It  was 
argued  it  was  error  to  reinstate  it  as  the  clerk  bad  omitted 
to  continue  and  keep  the  case  on  the  docket  from  term  to 
term.  Tbe  court  said  the  executors  must  have  bad  notice 
of  tbe  original  filing  of  the  claim,  as  they  agreed  to  its  post- 
ponement to  await  the  decision  of  the  other  cause,  and  added : 
"Tbe  claim  having  been  filed  in  time,  it  made  no  difference 
whether  the  clerk  kept  it  on  the  docket  or  not,  so  long  as  there 
was  no  order  in  any  manner  disposing  of  it."  It  was  held 
in  Ward  v.  Durham,  134  111.,  195,  that  by  giving  notice  to 
creditors  of  the  estate  to  present  their  claims  for  allowance 
at  a  certain  term,  the  executrix  gave  the  court  jurisdiction 
of  her  person  at  that  terra  and  jurisdiction  of  the  subject- 
matter  of  claims  filed  at  that  term. 

In  the  case  before  us  the  claimant  filed  her  claim  at  the 
term  fixed  therefor  by  the  administrator,  together  with  his 
consent  to  its  allowance  at  a  specified  sum.     The  court  there- 
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fore  at  that  term  had  jurisdiction  of  the  subject-matter  and  of 
the  administrator.  The  claim  was  then  allowed,  and  after- 
wards the  allowance  was  vacated  on  the  application  of  the 
widow.  The  claim  then  stood  before  the  court  for  trial. 
The  court  therefore  had  acquired  jurisdiction  of  the  claim  and 
of  the  defendant  before  the  Statute  of  Limitations  had  run 
against  the  debt,  and  the  running  of  the  statute  was  thereby 
arrested.  Was  there  a  discontinuance  of  that  case  thereafter, 
— a  loss  of  that  jurisdiction, — so  that  the  running  of  the 
statute  was  resumed?  Ignoring  what  is  said  in  the  above 
cases  applicable  only  to  the  statute  requiring  the  presenta- 
tion of  claims  to  the  Probate  Court  within  two  years  after 
the  issue  of  letters,  we  think  the  proper  conclusion  from  the 
more  recent  of  the  above  decisions  is  against  the  loss  of  juris- 
diction. Our  conclusion  is  that  the  claim  remained  pending 
before  the  Probate  Court,  but  that,  in  the  absence  of  express 
orders  of  continuance  from  term  to  term,  or  time  to  time,  it 
was  necessary  to  notify  the  administrator  before  the  claim 
could  thereafter  be  taken  up  for  trial.  In  the  present  case 
the  cause,  so  far  as  appears,  remained  upon  the  docket  of  the 
County  Court  but  no  order  was  entered  specially  continu- 
ing that  claim  from  term  to  term.  If  the  cause  was  thereby 
discontinued,  it  would  be  necessary  to  refile  the  claim  at  some 
later  term,  but  the  later  cases  are  that  all  that  is  necessary 
is  to  serve  notice  on  the  administrator  that  the  claim  will  be 
called  up  for  trial  at  a  certain  date  or  term.  The  jurisdic- 
tion of  the  court  over  the  claim  is  treated  as  remaining  not- 
withstanding the  absence  of  express  orders  of  continuance. 
We  conclude  that  this  claim  was  not  barred. 

The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with  this 
opinion.  . 

Reversed  and  remanded. 
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Illinois  Central  Railroad  Company  t.  Wiliam  C.  Kerr, 
Administrator. 

Gen.  No.  ifilh 

1.  Passengeb — when  carrying  beyond  statiim  does  not  render 
carrier  liable  for  death  of.  Held,  from  the  facts  of  this  case,  that 
the  death  of  a  passenger  did  not  proximat)ely  result  from  her  being 
wrongfully  carried  beyond  her  station  and  that  the  carrier  was 
not  liable  as  such  death  was  produced  by  other  causes. 

2.  Negligence — when  carrier  not  liable  for.  A  carrier  of  passen- 
gers is  only  liable  for  the  direct  and  proximate  results  of  the  negli- 
gence complained  of  or  for  those  results  which  can  reasonably  be 
anticipated  to  flow  therefrom. 

3.  Pbesumptiox — when  will  not  sustain  liability  for  negligence. 
A  liability  for  negligence  will  not  be  sustained  where  predicated 
upon  one  presumption  based  upon  another. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act. 
Appeal  from  the  Circuit  Court  of  Stephenson  County;  the  Hon. 
Richard  S.  Fabband,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1905.  Reyersed,  with  finding  of  fact.  Opinion  filed 
March  10,  1906. 

J.  H.  Stearns,  for  appellant ;  J.  M.  Dickinson,  of  coim- 
seL 

Douglas  Pattison,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court 
Some  five  years  before  the  death  of  Mrs.  Nellie  Kerr,  an 
operation  was  performed  upon  her,  by  which  the  abdominal 
region  was  laid  open  in  front,  from  the  navel  do\\Tiward. 
At  that  or  some  later  time,  her  left  ovary  was  removed. 
She  was  in  ill  health  thereafter,  her  chief  trouble  being  in 
the  region  of  the  bowels.  From  January  19  to  ilarch  22, 
1904,  she  was  under  treatment  by  Dr.  Stealy,  of  Freeport, 
who  found  her  complaining  of  pain  in  the  lower  left  abdo- 
men, with  stomach  trouble.  He  found  symptoms  which  he 
attributed  to  adhesions,  due  to  previous  trouble  in  the  ab- 
domen. This  was  accompanied  by  constipation.  He  used 
massage,  electricity  and  internal  medicine;  this  treatment 
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being  designed  to  produce  absorption  of  the  adhesions.  On 
September  9th,  she  came  to  Dr.  Stealy  again,  and  was  very 
much  worse  in  every  respect.  She  had  vomiting  at  times, 
and  much  gas  in  the  bowels,  with  pain  and  distention.  He 
found  a  mass  in  her  left  side  as  large  as  his  two  fists.  The 
symptoms  of  adhesion  had  increased  so  much  as  to  give  very 
marked  evidence  of  obstruction  of  the  bowels,  though  not  of 
complete  strangulation.  Dr.  Stealy  advised  a  surgical  oper- 
ation. She  went  home  to  consult  her  husband,  and  did  not 
return  to  Dr.  Stealy.  About  the  middle  of  September,  she 
went  to  the  sanitarium  of  Dr.  White  at  Freeport.  lie 
found  distress  in  the  bowels,  and  concluded  there  were  chronic 
adhesions  along  the  line  where  the  abdomen  had  been  opened 
and  closed  again  at  her  former  operation.  He  found  a  dis- 
tention of  the  colon,  and  concluded  that  part  of  the  intestines 
adhered  to  the  front  wall  of  the  abdomen.  The  patient  was 
constipated.  He  used  injections,  salt  packs,  and  massage 
of  the  abdomen,  the  purpose  of  the  massage  being  to  over- 
come the  adhesions.  She  had  great  tenderness  all  over  the 
abdomen.  She  remained  at  the  sanitariiim  under  this  treat- 
ment some  six  or  seven  weeks,  and  then  went  to  her  home,, 
and  came  to  the  sanitarium  occasionally  for  treatment.  On 
the  morning  of  Tuesday,  Xovember  22,  1904,  she  was  at  the 
sanitarium,  and  was  examined  by  Dr.  White.  The  patient 
was  laid  upon  a  table  and  Dr.  White  manipulated  the  ab- 
domen bi-manually,  that  is,  externally  and  through  the  va- 
gina, and  examined  the  womb  and  remaining  ovary.  This 
was  a  special  examination,  for  the  purpose  of  determining 
whether  it  would  be  worth  while  to  continue  the  massage 
treatment,  and  also  to  make  a  record  of  her  condition.  He 
found  the. distress  through  the  bowels  relieved,  and  concluded 
that  the  treatment  she  had  received  was  releasing  the  ad- 
hesions, and  that  her  general  condition  was  improved.  He 
did  not  discover  anything  that  morning  of  an  acute  nature,, 
nor  any  symptoms  of  a  stoppage  of  the  bowels.  He  testified 
he  did  not  get  time  to  treat  her  that  morning,  as  she  had 
to  go  home  on  the  train. 

Wadham,  the  home  of  Mrs.  Kerr,  is  about  seventeen  miles 
west  of  Freeport  on  the  Illinois  Central  Railroad.     She  left 
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Freeport  for  home  that  morning  about  half  past  eleven  on  a 
westbound  passenger  train,  which  was  somewhat  late.     She 
had  a  commutation  ticket,  good  between  Wadham  and  Free- 
port,  which  the  conductor  punched.     The  first  station  west  of 
Wadham  was  Nora  and  the  next  Warren.     In  the  seat  with 
her  was  Mr.    Deam  of  Warren,   with  whom  she   was   ac- 
quainted.    Wadham  and  Nora  were  ^ag  stations  where  that 
train  stopped  only  on  signal.     The  conductor  failed  to  give 
the  signal  to  stop  at  Wadham,  and  the  train  went  through 
that  village  at  its  usual  speed  of  from  35  to  50  miles  per 
hour.     When  she  exclaimed  that  she  was  being  carried  by 
her  station,  either  Deam  or  the  brak-»raan  went  forward  and 
notified  the  conductor.     The  conductor  went  back  and  talked 
to  Mrs.  Kerr.     Deam  testified  that  there  Avas  a  car  between 
the  ladies'  car  in  which  Mrs.  Kerr  was  riding  and  the  smoker 
in  which  the  conductor  was  found,  and  that  as  they  went 
back  Mrs.  Kerr  had  left  the  car  in  which  she  had  been  riding 
and  had  come  forward  into  the  next  car,  and  was  met  by  tlie 
conductor  there ;  but  the  clear  preponderance  of  the  evidence 
is  that  there  was  no  such  car  in  the  train;  that  there  was 
but  onQ  car  between  the  diner  and  the  smoker,  and  that  Mrs. 
Kerr  was  riding  in  that  car,  and  was  found  by  the  conductor 
in  that  car.     She  talked  with  the  conductor,  and  stood  in  the 
aisle  leaning  against  the  seat.     He  expressed  his  regret,  and 
told  her  the  only  thing  that  he  could  do  was  to  buy  her  a 
ticket  and  send  her  back  on  the  first  train,  and  that  his  train 
did  not  stop  at  Nora,  and  she  had  better  go  on  to  Warren, 
and  that  Warren  was  a  larger  town  and  a  nicer  place  for 
her  to  stay  in  till  the  train  came  than  Nora.     She  replied 
that  she  had  relatives  both  at  Nora  and  at  Warren,  but  she 
preferred  to  get  off  at  Nora  if  he  would  stop  the  train,  and 
he  told  her  he  would  do  so.     During  this  conversation,  she 
told  the  conductor  she  would  m'ake  him  trouble  for  carrying 
her  by.     The  conductor  stopped  the  train  at  Nora,  and  she 
got  off  there,  and  he  paid  the  agent  for  a  return  ticket  for 
her,  and  it  was  delivered  to  her.     The  waiting  room  was 
warm.     She  went  in  and  sat  down.     The  train  left,  and  the 
station  agent  started  for  his  dinner  at  four  minutes  after 
noon.     When  he  returned  at  one  o'clock,  she  was  gone.     She 
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went  to  a  store  and  telephoned  or  caused  a  telephone  mes- 
sage to  be  sent  to  her  sister,  Miss  Mahon,  who  lived  with  her 
at  Wadham,  to  come  after  her.  Miss  Mahon  drove  to  Xora 
with  a  horse  and  covered  buggy  and  at  1 :30  p.  m.  found  her 
at  a  store  in  Xora,  and  took  her  home,  a  distance  of  four 
miles.  Where  Mrs.  Kerr  was  or  what  happened  to  her  from 
noon  till  1 :30  p.  m.  is  not  otherwise  disclosed. 

Mrs.  Iverr  complained  all  the  way  home  from  'Sotb,  to 
Wadham  of  pain  across  the  bowels.  When  she  reached 
home  she  was  suffering  a  great  deal,  and  gradually  grew 
worse.  Xext  morning  Dr.  Kreider  was  called.  He  found 
her  pulse  feeble,  features  shrunken,  extremities  cold,  and 
she  had  serious  nausea.  He  used  hot  applications  and  in- 
jections, and  made  other  eflForts  to  relieve  her,  and  came  sev- 
eral times  that  day.  Dr  White  of  Freeport  came  early 
Thursday  morning.  He  found  the  abdomen  distended  and 
enlarged,  and  the  patient  vomiting  every  few  minutes,  and 
vomiting  matter  from  the  smaller  intestines.  She  had 
spasms  with  intense  suffering.  Her  lower  bowels  were  com- 
pletely paralyzed.  There  was  no  reaction  from  the  in- 
testinal canal.  She  was  attended  by  the  local  physician  sev- 
eral times  that  day.  Early  next  morning  she  was  taken  to 
Freeport  on  a  train,  and  taken  to  a  hospital.  She  had  had 
no  ])assago  of  the  bowels  since  her  sister  met  her  Tuesday 
at  Xora.  Dr.  White  and  others  performed  an  operation, 
opening  the  abdominal  tract.  A  pint  or  more  of  fluid  came 
forth,  indicating  peritonitis.  They  opened  the  intestines 
and  let  out  the  gas.  They  found  that  the  intestines  ad- 

hered to  the  line  of  the  cut  made  at  the  operation  five  years 
before.  Deeper  in  the  abdomen  they  found  an  adhesive  band 
across  the  pelvis.  The  intestines  had  slipped  behind  this 
band  and  twisted,  producing  strangulation  or  a  complete 
stoppage.  From  nine  to  twelve  inches  of  the  intestines  were 
practically  gangrened.  They  had  much  difficulty  in  keeping 
the  patient  alive  during  the  operation.  After  the  adhesive 
band  had  been  broken,  the  bowels  resumed  their  usual  func- 
tions. The  attending  physicians  cleansed  the  abdomen, 
made  an  artificial  opening  from  the  exterior  of  the-body  into 
the  intestine  to  let  out  gas  and  putrid  material,  and  closed 
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the  rest  of  the  opening,  taking  such  precautions  as  they 
could  for  the  benefit  of  the  patient.  She  died  that  after- 
noon. The  immediate  cause  of  her  death  was  the  strangu- 
lation of  the  intestine,  and  the  collapse  and  peritonitis  at- 
tending the  strangulation. 

William  C.  Kerr  was  the  husband  of  'NeWie  Kerr.  He 
took  out  letters  of  administration  upon  her  estate,  and  then 
brought  this  suit  against  the  Illinois  Central  Railroad  Com- 
pany, to  recover  damages  for  causing  her  death,  and  thereby 
depriving  her  next  of  kin  of  their  means  of  support.  The 
declaration  stated  the  relation  of  carrier  and  passenger,  and 
that  Mrs.  Kerr  was  carried  past  her  station  to  Kora,  as  above 
set  out.  The  first  count  averred  that  she  was  made  sick  by 
the  excitement  and  exi)osure  caused  by  her  being  carried  be- 
yond her  destination,  and  died  therefrom ;  and  that  carrying 
her  beyond  her  destination  was  the  direct  and  proximate 
cause  of  her  sickness  and  death.  The  second  count  charged 
that  by  reason  of  her  being  carried  by  Wadham  and  being 
compelled  to  return  thereto,  she  sustained  great  mental  ex- 
citement, nervous  shock  and  physical  exposure,  whereby  she 
immediately  became  sick,  and  died  therefrom ;  and  that  carry- 
ing her  beyond  her  destination  was  the  direct  and  proximate 
cause  of  her  sickness  and  death.  Defendant  pleaded  the 
general  issue.  There  was  a  jury  trial.  Plaintiflf  had  a  ver- 
dict of  $1,000  and  remitted  $5  therefrom.  A  motion  by  de- 
fendant for  a  new  trial  was  denied,  and  plaintiff  had 
judgment  for  $995.     Defendant  appeals. 

Ingenious  theories  by  expert  witnesses  and  by  counsel  are 
relied  upon:  to  sustain  this  judgment.  We  are  convinced  that 
the  proof  does  not  warrant  the  conclusion  that  the  railroad 
company  caused  her  death.  There  Avas  no  proof  of  any 
jolting  or  jarring  of  the  train  between  Wadham  and  Xora. 
Mrs.  Kerr  received  no  physical  injury  on  the  train.  She 
was  treated  w^ith  entire  courtesy  by  the  train  crew,  was 
furnished  a  return  ticket  and  a  warm  and  comfortable  room 
in  which  to  wait.  She  did  not  ask  or  appear  to  need  any 
other  or  better  accommodation.  The  only  proof  her  wishes 
were  not  wholly  complied  with  after  the  train  failed  to  stop 
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at  Wadham  is  that  Deam  testified  the  conductor  was  asked 
to  back  up  to  Wadhaiu,  and  did  not  do  it. 

Three  reasons  occur  to  us  why  this  judgment  cannot  be 
sustained. 

1.  We  are  asked  to  presume  that  this  train  jolted  and 
jarred  as  it  passed  from  Wadham  to  Xora,  and  that  Mrs. 
Kerr,  as  she  walked  forward  to  the  next  car  (if  she  did  pass 
to  another  car),  and  as  she  stood  and  talked  with  the  con- 
ductor, was  thereby  jolted  and  jarred;  and  then  we  are  asked 
to  presume  that  this  jolting  and  jarring  caused  from  nine  to 
twelve  inches  of  her  intestines  to  slip  behind  this  adhesive 
band  and  become  strangulated.  On  another  theory  of  plain- 
tiff, we  are  asked  to  presume  that  being  carried  by  her  sta- 
tion produced  in  Mrs.  Kerr  a  high  state  of  nervous  excite- 
ment, when  the  substance  of  the  proof  of  excitement  or 
nervousness  most  favorable  to  plaintiff  is  only  that  "She 
was  WTOught  up  considerable,  and  she  was  nervous,  the  same 
as  anyone  would  that  was  disappointed  or  was  left  some- 
wheres,  and  she  was  a  good  deal  more  that  way  because  she 
was  tired  out ;"  "she  was  wrought  up  in  a  pretty  high  state, 
from  the  idea  of  having  to  go  to  Xora."  Then  we  are  asked 
to  presume  that  this  high  state  of  nervous  excitement  caused 
the  intestines  to  get  wedged  in  behind  the  adhesive  band. 
Upop  any  theory  plaintiff  may  adopt,  a  presumption  must 
be  based  upon  a  presumption,  or  an  inference  upon  another 
inference,  in  order  to  find  any  possible  ground  for  holding 
that  by  the  act  of  carr^nng  Mrs.  Kerr  past  her  station  the 
railroad  company  caused  her  death.  Such  a  method  of  ar- 
riving at  a  conclusion  of  fact  is  not  adniissiblef.  The  sec- 
ond presumption  in  such  a  chain  cannot  be  indulged  to 
sustain  the  essential  allegations  of  the  declaration  upon 
which  the  charge  of  liability  is  based.  Globe  Accident  Ins. 
Co.  V.  Gerisch,  163  Ill.>  625^;  Condon  v.  Schoenfeld,  214  III, 
226;  Illinois  Steel  Co.  v.  Bycyznski,  106  111.  App.,  331; 
Bycyznski  v.  111.  Steel  Co.,  115  111.  App.,  326. 

2.  The  second  reason  is  in  part  a  re-statement  of  the  first. 
There  is  no  proof  which  justifies  the  conclusion  that  the  act 
-of  the  company  in  carrying  Mrs.  Kerr  by  her  station  caused 
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her  death,  or  even  contributed  thereto.  It  is  possible  she 
was  jolted  and  jarred,  and  that  such  jarring  forced  her  in- 
testines back  of  this  adhesive  band  and  produced  strangu- 
lation. It  is  possible  the  jolt  of  stepping  off  the  train  caused 
it.  It  is  possible  it  was  caused  by  the  bi-manual  manipu- 
lation of  her  abdomen  that  morning  by  Dr.  White.  The 
final  impetus  may  have  been  given  while  she  was  going  to 
the  depot  in  Freeport,  or  after  she  left  the  depot  at  ^ora. 
A  theory  advanced  by  one  or  more  experts  suggests  that  these 
nine  to  twelve  inches  of  intestines  may  have  become  strangu- 
lated behind  this  adhesive  band  by  a  gradual  process;  that 
they  may  have  slipped  behind  the  band  to  some  extent  a 
long  time  before  her  death,  so  as  to  produce  partial  con- 
striction and  the  constipation  complained  of,  and  that  this 
gradually  increased  till  the  final  moment  of  complete  strangu- 
lation ;  and  that  no  one  can  tell  that  any  particular  move- 
ment or  other  cause  completed  the  closing  of  the  bowels. 

3.  But  if  this  strangulation  did  occur  between  Wadham 
and  Nora,  we  regard  it  as  an  unanswerable  objection  to  this 
verdict  that  the  sickness  and  death  of  Mrs.  Kerr  was  not  the 
direct  and  proximate  result  of  her  being  carried  by  her  sta- 
tion, and  that  her  death  could  not  reasonably  be  anticipated 
to  result  therefrom;  and  a  defendant  is  liable,  in  such  a 
case,  only  for  the  direct  and  proximate  results,  or  for  those 
results  which  could  reasonably  be  anticipated  to  flow  from 
the  negligence  complained  of.  The  cases  illustrative  of 
that  rule  are  collected  and  considered  in  Braun  v.  Craven, 
175  111.,  401.  It  is  to  be  remembered  plaintiff  is  not  suing 
for  a  breach  of  the  contract  to  carry  Mrs.  Kerr  from  Free- 
port  to  Wadham.  She  may  have  had  a  cause  of  action  for 
that  breach  of  contract,  and  may  have  been  entitled  to  dam- 
ages for  loss  of  time  and  for  any  loss  suffered  by  her  from 
inability  to  meet  some  important  engagement  and  the  like. 
But  the  case  here  .charged  is  that  the  railroad  company 
caused  her  sickness  and  death,  by  carrying  her  four  miles 
beyond  her  station.  We  consider  it  obvious  that  this  ver- 
dict is  wholly  unwarranted  by  the  proof.  The  judgment  is 
therefore  reversed. 

Reversed, 

24 
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Finding  of  facts,  to  be  incorporated  in  the  judgment  of 
court :  We  find  that  the  sickness  and  death  of  Mrs.  Xellie 
Kerr,  plaintiff's  intestate,  was  not  caused  by  any  act  or  neg- 
lect of  the  defendant  charged  in  the  declaration. 


Wiliam  A.  Gray  r.  Merchants'  Insuranee  Compauy  of 

Newark. 

Gen.  No.  4^3. 

1.  Res  judicata — when  decision  of  Appellate  Court  is,  upon 
hearing  after  remandment.  Where  no  new  proof  Is  Introduced 
upon  the  hearing  after  remandment  the  decision  of  the  Appellate 
Court  is  binding  upon  the  trial  tribunal. 

2.  Insubaxce  poucy — provision  of,  with  respect  to  loss  of  rent, 
construed.  An  insurance  policy  which  covers  loss  of  rents  Includes 
loss  of  income  where  the  premises  in  question  were  not  demised 
for  a  specific  term.  ^ 

3.  Adjuster — acts  of,  Mnding  upon  company.  The  acts  of  an 
adjuster  are  binding  upon  the  company  represented  by  him  so  far 
as  such  acts  interpret  the  provision  of  a  policy  as  to  the  loss  in- 
tended to  be  covered  thereby. 

4.  AwABD  OF  ABBiTSATOBS — whcn  cannot  be  questioned.  One  who 
in  his  pleadings  has  set  up  and  relied  .upon  an  award  of  arbitra- 
tors will  not  be  permitted  to  assail  the  same. 

5.  Waiveb — need  not  be  specially  pleaded.  Waiver  need  not  be 
specially  pleaded;  proof  thereof  sustains  an  allegation  of  perform- 
ance. 

6.  AxswEB — must  set  up  all  defenses.  An  answef  In  chancery 
must  set  up  the  defenses  Intended  to  be*  relied  upon;  defenses  not 
so  set  up  are  deemed  waived. 

7.  IxTEBEST — may  be  recovered  in  action  upon  insurance  policy. 
Interest  may  be  recovered  in  an  action  upon  an  Insurance  policy 
notwithstanding  the  question  of  liability  is  disputed. 

8.  Refobmatiox — ichat  decree  awarding,  should  contain,  A  de- 
cree awarding  reformation  should  be  definite  and  the  details  of  the 
reformation  should  be  so  set  out  that  the  decree  itself  without  refer- 
ence to  the  bill  will  show  how  the  instrument  in  question  Is  re- 
formed. 

Bill  to  reform,  etc.  Appeal  from  the  Circuit  Court  of  Peoria 
County;  the  Hon.  Nicholas  E.  Wobthi.xgtox,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term.  1905.  Reversed  and  re- 
manded with  directions.    Opinion  filed  March  10,  1906. 
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Sheei?^  &  MiLLEB,  for  appellant. 
McCuLLOCii  &  McCuLLOCH,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  case  was  before  us  in  113  111.  App.,  537,  and  we 
need  not  repeat  the  full  statement  and  discussion  there  given. 
After  the  cause  was  returned  to  the  trial  court,  it  went  to 
the  master,  where  each  party  introduced  the  same  proof  such 
party  had  introduced  at  the  first  hearing,  and  a  little  ad- 
ditional testimony.  The  master  reported  the  proofs  and  his 
conclusions.  The  court  sustained  certain  exceptions  thereto 
and  overruled  others,  and  entered  a  decree  reforming  the 
policy,  and  allowing  the  rent  of  the  stores  and  oflSces  at  $120 
per  month  for  three  months  and  three  weeks,  less  one  day, 
being  the  time  covered  by  ninety-seven  working  days,  with 
interest  thereon,  but  refused  to  allow  anything  for  loss  of 
rents  of  the  theatre,  which  was  the  larger  part  of  the  build- 
ing insured  and  injured  by  fire.  Complainant  appeals,  and 
defendant  assigns  cross  errors. 

Appellee  insists  that  the  merits  are  not  concluded  by  our 
former  decision,  and  reargues  at  length  its  former  position 
that  there  was  no  mutual  mistake  in  the  policy.  No  further 
proof  on  that  subject  was  introduced  at  the  second  hearing, 
and  therefore  the  court  below  was  bound  by  our  former  de- 
cision that  appellant  was  entitled  to  a  reformation.  We 
have,  however,  re-examined  the  proof,  and  are  still  of  the 
opinion  that  appellant  and  the  agents  of  appellee  did  enter 
into  an  agreement  that  appellant  should  have  the  short  form 
of  policy  only,  and  not  the  long  form,  and  that  the  policy 
here  in  question,  with  the  long  form  attached,  was  so  issued 
and  received  by  a  mutual  mistake  between  appellant  and 
said  agents,  each  intending  appellant  should  receive  the  short 
form.  If  the  agents,  in  their  anxiety  to  get  business,  de- 
ceived the  compact  manager  at  Peoria,  or  even  the  officers 
of  appellee  at  Chicago,  or  both,  yet  that  is  a  matter  between 
appellee  and  its  agents  only,  and  does  not  concern  appellant 
who  was  not  a  party  to  any  such  deception. 
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Should  appellant  be  allowed  anything,  and  if  so,  how 
much,  for  the  loss  of  rents  of  the  theatre  ?  The  policy  pro- 
vided insurance  against  loss  by  fire  "on  rents  of  the  three- 
story  and  basement  brick,  gravel  roofed,  building  situated 
at  No.  323  South  Adams  Street,  Peoria,  Illinois,  and  known 
as  the  Auditorium."  Appellant's  income  on  that  building 
was  chiefly  derived  from  the  theatre  therein.  It  had  been 
rented  for  annual  rentals  as  hereinafter  stated,  but  at  the 
time  of  the  fire  it  was  not  under  lease,  but  was  being  managed 
and  let  by  appellant  to  entertainments  for  a  share  of  the 
receipts,  though  it  was  open  to  offers  for  rental.  The  master 
fixed  the  rental  at  the  rate  of  $3,600  per  year,  and  the  court 
allowed  nothing.  Appellee's  position  seems  to  be  that  if  the 
building  is  rented  the  loss  is  that  of  the  tenants  unless  ap- 
pellant proved  the  contrary  from  the  leases,  and  if  the  build- 
ing is  not  rented  then  the  landlord  has  lost  no  rents,  and 
in  either  event  the  landlord  can  recover  nothing  under  the 
policy.  This  would  relieve  appellee  from  all  liability  under 
the  policy  unless  appellant  proved  affirmatively  that  the 
premises  were  leased  and  that  his  leases  were  so  worded 
that  his  tenants  were  not  liable  for  rent  after  a  fire.  Hence, 
appellant  could  not  recover  for  loss  of  rents  of  the  theatre 
because  it  was  not  rented  at  the  time  of  the  fire ;  and  if  any 
of  the  offices  or  stores  had  been  vacated  just  before  the  fire 
and  a  new  tenant  had  not  yet  been  secured,  appellee  would 
be  relieved  from  liability  for  loss  of  the  rent  of  such  office 
or  store,  even  though  it  was  desirable  property  and  would 
have  been  speedily  rented  but  for  the  fire.  It  would  also 
follow  that  if  any  store  or  office  was  in  the  hands  of  a  tenant 
from  month  to  month  only,  or  imder  a  lease  about  to  expire, 
and  no  renewal  had  been  agreed  upon  or  new  tenant  secured 
before  the  fire,  appellee  would  only  be  liable  for  the  loss  of 
rent  for  the  short  unexpired  terra,  for  beyond  that  time  no 
further  lease  had  been  made  and  therefore  there  were  no 
further  rents  to  lose.  If  this  is  the  meaning  of  the  policy, 
then  the  parties  intended  to  provide  premiums  for  appellee 
and  to  avoid  protecting  appellant  against  loss  of  income  from 
his  building  as  the  result  of  fire.     On  the  contrary,  we  think 
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the  object  of  such  a  policy  is  to  protect  the  owner  of  the 
property.  We  held  in  Niagara  Fire  Ins.  Co.  v.  Heenan  & 
Co.,  81  IlL  App.,  678,  that  a  contract  of  insurance  should  be 
construed  liberally  in  favor  of  protecting  the  assured;  and 
in  aflSrming  that  judgment,  in  181  111.,  175,  the  Supreme 
Court  said:  "A  contract  of  insurance  is  a  contract  of  in- 
demnity, and  unless  indemnity  for  the  loss  sustained  has 
been  reached  the  law  will  lean  to  that  construction  which 
carries  out  the  purpose  of  such  a  contract  and  gives  such 
indemnity."  Such  is  the  general  tenor  of  the  Illinois  de- 
cisions. Certainly  appellee  origfnally  took  the  view  that 
this  policy  was-  intended  to  insure  against  the  loss  of  the 
use  of  the  theatre,  though  under  the  management  of  appel- 
lant and  not  rented  to  a  tenant  at  the  time  of  the  fire.  Ap- 
pellee's adjuster  was  its  agent,  and  his  acts  were  binding 
upon  it,  under  the  principles  stated  in  Phenix  Ins.  Co.  v. 
Hart,  149  111.,  513,  and  Home  Ins.  Co.  v.  Mendenhall,  164 
111.,  458.  On  June  12,  190 J,  a  month  and  six  days  after  the 
fire,  appellee's  adjuster  wrote  to  appellant  from  the  Chi- 
cago office  of  the  manager  of  appellee's  western  department, 
under  appellee's  official  letter  head,  saying  on  this  subject: 
"In  the  absence  of  any  other  data  as  to  the  rental  of  the 
theatre  portion  of  the  building,  it  would  seem  to  me  to  be 
no  more  than  equitable  to  use  the  basis  of  the  lease  existing 
before  you  took  the  management  of  the  theatre,  which  for 
three  years  previous  amounted  to  $2,400  per  year."  The 
theatre  had  been  rented  at  $3,600  per  year,  and  after- 
wards at  $2,400  per  year  with  the  addition  of  commissions 
each  month  on  so  much  of  the  receipts  of  the  theatre  as  ex- 
ceeded $800  for  that  month.  At  the  time  of  the  fire  ap- 
pellant was  letting  the  theatre  for  a  percentage  of  the  rents 
to  companies  giving  entertainments.  It  is  obvious  appellant 
was  receiving  an  income  from  the  use  of  the  theatre  for  hire, 
but  not  in  the  usual  form  of  fixing  rent  by  a  lease.  We 
think  the  policy  was  intended  to  secure  appellant  against 
his  loss  of  an  income  from  the  theatre,  and  was  intended 
to  cover  its  rental  value.  But  appellant  had  not  had  as 
high  a  fixed  rental  from  the  theatre  as  $3,600  per  year 
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for  several  years.  Its  last  fixed  rental  had  been  at  $2,400 
per  year,  with  the  addition  of  a  percentage  on  the  monthly 
receipts  above  $800,  when  they  did  go  above  that  sum,  and 
the  proof  is  that  under  that  lease,  while  in  other  parts  of 
the  year  such  percentage  was  a  very  substantial  addition 
to  the  rental,  there  generally  were  no  additions  to  the  rent 
from  that  source  during  the  summer  months,  as  the  receipts 
did  not  exceed  $800  per  month  during  those  months.  This 
fire  occurred  May  6th,  and  the  loss  of  rents  or  income  from 
the  theatre  for  which  this  policy  is  liable  was  during  the 
summer  months,  and  we  conclude  the  liability  for  the  the- 
atre should  be  fixed  at  the  rate  of  $2,400  per  year. 

Appellant  was  allowed  rentals  for  three  months  and  three 
weeks  less  one  day,  being  the  actual  time  covered  by  ninety- 
seven  working  days.  lie  claims  he  should  have  been  al- 
lowed for  five  or  six  months,  and  assigns  certain  reasons 
why  the  arbitration  on  that  subject  should  not  bind  him. 
Appellant  and  appellee  submitted  to  two  appraisers,  and  to 
an  umpire  to  be  selected  by  them,  the  question  of  "the  time 
required  to  repair  or  replace  the  property  damaged  and  de- 
stroyed by  the  fire."  The  award  of  any  two  of  them  was 
to  be  binding  on  both  parties.  The  appraisers  sheeted  an 
imipire.  The  umpire  and  one  appraiser  made  an  award 
in  which  they  determined  the  time  required  to  repair  the  loss 
and  damage  at  ninety-seven  working  days.  Appellant  set 
up  this  award  in  his  bill  of  complaint  as  binding  upon 
both  parties.  He  offered  in  evidence  the  submission,  the 
oath  of  the  appraisers,  their  selection  of  the  umpire,  the 
oath  of  the  umpire  and  the  award.  We  are  of  opinion  he 
cannot  now  be  heard  to  assail  their  decision. 

Appellee  questions  the  allowance  of  rent  for  the  stores  and 
offices.  We  consider  the  decree  sustained  by  undisputed 
proofs  and  also  by  the  letter  already  mentioned,  in  which 
the  company's  adjuster  also  says:  "At  the  time  of  my 
visit  to  your  city  the  rental  value  of  the  stores  and  oflSces 
of  the  building  at  $120  per  month  was  verified  by  your 
leases.  The  question  of  rent  on  the  Auditorium  portion 
of  the  building  remained  unsettled,"  etc     This  shows  that 
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he  considered  the  rental  value  of  the  stores  and  offices  for 
which  appellee  was  liable  under  the  policy  was  $120  per 
month,  and  that  he  determined  that  from  an  inspection  of 
the  leases.  There  is  no  proof  or  presumption  that  appel- 
lant's tenants  were  liable  to  him  for  rent  after  the  fire,  and 
appellee's  adjuster  did  not  reach  such  a  conclusion  from  his 
examination  of  the  leases. 

Appellee  insists  appellant  cannot  recover  because  he  did 
not  present  proofs  of  loss  within  the  time  required  by  the 
policy.  In  our  former  opinion  we  discussed  the  proof  on 
that  subject  very  fully,  and  held  proofs  of  loss  had  been 
waived.  That  question  is  not  open  to  re-examination,  as 
there  were  no  further  proofs  on  that  subject  at  the  second 
hearing.  Appellee  says  appellant  pleaded  performance  of 
the  conditions  of  the  policy,  and  not  that  performance  had 
been  waived,  and  hence  cannot  avail  of  the  waiver.  Waiver 
need  not  be  specially  pleaded,  and  proof  thei'eof  sustains  an 
allegation  of  performance.  German  Fire  Ins.  Co.  v.  Grun- 
ert,  112  111.,  68,  76; 'Evans  v.  Howell,  211  111.,  85;  Dickson 
V.  X.  T.  Biscuit  Co.,  211  IlL,  468.  Moreover  appellee  was 
bound  to  apprise  appellant  of  its  grounds  of  defense  by  its 
answer,  and  cannot  avail  itself  of  a  matter  of  defense  not 
stated  in  its  answer.  Jewett  v.  Sweet,  178  111.,  96.  The 
answer  did  not  set  up  the  failure  to  present  proofs  of  loss 
as  a  defense. 

Finally  appellee  contends  that  it  was  not  liable  for  in- 
terest because  the  amount  to  be  paid  is  in  dispute.  That  in- 
terest is  recoverable  in  a  suit  on  a  fire  insurance  policy,  is 
held  in  Peoria  Marine  &  Fire  Ins.  Co.  v.  Lewis,  18  111,,  653 ; 
Knickerbocker  Ins.  Co.  v.  Gould,  80  HI.,  388,  and  Fire- 
man's Fund  Ins,  Co,  v.  Western  Eefrigerating  Co.,  162  111., 
322. 

The  decree  is  too  indefinite  in  merely  reforming  the  pol- 
icy "as  prayed  in  the  bill  of  complaint."  The  details  of 
the  reformation  should  be  so  set  out  that  the  decree  will  itself 
show  how  the  policy  is  to  read. 

The  decree  is  reversed  and  the  cause  remanded,  with  di- 
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rections  to  the  court  below  to  enter  a  decree  ia  conformity 
with  this  opinion. 

Reversed  and  remanded  with  directions. 


Martin  Beckstrom  y.  Joseph  T.  Krone. 
Gen.  No.  iJoS7. 

1.  Receipt — particular  form  of^  construed.  An  instrument  as 
follows: 

"Received  from  Joseph  T.  Krone,  Eighteen  Hundred  Dollars,  for 
investment  in  current  stock  of  the  Moline  Building,  Savings  and 
Loan  Association,  returnable  on  sixty  days'  demand,  with  interest  at 
the  rate  of  six  per  cent,  per  annum,  payable  quarterly. 

J.  W.  Wark. 
.    "  For  the  redemption  of  this  deposit  I  hold  in  my  hands  in  trust 
current  stock  of  the  Moline  Building,  Savings  and  Loan  Association. 

J.  W.  Warb,  Secretary:* 

construed  as  an  acknowledgment  of  an  indebtedness  with  an  agree- 
ment to  return  the  money  within  the  time  specified  under  the  con- 
ditions recited,  and  not  an  agreement  for  the  return  of  stock. 

2.  Negotiable — particular  instrument  so  held.  The  instrument 
set  forth  in  the  preceding  paragraph  of  this  syllabus  held,  a  nego- 
tiable instrument. 

3.  Negotiable — what  not  essential  to  render  instrument  Words 
of  negotiability  are  not  essential  to  render  a  particular  instrument 
negotiable. 

4.  Tbial  judge — duty  of,  where  rulings  upon  pleadings  do  not 
conform  to  his  views.  Where  the  rulings  upon  the  pleadings  have 
been  made  'by  a  Judge  other  than  the  one  presiding  at  the  trial 
and  such  rulings  do  not  conform  to  the  views  of  such  trial  judge, 
it  is  his  duty  to  make  the  same  so  conform  before  proceeding  with 
the  trial. 

5.  Prepondebance  of  evidence — when  instruction  as  to,  erro- 
neous. An  instruction  upon  this  subject  is  erroneous  which  tells 
the  jury  that  if  the  plaintiff  has  proved  his  contract  by  only  one 
witness  and  if  the  contract  has  been  denied  by  one  witness  of 
equal  credibility  and  means  of  knowledge,  then  such  contract  has 
not  been  proven,  unless  facts  or  circumstances  have  been  proved 
corroborating  the  plaintiff's  testimony  sufficiently  to  outweigh  the 
defendant's  testimony. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Rock 
Island  County;  the  Hon.  Emery  C.  Gbaves,  Judge,  presiding.    Heard 
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in  this  court  at  the  October  term,  1905.    Reversed  and  remanded. 
Opinion  filed  March  10,  1906. 

A.  H.  KoHLEK  and  J.  T.  Kenworthy,  for  appellant. 

J.  B.  Oakleaf  and  Searle  &  Marshall,  for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Martin  Beckstrom  and  Joseph  T.  Krone  made  an  ex- 
change of  properties  of  unequal  value,  leaving  a  sum  due 
Beckstrom.  Krone  paid  part  of  the  difference  in  money, 
and  for  the  remaining  $1,800  delivered  to  Beckstrom  an  in- 
strument, the  face  of  which  is  as  follows : 

"$1,800,  Moline,  111.,  July  3,  1903. 

Received  from  Joseph  T.  Krone,  Eighteen  Hundred  Dol- 
lars for  investment  in  current  stock  of  the  Moline  Building, 
Savings  and  Loan  Association,  returnable  on  sixty  days^ 
demand,  with  interest  at  the  rate  of  six  per  cent,  per  annum, 
payable  quarterly. 

No 

J.  W.  Wakr. 

For  the  redemption  of  this  deposit  I  hold  in  my  hands  in 
trust  current  stock  of  the  Moline  Building,  Savings  and 
Loan  Association. 

J.  W.  Wars, 
Secretary." 

Krone  made  the  following  endorsement  on  the  back  there- 
of before  he  delivered  it  to  Beckstrom:  "Pay  to  the  order 
of  Martin  Beckstrom.  Joseph  T.  Krone."  The  money 
was  not  paid  to  Beckstrom  sixty  days  after  demand,  and  he 
brought  this  suit  against  Krone.  Plaintiff  filed  an  amended 
declaration,  containing  three  special  counts,  a  common  count 
for  the  balance  due  on  the  purchase  price  of  real  estate  sold 
by  plaintiff  to  defendant  at  his  request,  and  other  usual 
common  counts.  The  first  special  count  declared  upon  a 
promissory-  note  for  $1,800  made  by  Warr  to  defendant  and 
by  the  latter  endorsed  to  plaintiff,  without  setting  it  out. 
The  second  and  third  special  counts  set  out  the  instrument  as 
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above  copied.  Defendant  craved  oyer  of  the  instrument 
mentioned  in  the  first  count,  and  set  it  out  as  above,  and 
demurred  to  the  declaration  and  each  and  every  count  there- 
of. The  demurrer  was  sustained  to  the  special  counts  and 
overruled  as  to  the  common  counts.  Defendant  pleaded  the 
general  issue  to  the  common  counts.  Thereafter  the  cause 
was  tried  before  another  judge  and  a  jury,  and  defendant  had 
a  verdict  and  a  judgment.     Plaintiff  appeals. 

By  the  instrimient  above  set  out  Warr  acknowledged  that 
on  its  date  he  had  received  $1,800  from  defendant,  and  that 
it  was  to  be  returned  sixty  days  after  the  demand  therefor, 
and  that  while  he  retained  it  he  was  to  pay  interest  quar- 
terly on  that  amount  at  the  rate  of  six  per  cent^  per  annum. 
The  instrument  cannot  mean  that  the  stock  mentioned  was 
to  be  returned  sixty  days  after  demand,  for  several  reasons. 
We  do  not  speak  of  returning  that  which  we  have  not  re- 
ceived. As  Warr  had  not  received  stock  from  defendant 
he  could  not  return  stock.  He  had  received  money,  and  that 
was  the  only  thing  he  could  return.  Again,  such  a  construc- 
tion is  forbidden  or  at  least  made  unreasonable  by  the  pro- 
vision for  interest.  Stock  in  a  building  association  does  not 
bear  interest.  The  statement  by  Warr  below  his  first  signa- 
ture that  he  holds  stock  ^*for  the  redemption  of  this  deposit^' 
shows  it  was  the  deposit  of  money  that  was  to  be  returned. 
Defendant  had  deposited  nothing  but  money.  It  is  not  clear 
from  the  face  of  the  paper  what  is  meant  by  the  words  "for 
investment  in  current  stock,"  etc.  It  may  mean  that  Warr 
was  borrowing  the  money  to  use  in  making  such  an  invest- 
ment for  himself.  If  it  can  be  supposed  to  mean  that  Warr 
was  to  invest  the  money  in  building  association  stock  for  de- 
fendant, still  it  is  clear  that  it  also  means  that  sixty  days 
after  defendant  makes  demand  for  his  money  that  sum  is  to 
be  repaid  to  him  in  money.  But  it  cannot  mean  an  invest- 
ment in  stock  for  defendant,  for  there  is  no  provision  that  he 
shall  have  any  profit  or  bear  any  loss.  He  is  to  be  paid  inter- 
est quarterly  on  the  money  at  a  specified  and  lawful  rate,  re- 
gardless of  any  profit  or  loss  on  any  investment  in  stock,  and 
he  is  to  have  the  principal  sum  repaid  to  him  in  sixty  days 
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after  he  demands  it.  Again,  if  Warr  was  to  invest  the  money 
in  building  association  stock  for  defendant,  he  could  not 
certify  that  he  held  that  stock  or  any  stock  "for  the  redemp- 
tion of  this  deposit"  "This  deposit"  does  not  mean  the 
stock,  but  something  for  which  the  stock  is  held  as  security. 
An  acknowledgment  of  indebtedness  in  the  simplest  form 
gives  negotiability.  Stewart  v.  Smith,  28  111.,  397 ;  Dorsey 
V.  Wolff,  142  111.,  589,  A  certificate  of  deposit  is  a  promis- 
sory note.  Telford  v.  Patton,  144  111.,  611.  The  fact  that 
the  details  of  a  transaction  are  set  out  in  an  instrument  for 
the  payment  of  money  does  not  prevent  its  being  negotia- 
ble. Eidgley  National  Bank  v.  Patton,  109  111.,  179 ;  In- 
dustrial Bank  v.  Bowes,  165  111.,  70.  A  recital  in  an 
instrument,  in  other  respects  like  a  promissory  note,  that 
it  is  secured  by  a  lien  or  by  a  deposit  of  collaterals,  does 
not  destroy  its  negotiability,  unless  such  recital  qualifies 
the  promise  or  makes  it  uncertain  or  ,conditional.  Mum- 
ford  v.  Tolman,  157  111.,  258 ;  Biegler  v.  Merchants  Trust 
Co.,  164  111.,  197;  First  Nat.  Bank  v.  Southworth,  215  111., 
640.  Promissory  notes  are  assignable  without  words  of  ne- 
gotiability, under  sections  3  and  4  of  chapter  98  of  the  Re- 
vised Statutes,  relating  to  negotiable  instruments.  Sapping- 
ton  V.  Pulliam,  3  Scam.,  385.  Said  sections  3  and  4  were 
not  expressly  repealed  by  the  act  of  1895  amending  section 
7  of  said  chapter  98,  and  we  are  not  prepared  to  hold  that 
said  provision  dispensing  with  the  necessity  for  words  of 
negotiability  was  repealed  by  implication  by  said  amend- 
ment of  section  7.  The  rule  that  negotiable  paper  must  be 
payable  at  a  time  certain,  is  satisfied  by  an  instrument  pay- 
able on  demand.  1  Randolph  on  Commercial  Paper,  sec- 
tions 109,  117,  118.  Defendant  relies  upon  Van  Zandt  v. 
Hopkins,  151  111.,  248.  That  case  comes  within  the  excep- 
tion mentioned  in  the  rule  above  stated.  The  payment  of 
the  instrument  there  in  question  was  made  conditional  upon 
the  surrender  of  certain  shares  of  stock.  If  the  stock  should 
not  be  surrendered  then  the  instrument  would  never  become 
payable.  Because  of  that  imcertainty  it  was  not  a  promis- 
sory note.     No  condition  is  imposed  by  the  instrument  be- 
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fore  us.  Neither  defendant  nor  plaintiff  has  received  any 
stock.  The  maker  certifies  that  he  holds  stock  to  secure 
performance  by  himself.  No  details  are  given  by  which  any 
holder  of  the  paper  could  find  or  trace  any  particular  shares 
of  stock,  but  if  that  recital  made  Warr  the  trustee  of  any 
stock  to  secure  that  he  would  pay  his  own  debt,  such  stock 
in  his  hands  will  be  released  from  the  trust  whenever  he  pays 
the  debt.  We  hold  that  the  paper  in  question  is  a  promis- 
sory note,  and  that  the  endorsement  above  copied  transferred 
the  title  to  plaintiff.  It  is  argued  that  if  that  be  true,  stiU 
the  averments  of  the  special  counts  were  insufficient.  The 
demurrer  was  general,  and  those  cbunts  conform  to  the  pre- 
cedents in  Chitty  on  Pleading,  Vol.  2,  and  to  our  statute 
on  negotiable  instruments.  We  hold  that  the  court  erred 
in  sustaining  the  demurrer  to  the  special  counts. 

Defendant  argues  that  such  error  was  harmless  because 
plaintiff  could  recover  upon  this  note  under  the  common 
counts.  Defendant's  counsel  frequently  objected  to  proof 
during  the  trial  on  the  ground  that  it  was  not  competent  in 
the  condition  of  the  pleadings,  meaning,  apparently,  because 
the  demurrer  had  been  sustained  to  the  special  counts.  He 
did  not  dissent  when  the  court,  in  discussing  such  objections, 
said  to  plaintiff's  counsel:  "  The  objection  is  that  under  the 
common  counts  you  are  not  entitled  to  introduce  any  evi- 
dence of  this  note  or  instrument."  He  heard  the  court  say 
that  he  felt  bound  to  follow  the  rulings  upon  the  pleadings 
made  by  the  judge  who  had  preceded  him,  though  he  had  no- 
doubt  in  his  own  mind  that  this  was  a  promissory  note. 
He  obtained  from  the  court  the  3rd  and  23rd  instructions 
to  the  effect  that  this  was  not  an  action  by  endorsee  against 
endorser,  and  that  the  endorsement  did  not  make  defendant 
liable,  but  it  was  merely  an  assignment  of  defendant's  rights 
against  Warr.  Defendant  cannot  now  be  heard  to  say  here 
on  this  record  that  plaintiff  could  have  recovered  upon  the 
note  and  its  endorsement  under  the  common  counts.  It  is 
true  plaintiff  acquiesced  in  this  view  and  tried  the  case  upon 
the  theory  that  he  could  tender  back  the  instrument  and  re- 
cover the  balance  due  him  upon  the  exchange  of  real  estate; 
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but  he  had  no  other  alternative  in  view  of  the  position  of  the 
trial  judge  that  he  must  follow  the  rulings  upon  the  plead- 
ings made  by  the  judge  who  preceded  him.  In  our  opinion 
the  trial  judge  should  have  made  the  pleadings  conform  to 
his  view  of  the  law  before  proceeding  with  the  trial,  and  thus 
have  avoided  the  embarrassment  of  trying  the  case  upon  a 
theory  he  believed  unsound.  Fort  Dearborn  Lodge  v. 
Klein,  115  111.,  177;  Dowie  v.  Priddle,  216  111.,  553. 

Plaintiff  and  defendant  were  the  sole  witnesses,  except 
upon  a  formal  matter.  Their  accounts  of  the  terms  under 
which  plaintiff  received  this  paper  from  defendant  differed 
materially.  The  15th  instruction  given  at  defendant's  re- 
quest said  that  if  plaintiff  had  proved  his  alleged  contract 
by  only  one  witness,  and  if  the  contract  had  been  denied  by 
one  witness  of  equal  credibility  and  means  of  knowledge, 
then  such  contract  had  not  been  pi^oved,  unless  facts  or  cir- 
cumstances had  been  proved  corroborating  plaintiff's  testi- 
mony sufficiently  to  outweigh  defendant's  testimony.  The 
16th  instruction  given  at  defendant's  request  said  that  if 
plaintiff  had  sworn  positively  that  he  was  to  have  cash  for 
the  difference  between  the  two  properties,  and  if  defendant 
had  sworn  just  as  positively  that  plaintiff  was  to  accept  paid 
up  stock  for  the  difference,  and  if  the  testimony  of  defend- 
ant is  entitled  to  as  much  credit  as  that  of  plaintiff  and  is 
corroborated  to  the  same  extent,  then  so  far  as  that  point  is 
concerned  the  jury  should  find  for  defendant.  An  instruc- 
tion like  these  in  principle  was  condemned  as  an  invasion 
of  the  province  of  the  jury,  in  Johnson  v.  People,  140  111., 
350.  As  the  next  trial  is  likely  to  take  an  entirely  different 
<K)ur8e,  we  consider  it  unnecessary  to  discuss  the  objections 
made  to  other  instructions. 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial,  with  directions  to  overnile  the  demurrer  to  the 
special  counts  of  the  amended  declaration. 

Reversed  and  remanded. 
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Ira  A.  Newman  y.  T.  8.  Lnmley,  et  al. 
Gen.  No.  4^78. 

1.  Real  estate  commissions — when  may  he  recovered.  A  real 
estate  agent  who  has  found  a  person  ready,  willing  and  able  to  buy 
the  property  of  the  owner  at  t^e  price  which  he  has  agreed  to 
accept,  Is  entitled  to  his  commission,  notwithstanding  no  written 
contract  was  entered  into  between  the  owner  and  such  agent,  where 
the  offered  purchaser  was  desirous  of  taking  the  land  and  the  fail- 
ure to  sell  was  because  the  owner  would  not  complete  the  con* 
tract  to  which  he  had  verbally  agreed. 

2.  Common  counts — when  recovery  may  'be  had  under.  When  a 
plaintiff  has  completed  all  that  he  agreed  to  do  so  that  he  is  en- 
titled to  the  agreed  compensation,  he  may  recover  under  the  com- 
mon counts. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  McHenry 
County;  the  Hon.  Charles  H.  Donnelly,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1905.  Affirmed.  Opinion  filed 
March  10,  1906. 

J.  F.  Casey,  for  appellant. 

C.  P.  Barnes,  for  appellees. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Lumley,  Whiteside  and  Murphy,  real  estate  agents  at 
Woodstock,  brought  this  suit  against  Ira  A.  Newman  to  re- 
cover commissions  which  they  claim  defendant  agreed  to 
pay  them  for  procuring  a  purchaser  for  a  farm,  of  which 
defendant  seems  to  have  been  a  part  owner,  in  McHenry 
county.  Plaintiffs  filed  the  common  counts,  and  afterwards 
a  bill  of  particulars  under  a  rule  obtained  by  defendant,  and 
the  same  was  afterwards  amended.  Defendant  filed  the 
general  issue.  Plaintiffs  had  a  verdict  and  a  judgment 
against  defendant  for  $189.59,  the  exact  amount  due  them 
if  they  were  entitled  to  recover,  and  defendant  appeals. 

Defendant,  who  resided  in  Chicago,  came  to  Woodstock 
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and  placed  his  farm  with  plaintiffs  for  sale,  gave  them  a 
price  of  $55  per  acre,  and  agreed  that  their  commissions 
should  be  two  and  one  half  per  cent,  of  the  selling  price. 
They  afterwards  brought  him  and  Schuett,  a  proposed  pur- 
chaser, together,  and  there  is  proof  that  defendant  reduced 
the  price  to  Schuett  to  $54  per  acre,  and  so  advised  plaintiffs. 
After  various  efforts  plaintiffs  got  Howell  to  offer  $53  per 
acre.  Lumley  testified  he  communicated  this  offer  to  de- 
fendant by  telephone,  and  that  defendant  refused  it,  but 
said  if  "they  could  raise  him  half  a  dollar,  to  cinch  the  bar- 
gain. They  then  offered  to  give  Howell  fifty  cents  per  acre 
out  of  their  commissions,  and  he  then  offered  $53.50  per  acre 
for  the  farm.  Plaintiffs  then  verbally  contracted  to  sell  him 
the  farm  at  that  price,  and  Howell  agreed  to  deposit  with 
them  on  said  bargain  whenever  they  wished  it  a  certificate  of 
deposit  he  held  on  the  bank  for  $1000.  Lumley  testified  he 
told  defendant  over  the  telephone  that  he  had  sold  the  farm, 
and  that  defendant  replied  he  would  be  out  with  the  contract 
and  bind  the  bargain  and  forward  the  deed  to  the  heirs  to  be 
signed.  A  few  days  later  defendant  sold  the  farm  to  another 
party,  and  when  he  came  to  Woodstock  he  did  not  visit  plain- 
tiffs, and  when  Lumley  met  him,  defendant  admitted  he  had 
sold  the  farm  and  said  he  got  more  out  of  it.'  Defendant  ad- 
mits conversations  with  Lumley  over  the  telephone,  but  gives 
a  quite  different  version  of  what  was  said,  and  denies  that  he 
ever  authorized  plaintiffs  to  sell  at  $53.50  per  acre.  The 
main  question  is  whether  defendant  did  or  did  not  authorize 
plaintiffs  over  the  telephone  to  sell  to  Howell,  if  they  could  get 
$53.50  per  acre.  If  there  were  no  proof  upon  that  subject 
but  the  testimony  of  Lumley  and  of  defendant,  we  w^ould 
not  be  warranted  in  saying  the  jury  should  have  found  the 
other  way.  There  may  have  been  that  in  the  appearance  and 
demeanor  of  those  witnesses  while  testifying  which  turned 
the  scale  in  favor  of  Lumley's  account.  But  there  is  other 
proof  tending  to  corroborate  Lumley.  Murphy  testified  de- 
fendant told  him  he  had  offered  the  place  to  Schuett  at  $54 
and  that  if  plaintiffs  could  get  Howell  close  to  that,  to  let 
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him,  defendant,  know.     This  tended  to  show  an  intention  to 
let  the  farm  go  at  less  than  $54. 

It  is  argued  the  proof  does  not  show  Howell  was  able  to 
pay.  He  agreed  to  pay  $7,583.63.  He  testified  he  and  his 
wife  were  worth  about  $6,000,  $1,000  of  which  was  in  bank ; 
that  she  was  with  him  in  the  transaction ;  that  he  knew  where 
he  could  make  arrangements  for  the  balance  of  the  money; 
and  that  he  expected  to  be  prepared  to  pay  plaintiffs  the 
cash  when  the  time  came.  There  was  other  proof  his  finan- 
cial condition  was  good.  It  is  obvious  he  could  borrow  at 
least  $3,000  on  the  farm  itself, — indeed  there  was  then  a 
mortgage  upon  the  farm.  He  could  either  assume  it  or  put 
another  in  its  place.  Howell  soon  after  bought  another  farm 
at  $76  per  acre.  Defendant  introduced  no  proof  question- 
ing Howell's  ability  to  pay  for  the  place.  The  conclusion 
of  the  jury  on  that  subject  was  warranted  by  the  proof. 

It  is  argued  plaintiffs  could  not  recover  under  the  common 
counts.  They  had  found  a  person  ready,  willing  and  able  to 
buy  at  a  price  which  the  jury  have  found  defendant  agreed 
to  accept  It  was  not  necessary  as  between  seller  and  agent 
that  the  contract  should  be  in  writing,  where  as  here  the 
purchaser  was  desirous  of  taking  the  land,  and  the  failure 
to  sell  was  because  the  o\vner  would  not  complete  the  contract 
to  which  he  had  verbally  agreed.  Fox  v.  Starr,  106  111. 
App.,  273.  When  a  plaintiff  has  completed  all  he  agreed  to 
do,  so  that  he  is  entitled  to  the  agreed  compensation,  he  may 
recover  under  the  common  counts.  Sands  v.  Potter,  165 
111.,  897,  407.  Such  commissions  were  recovered  under  the 
common  counts  in  Henry  v.  Stewart,  85  111.,  App.,  170,  and 
185  111.,  448;  Parmly  v.  Farrar,  204  111.,  38,  and  Springer 
v.  Orr,  82  111.  App.,  558. 

Wo  have  examined  the  objections  made  to  the  rulings  of 
the  court  upon  the  instructions,  and  find  they  were  not  erro- 
neous. 

The  judgment  is  affirmed. 

Affirmed, 
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John  T.  Wilson  y.  Osman  J.  Wilson. 
Gen.  5o.  ifi»9. 

1.  Practice  Act — section  23  construed.  This  section  does  not 
give  to  a  defendant  an  absolute  right  to  interpose  further  defenses 
after  he  has  once  pleaded. 

2.  A&iENDMENT — tohcn  motion  for  leave  to  make,  properly  denied. 
Where  a  cause  for  several  years  has  stood  at  issue,  a  motion,  un- 
accompanied by  a  showing  as  provided  by  rule  of  court,  to  file  a 
plea  of  the  Statute  of  Limitations  after  the  same  has  been  set  for 
trial,  is  properly  denied. 

3.  NoN-JomoEB — liov)  advantage  of,  must  he  taken.  The  non- 
joinder of  a  necessary  defendant  can  only  be  taken  advantage  of 
by  a  plea  in  abatement  unless  such  non-joinder  appears  from  the 
plaintifTs  own  pleading,  and  the  rule  is  the  same  notwithstanding 
joint  liability  is  not  claimed  to  apply  to  all  of  the  items  of  the 
plaintiff'^  demand. 

4.  Set-off — when  plea  of,  essential,  A  defendant  to  avail  him- 
self of  independent  items  against  the  plaintiff  not  arising  out  of 
the  subject-matter  for  which  the  plaintiff  sues,  must  interpose  a 
plea  of  set-off. 

5.  Services — when  question  as  to  reasonable  value  of,  immaterial. 
The  Question  as  to  the  reasonable  value  of  the  services  for  which 
suit  Is  brought  is  immaterial  where  there  appears  to  have  been 
an  express  contract  fixing  the  value  of  such  services. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  LaSalle 
County;  the  Hon.  Richard  S.  Farrand,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1905.  AfElrmed.  Opinion  filed 
March  10,  1906. 

L.  W.  Breweb,  for  appellant. 

George  S.  Wiley  and  Browne  &  Wilet,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Appellee  recovered  a  verdict  and  a  judgment  in  the  court 

below  against  appellant,  his  brother,  for  $700  for  services 

rendered  to  appellant  in  his  electric  light  plant  at  Earlville. 

The  pleadings  were  the  common  counts  and  the  general  is- 
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Bue.  Under  a  rule  obtained  by  appellant,  appellee  filed  a 
bill  of  particulars,  charging  for  services  from  December  8, 
1896,  to  November  3,  1897,  and  from  February  12,  1898, 
to  August  12,  1901;  but  the  proofs  practically  divided  the 
services  into  three  periods.  The  first  period  was  from  De- 
cember 8,  1896,  to  November  3,  1897,  for  which  appellee 
sought  to  recover  what  his  services  were  reasonably  worth, 
and  offered  proof  that  they  were  worth  $1  per  day.  The 
second  was  from  February  12,  1898,  to  February  6,  1900, 
at  the  agreed  rate  of  $1  per  day.  The  third  was  from 
February  6,  1900,  to  August  12,  1901,  for  which  appellee 
sought  to  recover  what  the  services  were  reasonably  worth 
end  introduced  proof  that  they  were  worth  $50  per  month. 
As  to  the  first  period  of  service,  appellee's  proof  was  as 
follows:  Appellant  proposed  to  appellee  to  go  to  work  fir- 
ing in  the  electric  plant  and  to  learn  the  business;  that  ap- 
pellant would  buy  books  and  magazines  so  that  he  might 
read  up  on  that  work,  and  that  he  would  direct  Saddler,  the 
engineer  and  electrician  in  charge  of  the  plant,  to  instruct 
appellee  in  the  worL  Appellee,  who  was  about  35  years  of 
age  and  married,  replied  that  he  would  like  it,  but  he  had 
to  live.  Appellant  said :  "I  will  see  that  you  live."  They 
agreed  the  wages  at  the  start  should  be  nothing.  Appellee 
went  to  work  for  appellant  under  that  arrangement,  but 
Saddler  refused  to  teach  him.  Appellee  then  told  appel- 
lant of  that  refusal,  and  that  under  these  circimistances  he 
could  not  stay  upon  the  terms  under  which  he  had  gone  to 
work.  Appellant  told  him  to  stay,  and  he  would  make  it 
all  right  with  him,  and  he  did  stay  and  work.  He  gave  a 
detailed  account  of  the  different  services  he  regularly  per- 
formed in  connection  with  the  plant.  If  there  was  such  a 
second  arrangement  made,  it  entitled  appellee  to  receive 
what  his  services  were  reasonably  worth.  Appellant  testified 
that  the  first  contract  was  that  appellee  should  work  a  year 
for  him  for  nothing  while  learning  the  business,  and  that 
after  the  first  year  he  was  to  have  $1  per  day,  and  that  when 
he  was  able  to  run  the  plant  appellant  would  raise  his  wages 
and  put  him  in  charge  of  the  plant  and  "let  Saddler  go. 
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Appellant  denied  that  appellee  told  him  Saddler  would  not 
instruct  him  and  that  they  then  made  a  different  arrange- 
ment. They  both  testified  appellee  quit  the  work  Novem- 
ber 3,  1897;  that  he  went  to  work  again  for  appellant  on 
February  12,  1898,  at  the  agreed  wages  of  $1  per  day  and 
so  continued  till  February  6,  1900,  when  Saddler  left. 
That  was  the  second  period.  As  to  the  third  period  appellee 
testified  that  when  Saddler  left  appellant  asked  appellee  if 
he  thou^t  he  could  run  the  plant;  that  he  replied  that  he 
knew  he  could ;  that  appellant  said  if  he  could  he  would  give 
him  as  much  as  any  other  man;  that  he  immediately  took 
charge,  and  operated  the  plant  till  August  13,  1901,  when 
he  quit.  He  introduced  proof  that  his  services  during  that 
period  were  worth  $50  per  month.  Appellant  testified  that 
the  contract  then  made  was  that  he  would  raise  his  wages 
$5  per  month  each  year  till  he  got  the  same  wages  Saddler 
had  received,  provided  he  proved  competent  to  take  charge 
of  the  plant.  Appellant  introduced  proof  that  appellee  was 
not  competent  to  run  the  plant,  and  did  not  rxm  it  alone, 
and  that  his  services  during  the  third  period  were  worth  $30 
to  $35  per  month.  In  this  conflict  of  testimony  the  jury 
decided  for  appellee  and  the  trial  judge  approved  their  ver- 
dict. This  was  purely  a  matter  of  fact,  and  we  cannot  say 
they  should  have  found  the  other  way. 

Appellant  contends  that  the  court  erred  in  refusing  him 
leave  to  file  a  plea  of  the  Statute  of  Limitations.  The  sum- 
mons was  served  and  declaration  filed  January  5,  1903.  On 
January  22,  1903,  appellee  filed  his  specific  bill  of  particu- 
lars in  compliance  with  the  rule  obtained  by  appellant.  Ap- 
pellant filed  the  general  issue  the  next  day.  On  February 
23,  1905,  the  cause  was  set  to  be  tried  on  March  6th. 
On  March  3rd,  appellant  served  notice  on  appellee  that  on 
March  6th  he  would  ask  leave  to  file  two  additional  pleas. 
On  March  6th  appellant  presented  and  asked  leave  to  file  a 
plea  of  the  Statute  of  Limitations.  There  was  then  in  force 
the  following  rule  of  court:  "No  cause  shall  be  set  for  a 
particular  day  till  at  issue,  and  no  change  in  pleadings  will 
be  allowed  after  a  cause  is  set,  unless  good  cause  is  shown 
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by  affidavit."  No  cause  was  shown.  The  court  denied  the 
motion  and  entered  upon  the  trial.  Section  23  of  the  Prac- 
tice Act  allows  amendments  in  any  pleading  at  any  time  be- 
fore judgment  on  such  terms  as  shall  be  just  and  reasonable, 
and  this  provision  has  been  liberally  construed/ but  it  does 
not  give  a  defendant  an  absolute  right  to  interpose  further 
defenses  after  he  has  once  pleaded,  nor  does  it  compel  the 
court  to  grant  leave  to  file  new  pleas  upon  a  mere  motion. 
Where  a  defendant  asks  leave  to  file  a  further  plea  setting 
up  an  entirely  new  defense,  especially  if  a  long  time  has 
passed  since  his  original  plea  was  filed  and  the  case  is  about 
to  be  reached  for  trial,  he  must  support  his  application  by 
showing  diligence  and  some  reasonable  excuse  for  not  hav- 
ing sooner  presented  his  defense.  Dow  v.  Blake,  148  111., 
76 ;  Phenix  Ins.  Co.  v.  Stocks,  149  111.,  319 ;  DuUe  v.  Lally, 
167  111.,  485;  Phenix  Ins.  Co.  v.  Caldwell,  187  111.,  73; 
City  of  Chicago  v.  Cook,  204  El.,  373.  There  is  nothing 
to  show  that  appellant  could  not  have  filed  this  plea  with  the 
general  issue  over  twenty-five  months  before.  The  object  of 
a  bill  of  particulars  is  to  inform  the  defendant  of  the  claim 
he  is  called  upon  to  defend  against,  and  to  restrict  the  plain- 
tiff, on  the  trial,  to  proof  of  the  particular  matters  therein 
stated.  McDonald  v.  People,  126  111.,  150;  Waidner  v. 
Pauly,  141  111.,  442.  The  specific  bill  of  particulars  here 
filed  furnished  appellant  full  information  as  to  the  periods  of 
time  during  which  appellee  claimed  he  rendered  the  service 
for  which  he  sought  compensation  in  this  suit.  -  To  grant 
such  an  application  to  file  an  additional  plea  at  the  time 
fixed  for  trial  is  either  to  compel  the  plaintiff  to  go  to  trial 
at  a  disadvantage  and  without  the  previous  information  as 
to  the  defenses  to  be  interposed  and  preparation  therefor  to 
which  he  is  fairly  entitled,  or  else  to  force  him  to  a  con- 
tinuance when  he  is  ready  for  trial  on  all  issues  previously 
presented.  This  should  not  be  permitted  unless  a  good  rea- 
son for  the  delay  is  shown.  No  error  was  committed  in  re- 
fusing leave  to  file  this  plea. 

The  court  refused  to  permit  appellant  to  prove  that  dur- 
ing part  of  said  first  period  of  service  Frank  A.  Wiley  and 
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appellant  jointly  owned  and  operated  the  plant.  The  rule 
at  common  law  is  that  if  a  person  be  omitted  as  defendant 
who  ought  to  be  joined  in  an  action  on  a  contract,  advantage 
of  the  omission  can  only  be  taken  by  a  plea  in  abatement, 
unless  the  joint  liability  appears-  from  plaintiffs  o^vn  plead- 
ing. 1  Chitty's  PL,  46 ;  1  Saunder's  PI.  &  Ey.,  10 ;  Eev. 
Stat  chap.  1,  sec.  4 ;  Conley  v.  Good,  Breese,  135 ;  Lurton  v. 
^Gilliam,  1  Scam.,  577;  Puschel  v.  Hoover,  16  111.,  340; 
Thompson  v.  Strain,  16  HL,  369 ;  Pearce  v.  Pearce,  67  111., 
207;  Ross  v.  Allen,  67  111.,  317;  Sinsheimer  v.  William 
Skinner  Mfg.  Co.,  165  111.,  116.  Proof  that  another  is 
liable  with  defendant  does  not  tend  to  show  that  defendant 
is  not  liable,  and  hence  does  not  tend  to  establish  the  general 
issue.  The  fact  that  the  joint  liability  is  not  claimed  to 
cover  all  the  items  of  plaintiffs  demand,  does  not  abrogate 
the  rule  requiring  that  defense  to  be  set  up  by  a  preliminary 
plea  which  gives  the  plaintiflF  a  better  writ,  if  he  choose  to 
avail  of  it.  As  defendant  did  not  plead  this  defense  in 
abatement,  this  proof  was  properly  rejected. 

Appellant  sought  to  prove  debts  which  appellee  owed  him 
prior  to  making  this  first  contract  for  employment,  and  which 
therefore  ^could  not  have  been  intended  as  payment  for  the 
services  here  sued  for.  A  defendant  cannot  avail  of  inde- 
pendent demands  he  has  against  the  plaintiff,  not  arising  out 
of  the  subject-matter  for  which  plaintiff  sues,  unless  he  has 
filed  a  plea  of  set-off  or  given  notice  thereof  under  the  gen- 
eral issue  or  under  a  plea  of  payment.  Rev.  Stat.,  chap. 
110,  sec.  29 ;  Cox  v.  Jordan,  86  111.,  560.  Appellant  had 
not  filed  such  a  plea  or  given  such  notice,  and  this  proof 
was  therefore  properly  rejected.  Appellee  in  his  bill  of 
particulars  gave  appellant  credits  for  cash  and  other  mat- 
ters amounting  to  a  large  sum.  The  court  also  ruled  gen- 
erally that  appellant  might  show  any  money  or  property 
that  had  been  paid  or  given  or  turned  over  by  appellant  to 
appellee  after  appellee  began  working  for  appellant.  It  is 
argued  the  court  violated  this  ruling  as  to  one  item  of  proof. 
Appellant  kept  a  meat  market  during  the  early  part  of  ap- 
pellee's employment,  and  proved  by  Herman  Kline,  an  em- 
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ploje  in  the  market,  that  there  was  a  charge  for  meat 
against  appellee  on  the-  account  book  kept  in  the  market 
Appellant  asked  Kline  to  read  the  items  to  the  jury.  Va- 
rious objections  were  made  by  appellee,  including  the  objec- 
tion that  no  foundation  had  been  laid.  No  effort  was  made 
to  show  that  the  entries  in  the  book  were  true  and  correct^ 
nor  that  the  witness  remembered  this  particular  transaction, 
nor  that  the  date  of  the  entry  was  during  the  time  appellee 
was  in  the  employ  of  appellant;  and  the  entries  themselves 
were  not  offered  so  that  they  could  be  inspected  by  opposite 
counsel.  The  court  did  not  err  in  refusing  to  permit  the 
witness  to  read  to  the  jury  from  the  book  items  which  had  not 
been  admitted  or  even  offered  in  evidence,  nor  shown  to  be 
competent. 

Appellant  claims  that  the  court  erred  in  refusing  to  per- 
mit him  to  prove  by  the  witness  William  Gibbler  the  value 
of  appellee's  services  from  February  13,  1898,  to  February 
6,  1900.  This  was  the  period  during  which  he  was  work- 
ing under  an  express  contract  that  he  should  receive  $1  per 
day,  as  both  parties  testified.  As  there  was  an  express  con- 
tract, the  reasonable  value  of  the  services  was  immaterial. 
The  court  sustained  the  objection  for  that  reason.  John 
Harkness  had  testified  for  plaintiff  before  the  terms  of  the 
employment  had  been  shown,  and  he  seems  to  have  been 
examined  as  to  the  value  of  appellee's  services  during  the 
same  period,  and  fixed  it  at  $1.50  per  day.  The  court  was 
not  then  advised  that  it  would  be  shown  that  that  period 
was  covered  by  a  special  contract  fixing  the  wages.  When 
that  fact  did  appear  no  motion  was  made  to  exclude  the 
answer  of  Harkness.  Appellee  ought  not  to  have  asked  that 
question,  in  view  of  the  proof  he  was  to  introduce,  but  it 
cannot  be  said  the  court  erred  in  allowing  Harkness  to  make 
that  answer,  as  the  case  then  stood;  and  that  answer  fur- 
nished no  ground  for  admitting  other  incompetent  evidence  on 
the  same  subject  after  its  incompetency  became  apparent 
The  twelfth  instruction,  given  at  appellant's  request,  prac- 
tically told  the  jury  to  allow  appellee  but  $1  per  day  for  the 
period  covered  by  that  special  contract,  and  we  conclude  ap- 
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pellant  could  not  have  been  harmed  by  the  evidence  of  Hark- 
ness. 

Appellee's  instruction  number  one  was  held  correct  under 
a  like  condition  of  the  pleadings  in  Pearce  v.  Pearce,  supra, 
and  number  two  was  of  like  tenor.  Number  three  did  not 
submit  the  construction  of  a  contract  to  the  jury.  Numbers 
fifteen  and  sixteen,  requested  by  appellant  and  refused,  prac- 
tically directed  a  verdict  for  appellant  as  to  the  first  period 
of  service,  ignoring  the  proof  that  Saddler  refused  to  in- 
struct appellee  and  that  that  led  to  a  new  agreement  by 
which  appellee  was  to  stay  and  work  and  appellant  was  to 
make  it  all  right.  Number  seventeen  was  incorrect  because 
no  plea  in  abatement  had  been  filed.  Number  eighteen  was 
incorrect  because  it  directed  a  verdict  for  appellant  if  ap- 
pellee's services  were  worth  no  more  than  he  had  already  been 
paid  therefor,  which  was  not  the  rule  applicable  to  the  second 
period  of  service  when  there  was  an  agreement  to  pay  a 
fixed  sum  per  day.  The  court  did  not  err  in  refusing  said 
instructions. 

We  find  no  reversible  error  in  the  record.  The  judgment 
is  affirmed 

Affirmed, 


F.  H.  Earl  Hanufacturing  Company  v.  Summit  Lum- 
ber Company. 

Gen.  No.  4,568. 

» 

1.  Demubbeb — exception  not  essential  to  preserve  ruUnff  upon. 
No  exception  or  bill  of  exceptions  is  required  to  preserve  fof  re- 
view a  ruling  upon  a  demurrer  to  a  pleading  in  a  common  law  ac- 
tion. 

2.  Plea — when  proof  of,  not  essential.  Where  a  demurrer  to  a 
plea  has  been  sustained,  no  proof  need  be  offered  to  sustain  its  alle- 
gations, npr  is  such  proof  essential  to  a  determination  of  its  suffi- 
ciency on  appeal. 

3.  Plea — when  Sufficiently  alleges  that  foreign  corporation  was 
doing  business  in  Illinois  contrary  to  statute.  Such  a  pleading  if 
framed  in  the  languiige  of  the  statute  is  sufficient;  it  need  not 
describe  in  detail  what  business  such  a  corporation  was  doing. 
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4.  Plea — what  does  not  waive  ax^tion  of  court  in  sustaining  de- 
murrer to.  The  action  of  the  court  in  sustaining  a  demurrer  to  a 
plea  setting  up  the  incapacity  of  the  plaintiff  to  sue,  is  not  waived 
by  subsequently  pleading  the  general  issue. 

5.  Plea  in  abatement — when  defendant  concluded  6y,  when  not. 
If  a  demurrer  to  a  plea  in  abatement  is  sustained  the  judgment 
is  only  respondeat  ouster,  while  if  issues  of  fact  are  Joined  on  such 
a  plea  and  found  for  the  plaintiff,  the  Judgment  is  quod  recuperet, 
and  the  same  Jury  should  assess  the  damages. 

6.  Consignee — when  title  pctsses  to.  Delivery  to  a  carrier  of 
merchandise  properly  consigned,  is  delivery  to  the  consignee,  and 
title  passes  to  the  consignee. 

7.  Consignee — what  not  defense  6y,  to  suit  for  purchase  price. 
Refusal  of  the  consignee  to  accept  merchandise  properly  consigned 
and  delivered  to  a  carrier,  will  not  defeat  an  action  for  the  purchase 
price. 

Action  of  assumpsit.  Error  to  the  Circuit  Court  of  Kendall 
County;  the  Hon.  Henry  B.  Willis,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1905.  Reversed  and  remanded. 
Opinion  filed  March  10,  1906. 

Aldrich  &  WoRCESTEB,  for  plaintiff  in  error. 

John  Fitzgerald,  for  defendant  in  error. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 
The  Summit  Lumber  Company,  an  Arkansas  corporation,, 
with  its  lumber  mills  in  Louisiana  and  its  sales  office  in  St. 
Louis,  sued  the  F.  H.  Earl  Manufacturing  Company,  doing 
business  at  Piano,  Illinois,  upon  a  lumber  bill  claimed  to 
be  due  from  defendant  to  plaintiff.  Defendant  filed  a  plea 
in  abatement  alleging  that  plaintiff  was  a  foreign  corporation 
doing  business  in  this  State,  and  that  it  had  not  complied 
with  any  of  the  provisions  of  our  statute  concerning  foreign 
corporations  doing  business  in  this  State,  specifying  such 
non-compliance  in  detail,  and  that  therefore,  by  the  provi- 
sions of  said  statute,  plaintiff  was  not  permitted  to  maintain 
an  action  in  the  courts  of  this  State.  The  court  sustained 
a  demurrer  to  that  plea,  and  defendant  then  pleaded  the 
general  issue.  There  was  a  jury  trial  and  a  verdict  for 
plaintiff  for  $623.75.     Motions  by  defendant  for  a  new  trial 
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and  in  arrest  of  judgment  were  made  and  denied,  and  plain- 
tiff had  judgment.  Defendant  has  sued  out  this  writ  of 
error  to  review  said  judgment- 
It  is  argued  that  the  ruling  upon  the  demurrer  is  not  be- 
fore us,  for  want  of  an  exception  thereto.  No  exception 
or  bill  of  exceptions  is  required  to  preserve  for  review  a  rul- 
ing upon  a  demurrer  to  a  pleading  in  a  common  law  action. 
Bennett  v.  Union  Central  Life  Ins.  Co.,  203  111.,  439; 
Burke  v.  C.  &  N.  W.  Ry.  Co.,  108  111.  App.,  565.  It  is 
said  the  proof  does  not  show  plaintiff  was  doing  business 
in  this  State  within  the  meaning  of  said  statute.  As  uo 
issue  of  fact  was  formed  on  that  plea,  defendant  was  not  re- 
quired to  offer  such  proof.  The  suflSciency  of  a  pleading 
when  questioned  by  demurrer  does  not  depend  upon  proof 
heard  at  a  trial  of  the  cause.  It  is  argued  the  plea  should 
have  described  in  detail  the  business  plaintiff  was  doing  in 
this  State,  and  reliance  is  had  upon  language  used  by  this 
court  in  Havens  &  Geddes  Co.  v.  Diamond,  93  111.  App., 
557.  There  an  issue  of  fact  had  been  raised  and  tried  upon 
the  question  whether  plaintiff,  a  non-resident  corporation, 
was  doing  business  in  this  State,  within  the  meaning  of  our 
statute.  We  did  not  there  discuss  what  averments  such  a 
plea  should  contain.  The  plea  now  before  us  is  drawn  in 
the  language  of  the  statute,  and  therefore  we  think  it  must  be 
held  sufficient  in  form.  If  the  plea  was  true  plaintiff  could 
not  maintain  this  action  in  the  State  court.  Thompson  Co. 
v.  Whithed,  185  111.,  454;  111.  Trust  Co.  v.  St.  L.  I.  M.  & 
S.  Ry.  Co.,  208  111.,  419.  The  court  erred  in  sustaining  the 
demurrer  to  the  plea.  Defendant  did  not  waive  this  error 
by  afterwards  pleading  the  general  issue.  Delahay  v.  Clem- 
ent, 3  Scam.,  201;  Weld  v.  Hubbard,  11  lU.,  573;  Drake 
V.  Drake,  83  111.,  526.  If  a  demurrer  to  a  plea  in  abate- 
ment is  sustained,  the  judgment  is  only  respondeat  ouster, 
while  if  issues  of  fact  are  joined  on  such  a  plea  and  found 
for  plaintiff,  the  judgment  is  quod  recuperet,  and  the  same 
jury  should  assess  the  damages.  1  Chitty's  PI.,  463 ;  Brad- 
shaw  v.  Hubbard,  1  Gilm.,  395 ;  Branigan  v.  Rose,  3  Gilm., 
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123 ;  Mineral  Point  K.  K.  Co.  v.  Keep,  22  IlL,  9, 19 ;  Italian- 
Swiss  Colony  v.  Pease,  194  III,  98. 

Defendant  ordered  of  plaintiff  five  cars  of  a  special  kind 
of  lumber  known  as  "short  stock,"  received  and  paid  for 
one  car,  and  refused  to  receive  the  remaining  four  cars  when 
shipped  to  it.  This  suit  is  to  recover  the  price  of  said  four 
cars.  Defendant  claims  it  lawfully  cancelled  the  order  be- 
fore said  four  cars  were  shipped,  and  therefore  was  not  bound 
to  receive  or  pay  for  them.  The  proof  in  the  record  is  that 
Kline,  an  agent  of  defendant,  gave  plaintiff  a  verbal  order 
for  the  five  cars  at  plaintiff's  St.  Louis  office  on  or  about 
February  20,  1902,  in  which  it  was  provided  that  one  dar 
should  be  shipped  at  once,  and  no  statement  was  made  when 
the  other  cars  should  be  shipped.  The  law  therefore  im- 
plied a  contract  to  ship  them  within  a  reasonable  time. 
Plaintiff  then  sent  an  order  to  its  mill  in  Louisiana  to  ship 
one  car  at  once,  and  one  car  per  month  thereafter  till  the 
order  was  filled.  The  first  car  was  shipped  on  February 
26th,  and  it  was  received  and  paid  for  by  defendant.  Un- 
der date  of  March  1st,  defendant,  from  its  ofiice  in  Piano, 
sent  plaintiff  a  written,  or  partly  written  and  partly  printed, 
order  for  the  five  cars,  which  stated  that  it  was  in  confir- 
mation of  the  order  given  by  Kline.  That  order  contained 
the  following,  which  we  judge  was  in  print :  "This  order  is 
not  valid  unless  countersigned  by  president  or  secretary. 
This  order,  unless  otherwise  specified,  is  to  be  shipped  at  once ; 
if  unable  to  do  so  notify  us  by  return  mail  stating  when  will 
ship."  This  order  or  letter  was  not  countersigned  by  either 
president  or  secretary,  and  strictly  speaking  therefore  was 
by  its  own  terms  prevented  from  having  any  effect  what- 
ever. Again,  the  words  "unless  otherwise  specified,"  might 
well  have  appeared  to  plaintiff  unimportant,  for  it  is  obvious 
that  Kline's  order  not  only  meant  that  one  car  should  be 
shipped  at  once,  but  also  that  the  rest  should  not  be  shipped 
at  once.  That  point  had  really  been  "otherwise  specified" 
by  the  form  of  the  verbal  order.  It  does  not  appear  that 
plaintiff  replied  to  this  letter  or  written  order.  Under  these 
proofs  the  contract  was  that  made  verbally  at  St.  Louis,     Af- 
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ter  that  verbal  order  had  been  accepted,  and  the  contract 
thereby  closed,  and  it  had  been  partly  executed  by  the  ship- 
ment of  one  car,  defendant  could  not  by  its  own  act  alone 
change  this  into  a  contract  to  deliver  five  cars  at  once.  De- 
fendant did  not  request  further  shipments  or  complain  of  de- 
lay until  May  Ist.  Then  defendant  wrote  plaintiff  that  it 
had  heard  nothing  from  the  order  for  sixty  days,  and  pre- 
sumed plaintiff  was  not  going  to  ship  it,  and  added :  "So  we 
will  ask  you  to  cancel  the  order,  so  that  we  may  know  just 
exactly  where  the  matter  stands."  In  a  postscript  it  said: 
"If  this  is  not  satisfactory,  let  us  know."  We  are  of  opinion 
that  under  the  facts  stated  defendant  could  not  cancel  the 
order  without  any  previous  notice  or  request  for  shipment; 
and  also  that  this  letter  was  not  intended  as  a  final  cancel- 
lation. It  requested  a  cancellation,  but  recognized  that 
plaintiff  had  a  right  to  refuse  to  cancel.  The  reply  by  plain- 
tiff is  twice  in  evidence,  under  different  dates,  owing  to 
some  mistake  in  the  bfll  of  exceptions,  but  it  is  obvious  that 
the  true  date  is  May  2nd.  Plaintiff  replied  that  it  would 
not  be  at  all  satisfactory  to  cancel  the  order  as  it  had  the 
stock  all  ready  to  load,  but  had  found  it  impossible  to  get 
cars  and  that  it  was  daily  expecting  invoices  for  one  or  two 
cars.  Plaintiff  shipped  two  cars  on  May  10th,  one  car  on 
May  15th,  and  the  last  car  on  May  16th.  On  May  15th  de- 
fendant wrote  plaintiff,  declaring  it  had  cancelled  the  order^, 
stating  it  had  that  day  received  invoices  for  two  more  cars, 
and  adding,  "We  will  take  this  lumber  in,  but  we  don't  want 
you  to  ship  any  more,  for,  not  getting  the  lumber  when 
we  should  have  received  it,  we  ordered  very  heavily  of  other 
people,  so  can't  use  more  for  some  little  time."  We  conclude 
the  proofs  do  not  show  a  valid  cancellation  of  the  order.  It 
is  not  questioned  but  that  the  lumber  was  of  the  kind  and 
quality  ordered,  and  no  sufficient  reason  appears  why  defend- 
ant should  not  have  received  and  paid  for  it. 

When  this  lumber  was  delivered  on  board  cars  at  the  point 
of  shipment,  consigned  to  defendant,  it  was  thereby  de- 
livered to  the  defendant,  and  the  title  vested  in  the  defend- 
ant    City  of  Carthage  v.  Duvall,  202  111.,  234;  L.  S.  &  M. 
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S.  Ry.  Co.  V.  National  Live  Stock  Bank,  178  111.,  506.  It 
was  therefore  the  duty  of  defendant  to  take  care  of  the  ship- 
ments when  they  reached  Piano,  and  plaintiff's  cause  of  ac- 
tion for  the  agreed  price  would  be  unaffected  by  any  failure 
of  defendant  to  take  care  of  the  lumber  at  that  point.  De- 
fendant sought  to  prove  a  subsequent  arrangement  with 
plaintiff,  by  which  the  care  of  the  lumber  at  Piano,  and  a 
duty  to  account  for  its  proceeds,  was  cast  upon  plaintiff.  J. 
R  Silverthorne,  secretary  and  manager  of  plaintiff,  was  a 
-witness  for  plaintiff.  On  cross-examination  he  testified  he 
had  five  brothers;  that  two  of  them  were  connected  with 
plaintiff,  and  that  they  had  never  been  at  Piano,  but  that 
another  brother,  not  directly  connected  with  plaintiff,  had 
been  at  Piano.  An  officer  of  defendant  testified  that  a  Mr, 
Silverthorne,  whose  initials  he  did  not  remember,  but  not  J. 
E.  Silverthorne,  came  to  Piano  with  the  invoices  of  this  limi- 
ber,  sought  a  settlement  with  defendant,  and  offered  either 
to  accept  a  reduced  price  defendant  offered  for  the  lumber 
or  else  to  take  care  of  the  lumber.  He  went  away  and  did 
not  further  communicate  with  defendant.  There  ^vas  no 
proof  that  this  Mr.  Silverthorne  was  in  the  employ  of  plain- 
tiff, or  had  authority  from  plaintiff  to  make  a  settlement; 
and  if  he  had  been  the  agent  of  plaintiff  with  due  authority, 
still  he  made  no  contract.  This  proof  did  not  cast  upon 
plaintiff  the  duty  of  caring  for  defendant's  lumber  at  Piano. 
The  jury  allowed  $88.52  less  than  was  due  to  plaintiff,  and 
defendant  has  no  cause  to  complain  thereof. 

But  if  the  plea  in  abatement  is  true  plaintiff  has  no  right 
to  a  judgment  for  its  claim  in  the  courts  of  this  State.  For 
the  error  in  sustaining  the  demurrer  to  the  plea  in  abate- 
ment the  judgment  is  therefore  reversed,  and  the  cause  is 
remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Reversed  and  remanded. 
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Samuel  Morganstein  y.  Commerelal  National  Bank  of 
Chatsworth. 

Gen.  No.  4^71. 

1.  Bankbupt — what  property  in  possession  of,  unaffected  ty 
'bankruptcy  proceedings.  Where  property  in  question  in  a  replevin 
suit  was  set  off  to  a  bankrupt  as  exempt,  the  title  thereto  did  not 
pass  to  the  trustee  in  bankruptcy  and  the  same  remained  unaffected 
by  such  bankruptcy  proceedings. 

2.  DiscHAiME  IN  BANKBUPTCT — voliot  not  offccted  "by,  A  discharge 
in  bankruptcy  will  not  preclude  a  creditor  who  has  filed  his  claim 
in  the  bankruptcy  proceeding  from  enforcing  against  the  bank- 
rupt security  held  by  him  against  property  which  remained  unaf- 
fected by  the  bankruptcy  proceedings. 

3.  Pledge — what  not  covered  hy  terms  of.  A  set  of  scales  and 
a  quantity  of  rock  salt  is  not  covered  by  a  pledge  of  "iron,  junk, 
hides,  etc.,"  the  "  etc."  being  held  only  to  refer  to  property  of  the 
same  general  character  as  "iron,  junk  and  hides." 

4.  Pledge — may  cover  after-acquired  property.  A  party  can  cre- 
ate a  lien  on  after-acquired  property. 

5.  Pledge — character  of  lien  of,  upon  after-acquired  property. 
A  pledge  of  after-acquired  property  confers  an  equitable  lien. 

6.  Replevin — when  does  not  lie.  Replevin  does  not  lie  to  en- 
force a  lien  given  upon  property  acquired  after  its  creation  by 
instrument  of  pledge. 

7.  Motion  fob  new  tbial — when  not  necessary  to  preserve  ques- 
tions for  review.  A  motion  for  a  new  trial  is  not  necessary  to  pre- 
serve questions  for  review  where  the  case  was  tried  by  the  judge 
without  a  jury. 

Action  of  replevin.  Appeal  from  the  Circuit  Court  of  Living- 
ston County;  the  Hon.  Thomas  M.  Habbis,  Judge,  presiding.  Heard 
Ia  this  court  at  the  October  term,  1905.  Reversed  and  remanded. 
Opinion  filed  March  10,  1906. 

James  T.  Teeky,  for  appellant. 

A.  C.  NoETON  and  K.  B.  Campbell,  for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  court. 
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On  February  19,  1904,  the  Commercial  National  Bank 
of  Chatsworth  brought  its  action  of  replevin  against  Samuel 
Morganstein,  for  a  set  of  scales,  and  for  certain  specified 
quantities  of  rock  salt,  green  hides,  bones,  and  assorted  old 
iron.  The  declaration  was  in  replevin,  witji  a  count  in  trover. 
The  defendant  pleaded  non  cepit,  non  detinet,  property  in 
himself  and  not  in  plaintiff,  and  to  the  count  in  trover,  not 
guilty.  The  cause  was  tried  without  a  jury.  Propositions 
of  law  were  presented  and  acted  upon.  The  court  found 
plaintiff  the  owner  of  the  property  replevied  and  entitled  to 
the  possession,  and  gave  judgment  that  the  plaintiff  have  and 
retain  said  property.     Defendant  appeals. 

The  facts  are  practically  undisputed.  On  October  23, 
1900,  defendant,  being  indebted  to  'plaintiff,  executed  and 
delivered  to  it  a  paper,  the  body  of  which  was  as  follows : 

"For  and  in  consideration  of  money  already  advanced  by 
the  Commercial  National  Bank  of  Chatsworth,  111.,  the  re- 
ceipt whereof  is  hereby  acknowledged,  and  for  all  further 
advances  of  money  hereafter  made  for  the  purchase  of  iron, 
junk,  hides,  etc.,  the  said  S.  Morganstein  hereby  agrees  that 
all  iron,  junk,  hides,  etc.,  now  in  his  yard  at  Chatsworth,  Illi- 
nois, or  held  elsewhere  or  in  transit  to  Chatsworth,  Illinois, 
or  in  transit  to  points  and  destination  in  shipping  same,  to- 
gether with  all  hides,  iron,  junk,  etc.,  that  may  hereafter  be 
purchased  by  S.  Morganstein  and  held  or  handled  as  above 
described,  is  and  shall  be  and  remain  the  property  of  the 
Commercial  National  Bank  of  Chatsworth,  Illinois,  with  the 
right  and  power  to  sell  and  control  same,  and  to  collect  all 
moneys  from  such  sales,  the  returns  of  all  sales  to  be  made 
to  Commercial  National  Bank  of  Chatsworth,  Illinois,  and 
after  deducting  all  moneys  advanced,  and  interest  and 
charges  on  same,  the  remainder,  if  any,  to  be  turned  over 
to  S.  Morganstein." 

Said  paper  was  not  acknowledged  or  recorded.  The  set  of 
scales  here  replevied  was  in  defendant's  possession  when 
said  paper  was  delivered.  All  the  property  then  owned  by 
defendant  coming  within  the  description  "hides,  iron,  junk,'' 
which  defendant  had  when  he  gave  this  paper,  was  sold  and 
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disposed  of,  and  his  junk  yard  cleaned  out,  prior  to  or  dur- 
ing 1902.  Except  the  scales  all  the  property  replevied  was 
acquired  by  defendant  after  this  paper  was  made  and  de- 
livered. On  the  faith  of  this  paper,  plaintiff  advanced 
moneys  to  defendant  far  in  excess  of  the  value  of  the  prop- 
erty, and  afterwards  obtained  a  judgment  against  defendant 
for  over  $5,000  upon  said  indebtedness,  and  had  execution. 
After  that,  on  Xovember  24,  1903,  defendant  filed  a  petition 
in  bankruptcy  and  was  declared  a  bankrupt.  The  property 
in  controversy  was  selected  and  set-off  to  him  as  exempt  in 
said  bankruptcy  proceedings.  .  Plaintiff's  judgment  was 
proved  and  allowed  as  a  claim  against  said  bankrupt  estate. 
The  property  of  the  bankrupt  did  not  pay  to  exceed  fifty 
cents  on  the  dollar  of  his  indebtedness.  The  bankrupt  was 
discharged  since  this  suit  was  begun.  Before  this  suit  was 
begun,  plaintiff  demanded  and  defendant  refused  possession 
of  this  property. 

We  are  of  opinion  that  the  court  below  correctly  held  that 
the  bankruptcy  proceedings  did  not  affect  the  questions  here 
involved.  As  this  property  was  set-off  to  the  bankrupt  as 
exempt  under  the  laws  of  Illinois,  title  thereto  did  not  pass 
to  the  trustees  in  bankruptcy,  and  it  is  unaffected  by  those 
proceedings.  If  plaintiff  proved  its  claim  in  bankruptcy 
for  its  entire  demand,  instead  of  for  the  unsecured  portion 
thereof,  that  is  a  matter  only  affecting  the  other  creditors, 
and  in  which  the  debtor  is  not  concerned  here..  While  the 
discharge  in  bankruptcy  relieved  defendant  of  a  personal 
liability  to  plaintiff  for  the  debt,  it  did  not  prevent  plaintiff 
from  enforcing  any  security  it  held  against  the  property  of 
defendant. 

This  instrument  was  in  the  nature  of  a  pledge  of  the  prop- 
erty therein  named  as  security  for  a  debt.  It  was  valid  be- 
tween the  parties.  The  set  of  scales  is  the  only  article  in- 
volved in  this  suit  that  was  owned  by  defendant  when  the  in- 
strument was  executed.  That  instrument  conveys  only 
"iron,  junk,  hides,  etc."  The  "etc."  must  be  held  only  to 
refer  to  property  of  the  same  general  character  as  iron,  junk 
and  hides.     There  is  nothing  in  this  proof  to  show  that  a 
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set  of  scales  would  be  embraced  within  those  terms.  Very- 
likely  it  was  useful  in  weighing  the  iron  and  other  articles, 
but  so  a  horse  and  wagon  might  have  been  useful  in  trans- 
porting the  same,  and  yet,  if  they  happened  to  be  kept  in  the 
same  yard,  we  do  not  suppose  it  would  be  claimed  that  they 
would  pass  by  this  instrument.  The  suit  and  recovery  in- 
cludes four  tons  of  rock  salt,  and  there  is  nothing  in  this 
record  to  show  that  it  was  included  in  the  terms  of  this 
pledge.  The  rest  of  the  property  is  fairly  included  in  the 
pledge,  but  was  acquired  long  after  the  instrument  was 
executed.  A  party  can  create  a  lien  on  after  acquired  prop- 
erty in  this  State.  Gregg  v.  Sanford,  24  111.,  17.  But  it 
seems  to  be  the  law  in  this  State  that  as  to  such  after  ac- 
quired property,  the  mortgagee  or  pledgee  does  not  take  a 
title  which  he  can  assert  in  an  action  at  law  against  the 
mortgagor  for  the  possession  of  the  property,  as  he  could  do 
if  the  property  had  been  in  existence  when  the  mortgage 
was  given.  What  tlie  mortgagee  acquires  by  such  mortgage 
of  after  acquired  property  is  an  equitable  lien  or  charge  upon 
the  property.  Gregg  v.  Sanford,  supra;  Borden  v.  Croak, 
131  111.,  68 ;  Pingrey  on  Chattel  Mortgages,  sec.  248 ;  Tennis 
v.  Midkiff,  55  111.  App.,  642.  Having  only  an  equitable 
charge  upon  the  property,  plaintiff  could  not  maintain  re- 
plevin for  the  future  acquired  property,  and  was  not  en- 
titled to  a  judgment  that  it  was  the  owner  thereof. 

Plaintiff  urges  that  these  questions  could  not  be  raised 
without  a  motion  for  a  new  trial.  No  motion  for  a  new 
trial  is  necessary  in  a  case  tried  without  a  jury,  and  the  legal 
propositions  here  involved  were  fully  covered  on  both  sides 
by  propositions  of  law  presented  by  the  plaintiff  and  held 
by  the  court,  and  propositions  of  law  presented  by  the  de- 
fendant and  refused  by  the  court;  to  all  of  which  action  de- 
fendant excepted,  as  well  as  to  the  finding  and  judgment  of 
the  court,  and  preserv^ed  said  exceptions  in  his  bill  of  ex- 
ceptions. The  judgment  is  therefore  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Sturges^  Gornisli  &  Burn  Company  y.  Judson  H. 
Cornisli. 

Gen.  No.  4,566. 

1.  Assignment  of  ebrobs — when  deemed  waived.  Errors  not 
argued  are  deemed  waived. 

2.  Levy — when  action  of  court  in  releasing^  will  not  te  reviewed. 
In  an  attachment  proceeding  the  action  of  the  court  in  releasing 
a  levy  is  not  subject  to  review  until  final  judgment  has  been  ren- 
dered and  entered  In  such  proceeding. 

Action  of  assumpsit.  Error  to  the  Circuit  Court  of  Rock  Island 
County;  the  Hon.  Fbank  D.  Ramsay,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1905.  Writ  dismissed.  Opinion 
filed  March  10,  1906. 

BuLKLEY,  Gray  &  More  and  Robert  R.  Reynolds,  for 
plaintiff  in  error. 

John  0.  Burchard,  for  defendant  in  error. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Sturges,  Cornish  &  Bum  Company,  a  corporation,  brought 
fiuit  in  assumpsit  in  the  court  below  against  Judson  H. 
Cornish  and  also  sued  out  an  attachment  and  caused  it  to  be 
served  on  the  Fremont  Butter  Tub  Company,  a  corporation, 
as  garnishee,  and  caused  said  writ  to  be  levied  upon  100 
shares  of  the  stock  of  the  last  named  company  as  the  prop- 
erty of  defendant.  Defendant  moved  to  quash  said  levy, 
and  plaintiff  moved  to  strike  that  motion  from  the  files. 
These  motions  were  heard.  Plaintiff's  motion  was  denied 
and  defendant's  motion  was  granted,  and  the  levy  of  the  at- 
tachment upon  the  capital  stock  was  quashed.  Plaintiff  took 
a  bill  of  exceptions  containing  the  proof  ujwn  said  motions. 
The  garnishee  answered  interrogatories,  and  defendant  af- 
terwards traversed  the  aflSdavit  for  an  attachment  and  filed  a 
plea  in  bar.  There  was  a  jury  trial  and  a  verdict  for  plain- 
tiff on  both  issues,  the  damages  being  assessed.  Defendant 
26 
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moved  for  a  new  trial.  It  was  denied  as  to  the  issues  in 
bar,  and  plaintiff  had  judgment  for  its  damages.  The  court 
granted  a  new  trial  of  the  issues  in  attachment,  and  that  is 
still  pending  in  the  court  below.  Plaintiff  sued  out  this 
writ  of  error.  Two  of  its  assignments  of  error  question  the 
judgment  for  the  damages,  but  they  are  not  argued,  and 
the  proof  heard  upon  the  trial  before  the  jury  is  not  in  this 
record.  Those  assignments  of  error  are  waived.  The  other 
assignments  question  the  action  of  the  court  in  releasing  the 
levy  upon  the  stock,  and  in  not  refusing  to  entertain  that 
motion.* 

There  is  no  final  judgment  upon  the  issues  in  attachment. 
That  matter  is  still  pending  in  the  court  below.  If  when 
they  are  tried  again  the  verdict  and  judgment  shall  be 
against  plaintiff,  then  the  release  of  the  levy  upon  the  stock 
will  not  harm  plaintiff.  The  attachment  suit  cannot  be 
brought  here  by  piecemeal.  There  must  be  a  final  judgment 
upon  the  issues  in  attachment  before  the  interlocutory  ques- 
tions here  discussed  can  be  presented  to  this  court  for  de- 
cision. The  writ  of  error  is  therefore  dismissed,  with  leave 
to  the  parties  to  withdraw  the  several  papers  filed  by  them, 
if  they  shall  be  so  advised. 

Writ  of  error  dismissed. 


Ida  Gersman  y.  Bert  L.  Cooper,  et  al. 
Gen.  5o.  49567. 

1.  Appeal — to  what  court  taken  from  order  appointing  conserv- 
ator. An  appeal  from  an  order  entered  by  a  county  court  appointing 
a  conservator  should  be  taken  to  the  circuit  and  not  to  the  appellate 
court 

2.  Wbit  of  ebbob — when  does  not  lie  from  appellate  to  county 
court.  A  writ  of  error  does  not  lie  from  the  appellate  to  the  county 
court  for  the  purpose  of  reviewing  an  order  of  the  latter  court 
appointing  a  conservator,  notwithstanding  the  jurisdiction  of  such 
county  court  to  appoint  such  conservator  is  sought  to  be  questioned 
and  an  appeal  taken  therefrom  would  admit  such  Jurisdiction. 
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Proceeding  for  appointment  of  conservator.  Error  to  the  County- 
Court  of  Kankakee  County;  the  Hon.  Arthur  W.  Deselm,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1905.  Writ 
dismissed.    Opinion  filed  March  10,  1906. 

D.  E.  Andebson,  for  plaintiff  in  error. 

Bert  L.  Cooper,  for  defendants  in  error. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court 
By  proceedings  in  the  County  Court  of  Kankakee  county 
in  November  and  December,  1903,  Mrs.  Ida  Grersman  was 
found  incapable  of  taking  care  of  her  property,  and  a  con- 
servator of  her  estate  was  appointed  and  qualified.  She  has 
sued  out  a  writ  of  error  from  this  court  and  seeks  to  reverse 
said  proceedings  because  of  an  alleged  defect  in  the  sum- 
mons which  was  served  upon  her,  and  because  of  an  alleged 
defect  in  the  service  of  said  summons,  and  because  of  an  al- 
leged defect  in  the  return  upon  said  summons,  because  of 
which  defects  she  claims  it  appears  of  record  that  the  County 
Court  failed  to  acquire  jurisdiction  to  enter  said  orders.  A 
motion  by  defendants  in  error  to  dismiss  the  writ  of  error 
for  want  of  jurisdiction  was  taken  with  the  case. 

This  proceeding  in  the  County  Court  was  under  chapter 
86  of  the  Eevised  Statutes,  which  was  adopted  in  1874. 
Section  40  thereof  provides  for  appeals  to  the  Circuit  Court 
from  all  orders  and  judgments  rendered  under  that  act 
Section  8  of  the  Appellate  Court  Act,  as  amended  in  1887, 
gives  the  appellate  courts  jurisdiction  of  all  appeals  and 
writs  of  error  from  the  final  judgments,  orders  and  decrees 
of  county  courts,  "in  any  suit  or  proceeding  at  law  or  in 
chancery,  other  than  criminal  cases,  not  misdemeanors,  and 
cases  involving  a  franchise  or  freehold  or  the  validity  of  a 
statute.''  The  Appellate  Court  Act,  being  the  later,  im- 
pliedly repealed  the  former,  if  they  are  in  conflict.  Is  this 
a  suit  or  proceeding  either  at  law  or  in  chancery?  Those 
words  in  the  Appellate  Court  Act  have  been  construed  to 
mean  "a  suit  or  proceeding  instituted  or  carried  on  in  sub- 
stantial conformity  with  the  forms  and  modes  prescribed  by 


404  Appellate  Courts  op  Illinois. 

Vol.125.]  Geraman  v.  Cooper. 

the  common  law."  Grier  v.  Cable,  159  111.,  29.  We  re- 
gard this  as  not  such  a  suit  or  proceeding,  but  as  a  special 
statutory  proceeding  whereby  county  courts,  acting  in  a  sum- 
mary manner  and  without  pleadings  or  the  fonns  of  the 
common  law  may,  through  a  conservator,  take  charge  of  and 
preserve  the  estates  of  those  who  are  found  to  be  mentally 
incapable  of  caring  for  their  own  properly.  It  follows  that, 
notwithstanding  section  8  of  the  Appellate  Court  Act,  appeals 
from  judgments  and  orders  entered  under  said  chapter  86 
must  go  to  the  Circuit  Court  as  provided  in  section  40  of 
said  chapter  86.  Therefore  if  Mrs.  Gtersman  had  appealed 
from  the  orders  of  which  she  now  complains,  that  appeal 
must  have  been  to  the  Circuit  Court  A  writ  of  error  will 
not  lie  from  the  Supreme  or  Appellate  Court  to  bring  in 
review  a  judgment  or  order  of  a  lower  court  where  the  stat- 
ute provides  for  an  appeal  from  such  judgment  or  order  of 
such  lower  court  to  the  Circuit  Court.  Hobson  v.  Paine, 
40  111.,  25;  Frans  v.  People,  59  111.,  427;  Kingsbury  v. 
Sperry,  119  IlL,  279;  Dawson  v.  Eustice,  148  111.,  346. 
Where,  in  a  special  statutory  proceeding,  one  form  of  review 
is  specifically  given  all  other  forms  of  review  are  excluded. 
Allerton  v.  Hopkins,  160  IIL,  448.  Section  19  of  Article 
6  of  the  Constitution  does  not  give  an  absolute  right  to  a 
writ  of  error  from  the  final  determinations  of  county  courts. 
That  is  only  a  direction  to  the  General  Assembly.  Kings- 
bury V.  Sperry,  supra.  Mrs.  Gersman's  counsel  argues  that 
she  ought  to  have  a  writ  of  error  because  by  an  appeal  she 
would  have  admitted  the  jurisdiction  of  the  County  Court, 
whereas  she  desires  to  deny  that  jurisdiction.  That  is  only 
an  argument  for  some  further  statute  on  the  subject.  A 
defendant  in  a  suit  before  a  justice  of  the  peace  may  wish  to 
deny  that  that  ofiicer  obtained  jurisdiction  to  render  a  judg- 
ment against  him;  yet  the  only  direct  remedy  the  statute 
affords  him  is  by  an  appeal  to  the  Circuit  or  County  Court, 
which  appeal  will  confer  jurisdiction.  Our  conclusion  is 
that,  as  the  act  under  which  a  conservator  was  appointed  for 
Mrs.  Gersman's  estate  gave  her  a  right  of  appeal  from  that 
order  to  the  Circuit  Court,  this  court  has  no  jurisdiction 
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to  review  that  order  by  writ  of  error  to  the  County  Court. 

In  Haines  v.  Cearlock,  184  111.,  96,  the  Supreme  Court 
took  jurisdiction  of  a  writ  of  error  in  a  somewhat  similar 
case  (though  under  chapter  85  and  not  chapter  86),  so  far 
as  to  determine  that  the  record  presented  no  constitutional 
question  for  its  decision.  But  it  is  to  be  noticed,  first,  that 
the  provision  of  said  chapter  85  for  an  appeal  to  the  Circuit 
Court  was  not  there  presented  for  consideration;  and,  sec- 
ond, that  the  person  for  whose  estate  a  conservator  had  been 
appointed  was  not  summoned  or  notified,  and  no  trial  or 
inquest  was  had,  and  hence  she  had  had  no  opportunity  to 
appeal.  Thereafter  the  Appellate  Court  took  jurisdiction 
of  a  writ  of  error  in  that  case  and  reversed  the  order. 
Haines  v.  Cearlock,  95  111.  App.,  203.  The  conclusion  of 
that  court  that  it  had  jurisdiction  was  in  part  based  upon 
the  lack  of  summons,  notice  and  trial.  In  the  case  before 
us  Mrs.  Gersman  was  actually  summoned  (though  she  asserts 
there  were  technical  defects  in  the  summons,  service  and  re- 
turn), and  the  record  shows  that  she  appeared  and  par- 
ticipated in  the  trial  before  the  jury,  and  therefore  had  the 
fullest  opportunity  to  appeal  to  the  Circuit  Court  if  she  had 
desired.  Indeed,  as  there  is  no  bill  of  exceptions  in  the  rec- 
ord giving  a  history  of  what  occurred  at  the  trial  at  which 
she  was  present  and  in  which  she  took  part,  we  have  no  means 
of  knowing  but  she  was  at  that  time  entirely  satisfied  with 
the  result  and  perhaps  even  desirous  that  a  conservator  should 
be  appointed.  If  she  now  considers  herself  capable  of  man- 
aging her  own  estate,  said  chapter  86  contains  ample  pro- 
visions for  her  restoration  to  the  control  of  her  property. 

The  writ  of  error  is  dismissed. 

Writ  of  error  dismissed. 
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Briee  Lane,  et  al.  r.  Yeomen  of  America. 
Gen.  No.  4,598. 

1.  Pebemptort  instruction — effect  of  motion  for.  A  motion  for 
a  peremptory  instruction  admits  the  truth  of  all  opposing  evidence 
and  of  all  inferences  which  may  fairly  and  rationally  be  drawn 
therefrom.  If  there  is  evidence  which  fairly  tends  to  establish  the 
plaintiff's  case,  the  court  is  not  at  liberty  to  weigh  the  evidence 
under  such  a  motion  and  to  determine  where  the  preponderance 
lies,  but  that  question  must  be  submitted  to  the  Jury. 

2.  Benefit  certificate — tohat  essential  to  enforcement  of  forfei- 
ture of.  Unless  the  circumstances  show  a  clear  intention  to  declare 
a  forfeiture  it  will  not  be  enforced. 

3.  Benefit  certificate — when  forfeiture  of,  will  not  he  enforced. 
Where  a  course  pf  dealing  of  the  company  with  the  insured  has 
been  such  as  to  induce  a  belief  that  the  provision  for  a  forfeiture 
will  not  be  insisted  upon,  the  company  will  not  be  allowed  to  set 
up  such  forfeiture  against  one  in  whom  its  conduct  has  induced 
such  belief.  Conduct  on  the  part  of  an  insurance  company  or 
a  beneficiary  society  which  amounts  to  a  recognition  of  the  member's 
continuing  membership  after  he  has  made  default  authorizing  his 
suspension,  will  waive  the  default. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Winne- 
bago County;  the  Hon.  Arthur  H.  Frost,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1905.  Reversed  and  remanded. 
Opinion  filed  March  10,  1906. 

Fisher  &  Xoetii,  for  appellants. 

Frank  G.  Plain  and  E.  K.  Welsh,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

The  Yeomen  of  America  is  a  fraternal  beneficiary  society 
having  its  head  offices  at  Aurora.  In  the  autumn  of  1902, 
a  local  council  of  that  order  was  organized  at  Rockford. 
James  B.  Lane  of  Rockford'  joined  that  council,  and  assisted 
II.  A.  Cross,  the  deputy  organizer,  in  its  organization. 
Lane  then  removed  to  Springfield,  Missouri.  His  certificate 
is  not  dated,  but  it  seems  to  have  been  delivered  to  him  Oc- 
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tober  11th  without  being  countersigned  by  the  local  officers, 
because  they  had  not  yet  been  elected.  After  he  reached  Mis- 
souri he  returned  the  .certificate  to  the  society  for  such  coun- 
tersignatures, which  were  afterwards  added.  He  was  taken 
very  ill  with  typhoid  fever  early  in  March,  1903,  was  re- 
moved to  a  hospital  on  March  12th  or  13th  and  was  semi- 
unconscious  or  delirious  most  of  the  time  thereafter  till  his 
death  on  April  11,  1903,  of  typhoid-pneumonia.  Requests 
by  a  member  of  his  family  to  the  society  for  blanks  for 
proofs  of  death  resulted  in  a  reply  from  the  supreme  secre- 
tary that  Lane  stood  suspended  on  April  Ist  for  the  nonpay- 
ment of  his  March  dues.  The  heirs  at  law  brought  this  suit 
to  recover  the  benefits  named  in  the  certificate  and  therein 
made  payable  to  his  legal  heirs.  The  declaration  was  in  the 
usual  form  upon  tlie  certificate.  Defendant  filed  the  general 
issue  and  a  special  plea.  The  special  plea  set  out  various 
provisions  of  the  application  and  of  the  laws  of  the  order. 
In  the  application  Lane  agreed  to  make  prompt  payment  of 
all  sums  of  money  when  they  became  due,  and  to  conform 
in  all  respects  to  the  laws  of  the  order,  and  that  if  he  should 
be  suspended  for  any  violation  of  any  law  of  the  order  or  for 
the  nonpayment,  of  dues  or  monthly  payments,  then  all 
rights  which  he  and  his  beneficiaries  and  heirs  might  have 
upon  the  benefit  fund  should  be  forfeited.  A  law  of  the 
order  provided  that  one  monthly  payment  should  be  due 
from  each  beneficial  member  on  the  first  day  of  each  month, 
without  notice,  and  that  it  must  be  paid  to  the  subordinate 
secretary  on  or  before  the  last  day  of  each  month.  Another 
provision  was  that  any  member  who  should  fail  to  pay  the 
monthly  payment  as  so  provided,  or  should  fail  to  pay  the 
local  council  dues  quarterly  during  January,  April,  July 
and  October,  should  thereby  become  suspended,  and  during 
such  suspension  the  benefit  certificate  should  be  absolutely 
null  and  void.  There  were  provisions  by  which  a  member 
who  had  been  suspended  might  be  reinstated  if  in  good  health 
at  the  time  of  the  reinstatement.  The  plea  alleged  that  Lane 
failed  to  pay  any  council  dues,  and  failed  to  pay  the  monthly 
assessment  for  the  month  of  March,  1903,  and  that  by  reason 
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of  his  failure  to  pay  the  local  council  dues  and  the  monthly 
assessment  for  that  month  on  or  before  the  last  day  of  March 
he  became  suspended  from  the  order  and  his  benefit  certifi- 
cate became  absolutely  null  and  void,  and  that  he  was  never 
afterwards  reinstated,  nor  did  he  afterwards  make  those  pay- 
ments. To  this  plea  plaintiffs  replied  that  on  divers  months 
preceding  March,  1903,  defendant  permitted  Lane  to  pay 
assessments  upon  said  certificate  long  after  the  same  were 
due,  and  assured  Lane  that  although  it  was  irregular,  yet 
if  the  same  and  the  dues  were  paid  within  a  reasonable  time 
after  due  it  would  see  that  his  certificate  did  not  lapse ;  that 
defendant  led  deceased  to  believe  that  such  conditions  of  pay- 
ment set  forth  in  said  plea  would  not  be  insisted  upon  nor 
relied  upon;  and  that  by  reason  thereof  defendant  waived 
said  several  conditions  set  forth  in  its  plea.  Defendant  filed 
a  rejoinder  traversing  said  averments  of  the  replication,  and 
an  issue  was  formed  upon  tliat  rejoinder.  There  was  a 
jury  trial,  at  the  close  of  which,  on  motion  of  defendant, 
the  jury  were  instructed  to  find  the  issues  for  the  defendant. 
Such  a  verdict  was  rendered,  a  motion  for  a  new  trial  was 
denied,  defendant  had  judgment,  and  plaintiffs  appeal. 

A  defendant  who  moves  to  instruct  the  jury  to  find  in  its 
favor  admits  the  truth  of  all  opposing  evidence  and  of  all 
inferences  which  may  fairly  and  rationally  be  dra%vn  there- 
from. If  there  is  evidence  which  fairly  tends  to  establish 
plaintiff's  case,  the  court  is  not  at  liberty  to  weigh  the  evi- 
dence under  such  a  motion  and  to  determine  where  the  pre- 
ponderance lies,  but  that  question  must  be  submitted  to  the 
jury.  Missouri  Malleable  Iron  Co.  v,  Dillon,  206  111.,  145; 
Blakeslee's  Express  Co.  v.  Ford,  215  111.,  230. 

Although  a  life  insurance  policy  or  a  benefit  certificate 
provides  for  its  forfeiture  for  nonpayment  of  premium  or 
dues  at  a  specified  time,  the  company  may  waive  prompt  pay- 
ment. Unless  the  circumstances  show  a  clear  intention  to 
declare  a  forfeiture,  it  will  not  be  enforced.  Where  the 
course  of  dealing  of  the  company  with  the  insured  has  been 
such  as  to  induce  a  belief  that  the  provision  for  a  forfeiture 
will  not  be  insisted  upon,  the  company  will  not  be  allowed  to 
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set  up  such  forfeiture  against  one  in  whom  its  conduct  has  in- 
duced such  belief.  Conduct  on  the  part  of  an  insurance 
company  or  a  beneficial  society  which  amounts  to  a  recog- 
nition of  a  member's  continuing  membership  after  he  has 
made  default  authorizing  his  suspension  will  waive  the  de- 
fault. The  receipt  of  payments  after  the  default  in  payment 
is  a  waiver.  2  Bacon  on  Benefit  Societies,  sec.  433;  Con- 
ductors' Benefit  Association  v.  Tucker,  157  111.,  194;  Grand 
Lodge  A.  O.  U.  W.  v.  Lachmann,  199  111.,  140 ;  Illinois  Life 
Association  v.  Wells,  200  111.,  445 ;  U.  S.  Indemnity  Society 
V.  Griggs,  118  111.  App.,  577. 

Lane  paid  no  monthly  payments  for  October  or  Novem- 
ber, 1902,  but  was  credited  therewith  as  compensation  for 
services  in  assisting  in  the  organization  of  the  local  council. 
Under  the  rule  already  stated  his  monthly  payment  for  De- 
cember was  due  on  the  first  day  of  December,  and  was  re- 
quired to  be  paid  on  or  before  the  last  day  of  that  month, 
and  the  penalty  therefor  was  that  by  failing  to  pay  by  the  last 
of  December  he  should  thereby  become  suspended  and  his 
benefit  certificate  null  and  void.  Nevertheless,  Cross,  the 
deputy  organizer  of  the  supreme  council,  and  the  temporary 
president  of  the  local  coimcil,  wrote  Lane  on  January  7, 
1903,  a  letter,  the  body  of  which  was  as  follows:  "The  De- 
cember payment  on  your  insurance  was  due  the  31st.  The 
secretary  has  not  sent  in  her  remittance  yet,  and  while  it  is 
not  exactly  regular,  if  you  remit  in  the  near  future  I  shall 
see  that  you  do  not  lapse."  Each  member  had  a  receipt 
book  containing  printed  forms  for  the  receipt  for  each 
monthly  payment  for  several  years.  Cross,  the  deputy  or- 
ganizer, receipted  for  this  December  payment  on  the  receipt 
book  under  date  of  January  22,  1903.  Grace  A.  Cross,  a 
sister  of  H.  A.  Cross,  was  secretary,  and  the  monthly  pay- 
ment for  January,  1903,  is  receipted  in  Lane's  receipt  book 
over  the  signature  of  said  secretary  as  paid  January  31, 
1903.  Miss  Cross,  however,  testified  that  she  did  not  re- 
ceive any  money  nor  put  any  dates  on  the  receipt  book,  but 
that  this  was  really  done  by  her  brother,  H.  A.  Cross,  who 
really  acted  as  secretary,  and  that  all  she  did  was  to  write 
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her  signature  after  he  had  written  in  the  date,  and  that  she 
had  no  knowledge  whether  the  dates  were  correct.  H.  A. 
Cross  testified  that  this  payment  wad  not  made  in  January, 
but  early  in  February ;  and  while  at  first  somewhat  doubtful 
about  this,  he  became  positive  before  his  examination  was 
finished.  Therefore,  on  January  1,  1903,  and  on  February 
1,  1903,  there  had  been  such  a  default  by  Lane  as  authorized 
the  society  to  treat  him  as  suspended  and  his  certificate  as 
null  and  void.  Yet  they  did  not  so  treat  it,  but  received 
the  money  and  wrote  him  pleasant  replies.  The  February 
payment  is  receipted  in  the  receipt  book  by  Miss  Cross  un- 
der the  date  of  February  28th  and  H.  A.  Cross  testified  that 
his  recollection  was  that  it  was  paid  within  the  month,  yet 
his  letter  acknowledging  its  receipt  was  dated  the  12th  of 
March.  He  however  admits  in  that  letter  having  received 
the  remittance  at  an  earlier  date  and  having  neglected  to 
answer.  On  January  1,  1903,  Lane's  local  council  dues  for 
the  quarter  became  due,  and  in  a  letter  dated  December  16, 
1902,  Cross  had  called  his  attention  to  that  fact.  He  never 
paid  those  council  dues,  yet  although  their  non-payment 
authorized  the  society  to  treat  him  as  suspended  and  his  cer- 
tificate as  null  and  void,  Cross  in  a  letter  to  Lane  dated 
March  12th,  about  the  date  when  Lane  went  to  the  hospital, 
mentions  again  to  him  the  time  when  the  local  dues  were 
payable  and  that  he  had  mentioned  this  to  him  in  a  former 
letter,  and  that  he  had  no  doubt  it  had  slipped  Lane's  mind, 
clearly  showing  that  the  society  had  then  no  intention  of 
forfeiting  his  certificate  because  of  that  nonpayment.  Thei 
correspondence  also  shows  that  the  delinquencies  were  not 
wholly  on  the  part  of  Lane.  As  before  stated,  Lane  had 
sent  his  certificate  back  from  Missouri  to  Cross  to  have  it 
countersigned  by  the  officers  of  the  local  body,  upon  such 
officers  being  elected.  It  was  so  countersigned  on  November 
25th,  yet  Cross  did  not  then  return  the  certificate  to  Lane. 
Cross  also  had  Lane's  receipt  book,  so  that  Lane  had  no 
evidence  in  his  possession  that  he  was  a  member  of  the  order. 
Under  date  of  December  12th,  Lane  wrote  to  the  supreme 
secretary  at  Aurora  about  this,  and  on  December  15th  the 
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supreme  secretary  replied  to  him  that  his  letter  had  been  re- 
ferred to  Mr.  Cross  at  Rockford,  and  he  would  reply,  and 
that  this  was  doubtless  an  oversight  in  Mr.  Cross.  On  De- 
cember 16th  Cross  replied  to  Lane  acknowledging  he  had  had 
the  certificate  some  time  and  the  receipt  book,  and  that  he 
had  intended  to  send  the  certificate  but  had  neglected  to  do  so, 
but  assuring  him  that  the  insurance  had  been  kept  in  force 
regardless  of  where  his  certificate  was,  and  Cross  apologized 
for  having  been  so  negligent  in  not  sending  the  certificate 
sooner.  So,  too,  in  the  letter  before  referred  to  of  March 
12th,  Cross  apologized  to  Lane  for  not  having  sooner  ac- 
knowledged the  receipt  of  his  remittance,  and  it  seems  he 
had  retained  the  receipt  book  until  that  date,  which  receipt 
book  had  evidently  been  sent  in  with  the  remittance.  This 
letter  of  March  12th  and  all  the  letters  from  Cross  to  Lane 
are  of  a  very  friendly  character.  There  is  nowhere  in  this 
correspondence  any  suggestion  that  there  was  any  thought  or 
purpose  of  taking  advantage  of  any  of  Lane's  delinquencies 
to  forfeit  his  certificate.  We  feel  constrained  to  hold  that 
this  was  testimony  fairly  tending  to  establish  the  truth  of  the 
replication,  which  averred  that  the  society  had  permitted 
Lane  to  pay  assessments  on  his  certificate  long  after  the  same 
were  due,  and  had  assured  Lane  that  although  the  same  was 
irregular,  if  the  dues  were  paid  within  a  reasonable  time  it 
would  see  that  his  certificate  did  not  lapse,  and  that  defend- 
ant had  allowed  Lane  to  believe  that  the  conditions  of  pay- 
ment set  forth  in  the  plea  w^ould  not  be  insisted  upon  or  re- 
lied upon.  We  therefore  conclude  there  was  such  evidence 
on  the  subject  of  waiver  that  the  court  was  required  to  sub- 
mit that  issue  to  the  jury,  and  erred  in  instructing  the  jury 
to  find  the  issues  for  the  defendant. 

The  judgment  is  therefore  reversed   and  the  cause   re- 
manded. 

Reversed  and  remanded. 
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Tillage  of  Hampton  t.  Chicago^  Milwaukee  &  St.  Paul 
Railway  Company. 

Gen.  No.  4^10. 

1.  Demubreb — tohat  not  reached  hy.  The  question  as  to  whether 
a  municipal  corporation  can  recover  under  each  of  a  number  of 
difTerent  counts  for  violations  of  an  ordinance  or  can  only  recover 
for  one  violation,  upon  the  theory  that  there  was  but  one,  namely, 
a  continuing  violation,  cannot  be  raised  by  demurrer  but  should 
be  raised  by  motion  to  require  an  election  under  which  of  the  sev- 
eral counts  such  municipality  would  proceed. 

2.  Change  of  grade — power  of  municipality  to  fix  recurring  pen- 
alties for  continuing  violation  of  ordinance  providing  for.  A  mu- 
nicipality has  power  to  provide  a  penalty  for  each  day  that  a 
railroad  company  shall  fail  to  comply  with  an  ordinance  changing 
the  grade  of  a  street 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Rock 
Island  County;  the  Hon.  Emebt  C.  Graves,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1905.  Reversed  and  remanded. 
Opinion  filed  March  10,  1906. 

Geokgb  W.  Wood,  for  appellant. 

W11.LIAM  H.  Mebsb,  for  appellee. 

Mb.  Justice  Dibbllt  delivered  the  opinion  of  the  court. 

The  village  of  Hampton  brought  an  action  of  debt  in  the 
County  Court  against  the  Chicago,  Milwaukee  &  St  Paul 
Kailway  Company  to  recover  penalties  for  the  maintenwice 
and  use  of  tracks  at  certain  street  crossings  in  said  village 
at  an  elevation  different  from  the  grade  established  by  an 
ordinance  of  the  village  adopted  in  1902.  The  trial  court 
sustained  a  general  demurrer  to  the  declaration,  and  defend- 
ant had  judgment  which  judgment  we  reversed  in  118  111. 
App.,  621,  and  remanded  the  cause.  In  that  opinion  sec- 
tion four  of  said  ordinance  is  set  out.  After  that  case  had 
been  appealed  to  this  court,  the  village,  on  September  3, 
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1904,  amended  section  four  of  said  ordinance  so  that  the 
part  material  here  reads  as  follows : 

"Section  four.  Be  it  further  ordained  that  it  shall  be 
and  is  hereby  declared  to  be  unlawful  to  construct  or  main- 
tain or  use  any  embankment,  railroad  track  or  other  struc- 
ture in,  along  or  across  any  of  the  streets  or  alleys  of  said 
village  at  any  grade  except  the  grade  established  by  this 
ordinance,  and  any  person  or  persona,  company  or  com- 
panies, incorporated  or  unincorporated,  having  any  embank- 
ment, railroad  track  or  other  structure  in,  along  or  across 
any  of  the  streets  or  alleys  of  said  village  are  hereby  re- 
quired to  bring  the  same  to  the  grade  established  by  this 
ordinance,  and  any  person  or  persons,  company  or  com- 
panies, incorporated  or  unincorporated,  who  shall  erect  or 
construct  any  embankment,  railroad  track  or  other  struc- 
ture along  or  across  any  of  the  streets  or  alleys  of  said  vil- 
lage, at  any  grade  except  the  grade  established  by  this  ordi- 
nance, at  any  time,  or  shall  maintain  or  use  any  embank- 
ment, railroad  traci  or  other  structure  in,  along  or  across 
any  of  the  streets  or  alleys  of  said  village  at  any  grade  ex- 
cept the  grade  established  by  this  ordinance  at  any  time 
after  forty  days  from  the  passage  of  this  amendment  to  said 
ordinance  shall  be  deemed  guilty  of  a  misdemeanor  and  shall 
be  subject  to  a  fine  of  Twenty-five  (25)  Dollars  for  each 
and  every  offense,  and  each  day  that  any  such  embankment, 
railroad  track  or  other  structure  is  maintained  or  used  at 
any  grade,  except  the  grade  established  by  this  ordinance, 
is  hereby  declared  to  be  a  separate  offense,  and  such  fines 
may  be  recovered  in  any  maimer  provided  by  law/' 

On  December  19,  1904,  the  village  brought  this  action 
of  debt  against  said  railway  company  in  the  Circuit  Court, 
and  filed  an  amended  declaration  based  upon  daily  violations 
of  said  amended  ordinance  after  the  expiration  of  the  forty 
days  specified  in  said  amended  section  four.  The  amended 
declaration  contained  sixty-six  counts,  based  on  violations 
for  sixty-six  successive  days.  The  court  sustained  a  general 
demurrer  to  .the  amended  declaration  and  dismissed  the  suit, 
and  the  village  appeals. 
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In  our  former  opinion  between  the  same  parties  we  held 
the  ordinance  valid,  and  practically  disposed  of  every  con- 
tention now  made  by  appellee.  It  argues,  as  it  did  before, 
that  the  failure  to  comply  with  the  ordinance  can  only  be  one 
offense,  and  for  it  there  can  be  but  one  penalty  inflicted,  and 
that  in  any  event  the  recovery  cannot  exceed  $200.  If  so, 
that  would  not  support  a  demurrer.  Even  if  but  one  vio- 
lation can  exist  and  but  one  recovery  be  had,  still  each  cbunt 
of  the  declaration  is  good,  and  appellee  could  only  have 
asked  the  court  to  compel  appellant  to  elect  upon  which  count 
it  would  proceed  or  to  give  an  instruction  limiting  the  re- 
covery. But  we  adhere  to  our  former  opinion  on  these  ques- 
tions. Each  count  charged  that  defendant  was  a  railroad 
company  and  had  its  railroad  constructed  along,  upon  and 
across  the  streets  of  said  village  (a  municipal  corporation  of 
the  State  of  Illinois  organized  under  the  general  act  for  the 
incorporation  of  cities  and  villages),  at  a  higher  grade  than 
the  grade  established  by  said  ordinance  (both  the. original 
ordinance  and  the  amendment  being  duly  set  out),  and  more 
than  forty  days  after  the  passage  of  said  amendment,  and  that 
said  defendant  on  the  date  named  in  such  count  (which  date 
was  different  from  that  named  in  any  other  count)  main- 
tained and  used  a  railroad  grade  or  track  at  a  grade  higher 
than  and  different  from  that  established  by  said  ordinance. 
Paragraph  25  of  section  1  of  article  5  of  the  act  relating 
to  cities  and  villages  gives  city  councils  in  cities  and  boards 
of  trustees  in  villages  power  "to  provide  for  and  change  the 
location,  grade  and  crossings  of  any  railroad."  The  power 
of  municipalities  to  change  the  grade  at  which  railroads 
cross  streets  is  sustained  by  the  principles  laid  down  in  Peo- 
ple ex  rel.  v.  A.,  T.  &  S.  F.  Ey.  Go.,  217  111.,  694.  If  the 
failure  of  a  railway  company  for  weeks  and  months  to  com- 
ply with  such  an  ordinance  can  only  be  a  single  offense,  then, 
as  the  penalty  for  a  single  offense  is  limited  to  $200  by  the 
96th  paragraph  of  said  section  of  the  statute  above  cited,  it 
would  follow  that  such  a  delinquent  railway  company  could 
profitably  pay  one  slight  penalty  for  failing  to  comply  with 
the  ordinance,  and  could  thereafter  continue  to  disobey  the 
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ordinance  without  the  possibility  of  further  punishment.  It 
may  be  that  the  municipality  could  then  enforce  the  ordi- 
nance by  mandamus;  but  the  railway  company  could  resist 
such  writ  to  the  court  of  last  resort  without  any  risk  of  a 
further  penalty ;  and  if  finally  compelled  to  change  its  grade, 
could  then  do  so  with  no  further  expense  than  if  it  had 
originally  obeyed  the  ordinance.  We  are  of  opinion  that 
municipalities  are  not  so  restricted  in  the  power  to  enforce 
their  ordinances,  but  that  the  statute  was  intended  to  give 
them  power  to  prescribe  penalties  which  will  furnish  an  in- 
centive to  obedience  to  their  ordinance.  We  therefore  hold 
that  the  village  had  power  to  ordain  that  each  day  a  railroad 
company  maintains  and  uses  a  grade  at  variance  with  that 
established  by  ordinance,  after  the  expiration  of  a  reasonable 
period  fixed  for  compliance,  such  disobedience  shall  be  a 
separate  offense,  and  punishable  as  such.  There  may  there- 
fore be  a  recovery  for  as  many  penalties  as  there  are  separate 
violations  of  the  ordinance,  no  matter  how  great  the  aggre- 
gate sum,  where,  as  here,  the  suit  is  brought  in  a  court 
whose  jurisdiction  is  unlimited  in  amount.  If  the  suit  had 
been  brought  before  a  justice  of  the  peace,  the  recovery  in  a 
single  suit  would  be  limited  to  $200. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded for  further  proceedings  in  conformity  with  this 
opinion. 

Reversed  and  remanded. 


CASES 

DETERMINXD  IN  THE 

THIRD   DISTRICT 

OF  THX 

APPELLATE  COURT  OP  ILLINOIS 

DURING  THE  YEAIt  1906. 


Wabash  Railroad  Company  t.  Philip  Warren. 

1.  Instbugtions — must  not  he  ambiguous.  The  refusal  of  in- 
structions proper  in  substance  is  not  error  where  in  form  they  are 
ambiguous. 

2.  Admission  op  evidence — when  error  in^  will  not  reverse.  The 
erroneous  admission  of  evidence  will  not  reverse  where  it  does  not 
appear  that  prejudice  resulted. 

Action  on  the  case.  Appeal  from  the  County  Court  of  Sangamon 
County;  the  Hon.  Geobge  B.  Watkins,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1905.  Affirmed.  Opinion  filed  March 
20,  1906. 

C.  N.  Thavous,  for  appellant. 

Heney  L.  Child,  for  appellee;  Blufobd  Wilsok'  and 
Philip  Barton  Wakelen,  of  counsel. 

Per  Curiam.  This  cause  was  before  this  court  at  the  No- 
vember term,  1903.  The  material  facts  and  questions  of 
law  involved  are  stated  in  the  opinion  then  rendered.  113 
111.  App.,  172. 

A  third  trial  by  jury  resulted  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff,  to  reverse  which  the  defendant  again 
appeals.  The  evidence  upon  the  question  as  to  whether  the 
horses  were  killed  upon  the  public  highway  or  upon  appel- 
lant's right  of  way  was,  as  upon  the  former  trial,  exceedingly 
close.     There  is,  however,  sufficient  evidence  in  the  record  to 
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sustain  the  verdict  and  since  three  juries  have  found  the  sarae 
way  as  to  the  f acts,  we  do  not  feel  warranted  in  disturbing  the 
same. 

It  is  urged  that  the  court  erred  in  refusing  defendant's 
iirst  instruction.  While  the  instruction  might  well  have 
been  given,  inasmuch  as  it  is  somewhat  ambiguous  we  can- 
not say  that  its  refusal  constituted  error.  Furthermore  the 
jury  were  fairly  instructed  upon  the  points  sought  to  be 
covered  by  the  same. 

It  is  further  urged  that  the  court  erred  in  admitting  testi- 
mony as  to  the  location  of  the  right  of  way  as  originally  laid 
out.  While  this  was  error  we  are  satisfied  that  the  jury  were 
in  no  way  influenced  or  prejudiced  thereby,  and  that  their 
verdict  would  have  been  the  same  had  the  testimony  in  ques- 
tion been  excluded. 

The  attorney's  fees  allowed  seem  under  the  evidence  to  be 
reasonable,  and  were  properly  allowable  under  the  statute. 

The  judgment  will  therefore  be  affirmed. 

AiJirmed. 

Warren  Milby  v.  J.  W.  Mowry. 

1.  Statute  of  Frauds — when  promise  to  pay  debt  of  another  not 
loithin.  A  promise  to  pay  the  debt  of  another  in  consideration  of 
that  other's  discharge  from  the  debt  is  not  within  the  Statute  of 
Frauds. 

2.  CoNsiDEKATioN — What  is.  A  detriment  to  the  promisee  is  as 
valid  a  consideration  as  a  benefit  to  the  promisor. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Mason 
County;  the  Hon.  Habby  Higbee,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1905.  Affirmed.  Opinion  filed  March 
20,  1906. 

Blinn  &  Covey,  for  appellant. 

W.  E.  Stone  and  Stone  &  Oolevee,  for  appellee. 

Mr.  Presiding  Justice  Puterbaugh  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  by  appellee  against  appellant  to  recover 
certain  indebtedness  due  to  him  from  one  Carter,  which  he 
27 
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claims  appellant  assumed  and  agreed  to  pay.  The  justice  of 
the  peace  before  whom  the  suit  was  originally  brought  ren- 
dered a  judgment  for  the  defendant  from  which  the  plaintiff 
appealed  to  the  Circuit  Court,  where  the  cause  was  tried  by 
the  judge  without  a  jury.  Judgment  was  there  rendered  in 
favor  of  plaintiff  for  the  sum  of  $54.75,  to  reverse  which  the 
defendant  appeals. 

The  evidence  discloses  the  following  facts:  During  the 
year  1904,  appellant  was  publishing  a  newspaper  at  Mason 
City.  He  also  owned  and  operated  a  printing  plant  and  office 
at  Middletown,  which  was  under  the  management  of  one 
Downer.  On  September  14,  1904,  Downer  absconded  owing 
a  board  bill  of  $65.50  to  one  Carter  who  conducted  a  board- 
ing house  at  Middletown.  On  August  22,  1904,  Carter  was 
indebted  to  appellee,  a  merchant  in  Middletown.  On  that 
day  he  wrote  to  appellant  at  Mason  City  stating  that  Do\\Tier 
owed  Carter  a  board  bill  and  that  if  he,  appellant,  would  as- 
sume the  payment  of  the  same,  he,  appellee,  would  credit  Car- 
ter with  the  amount  of  the  same  and  charge  it  to  appellant. 

Appellee  testifies  that  in  a  conversation  by  telephone  which 
followed,  appellant  accepted  this  offer,  while  appellant  testifies 
to  the  contrary.  Appellant  afterward  prepared  a  written 
contract  by  the  terms  of  which  he  agreed  to  pay  the  debt  of 
Downer  upon  condition  that  appellee  would  give  him  his 
printing  to  do,  part  of  the  bill  therefor  to  be  paid  in  cash 
and  the  balance  to  be  credited  on  the  Downer  account.  Ap- 
pellee refused  to  sign  such  contract  insisting  that  the  whole 
amount  to  become  due  for  printing  should  be  credited  upon 
said  account.  The  evidence  as  to  whether  or  not  said  offer 
was  accepted  by  appellant  is  in  direct  confiict.  Appellee 
testified  that  appellant  accepted  it,  while  appellant  testified 
to  the  contrary.  The  trial  judge  held  with  appellee  and  we 
are  imable  to  say  that  such  finding  was  manifestly  against 
the  evidence. 

Pursuant  to  said  agreement  appellee  proceeded  to  credit 
the  accoimt  of  Carter  upon  his  books  with  the  sum  of  $65.50, 
the  amount  of  Downer's  board  bill,  and  gave  Carter  a  receipt 
therefor.     He  then  charged  said  sum  to  appellant  and  sent 
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him  a  duplicate  of  the  charge  ticket,  Appellant  afterward 
did  printing  for  appellee  t(^  the  value  of  $10.75  and  then  de- 
clined to  do  any  more,  whereupon  appellee  brought  suit  for 
the  balance  due. 

The  principal  ground  urged  for  reversal  is  that  the  alleged 
promise  by  appellant  to  appellee  to  pay  the  debt  of  Carter  to 
appqllee  was  within  the  Statute  of  Frauds,  and  not  having 
been  in  writing  was  void.  A  determination  of  this  question 
will  dispose  of  the  specific  alleged  errors  of  the  court  in  its 
rulings  upon  the  instructions. 

Whether  or  not  the  undertaking  by  appellant  upon  which 
this  suit  is  predicated,  is  within  the  Statute  of  Frauds  de- 
pends upon  the  further  question  whether  such  undertaking 
was  an  original  or  collateral  one.  The  evidence  tends  to  show 
that  the  agreement  between  the  respective  parties  was  that  ap- 
pellant agreed  with  appellee  that  if  he,  appellee,  would  release 
Carter  from  his  indebtedness  to  appellee,  he,  appellant, 
would  pay  Carter's  indebtedness  to  appellee.  That  pursu- 
ant to  such  an  agreement,  appellee  gave  Carter  a  receipt 
for  his  indebtedness  and  canceled  the  same,  and  charged  the 
amount  of  the  same  to  appellant,  the  effect  of  which  was  to 
discharge  both  Carter's  indebtedness  to  appellee  and  the  in- 
debtedness of  Downer  to  Carter,  leaving  the  liability  of  ap- 
pellant to  appellee  the  only  indebtedness  remaining,  at  least 
so  far  as  appellee  was  concerned.  The  undertaking  of  ap- 
pellant thus  became  an  original  and  not  a  collateral  one,  and 
therefore  not  within  the  statute.  "A  promise  to  pay  the 
debt  of  another  in  consideration  of  that  other's  discharge  from 
the  debt  is  not  within  the  Statute  of  Frauds,  as  there  remains 
no  debt  of  another  to  answer  for."  Bird  v.  Gammon,  3 
Bingham  880;  Ames'  Cases  on  Suretyship,  page  30,  and 
cases  there  cited ;  Wood  v.  Corcoran,  1  Allen,  405 ;  Eden  v. 
Chaffer,  160  Mass.,  225 ;  Mulcrone  v.  Amer.  Co.,  55  Mich., 
6-22;  Gale  v.  Edgerton,  14  Minn.,  194;  Meriden  v.  Zingsen, 
48  N.  Y.,  247. 

It  is  urged  by  counsel  for  appellant  that  there  was  no  con- 
sideration for  the  contract  between  appellant  and  appel- 
lee.    We  think  the  release  by  appellee  of  all  rights  against 
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Carter  to  the  extent  of  $65.50  is  a  sufficient  consideration 
to  support  such  contract.  A  detriment  to  the  promisee  is 
as  valid  a  consideration  as  a  benefit  to  the  promisor.  Mul- 
crone  v.  Lumber  Co.,  55  Mich.,  626 ;  Packer  v.  Benton,  35 
Conn.,  343. 

We  find  no  prejudicial  or  reversible  error  in  the  rulings  of 
the  trial  court  upon  the  evidence  or  instructions. 

The  judgment  will  be  affirmed. 

Ajfirmed. 


Illinois  Central  Railroad  Company  y.  George  W.  Dayid* 

son. 

1.  Fences — atatute  providing  that  railroad  company  shall  main- 
tain, construed.  This  statute  contemplates  that  a  railway  company 
shall  fence  both  sides  of  its  right  of  way  through  the  entire  length 
thereof  except  at  places  therein  expressly  exempted,  and  at  public 
station  grounds  and  other  points  where  public  conveniences  require 
the  same  to  be  open;  and  further  that  at  all  crossings  of  it  by 
all  roads  or  highways,  Including  railroads,  and  excluding  farm 
crossings,  it  is  required  to  construct  and  maintain  cattle-guards 
and  connect  its  fences  therewith. 

Action  to  recover  damages  for  injury  to  personal  property.  Ap- 
peal from  the  Circuit  Court  of  Sangamon  County;  the  Hon.  James 
A.  Creighton,  Judge,  presiding.  Heard  in  this  court  at  the  No- 
vember term,  1905.    Affirmed.    Opinion  filed  March  20,  1906. 

Shutt,  Gbaham  &  Graham,  for  appellant;  John  G. 
Drennan,  of  counsel. 

Robert  II.  Patton,  for  appellee. 

Mr.  Presiding  Justice  Puterbaugh  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  by  appellee  against  appellant  based 
upon  paragraph  68  of  chapter  114  of  the  Statutes,  (Rev. 
Stat.  1903,  page  1446)  for  the  recovery  of  the  value  of  live 
stock  killed  or  crippled  by  one  of  the  trains  of  appellant. 
Upon  a  trial  by  jury  in  the  Circuit  Court  judgment  was 
rendered  against  the  defendant  for  $1,375  damages  and 
$150   attorney's  fees. 
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The  section  of  the  statute  upon  which  the  action  is  predi- 
cated is  as  follows : — 

"That  every  railroad  corporation  shall,  within  six  months 
after  any  part  of  its  line  is  open  for  use,  erect  and  thereafter 
maintain  fences  on  both  sides  of  its  road,  or  so  much  thereof 
as  is  open  for  use,  suitable  and  sufficient  to  prevent  cattle, 
horses,  sheep,  hogs  or  other  stock  from  getting  on  such  rail- 
road, except  at  the  crossings  of  public  roads  and  highways, 
and  within  such  portion  of  cities  and  incorporated  towns  and 
villages  as  are,  or  may  be  hereafter,  laid  out  and  platted  into 
lots  and  blocks,  with  gates  or  bars  at  the  farm  crossings  of 
such  railroad,  which  farm  crossings  shall  be  constructed  by 
such  corporation  when  and  where  the  same  may  become  neces- 
sary, for  the  use  of  the  proprietors  of  the  lands  adjoining 
such  railroad;  and  shall  also  construct,  where  the  same  has 
not  already  been  done,  and  thereafter  maintain  at  all  road 
crossings  now  existing  or  hereafter  established,  cattle  guards, 
suitable  and  sufficient  to  prevent  cattle,  horses,  sheep,  hogs 
and  other  stock  from  getting  on  such  railroad;  and  when 
such  fences  or  cattle  guards  are  not  kept  in  good  repair,  such 
railroad  corporations  shall  be  liable  for  all  damages  which 
may  be  done  by  the  agents,  engines  or  cars  of  such  corpora- 
tion, to  such  cattle,  horses,  sheep,  hogs  or  other  stock  thereon, 
and  reasonable  attorney's  fees,  in  any  court  wherein  suit  is 
brought  for  such  damages,  or  to  which  the  same  may  be  ap- 
pealed; but  where  such  fences  and  guards  have  been  duly 
made  and  kept  in  good  repair,  such  railroad  corporation  shall 
not  be  liable  for  any  such  damages,  unless  negligently  or 
wilfully  done." 

The  evidence  tends  to  establish  the  following  facts:  The 
Illinois  Central  railroad  crosses  the  Pawnee  railroad  at 
Pawnee  Junction,  Illinois,  at  right  angles.  The  fences  of 
the  two  companies  join  so  as  completely  to  enclose  the  cross- 
ing. There  is  no  public  or  private  road  over  the  crossing, 
nor  any  opening  for  use  of  vehicles  or  stock,  nor  any  means 
by  which  stock  can  lawfully  get  on  the  -railroad  crossing. 
The  junction  is  a  wayside  station  about  which  no  open 
ground  is  maintained  for  depot  purposes. 

The  questions  involved  will  be  more  readily  comprehended 
by  referring  to  the  following  plat,  a  copy  of  which  appears  in 
the  record. 


PLACE  WHERE  HORSES  WERE  KILLED     >  k 


Thibd  District— a.  D.  1906.  423 

Illinois  Central  R.  R.  Co.  y.  Davidson. 

The  nearest  point  of  appellee's  pasture  to  thfe  crossing  of 
the  railroads  is  a  quarter  of  a  mile  from  the  crossing;  that 
is,  marked  in  the  plat,  as  the  corner  of  appellee's  pasture, 
where  the  horses  went  from  appellee's  land  to  the  Pawnee 
Kailroad  right  of  way.  From  this  corner  the  animals  went 
west  a  quarter  of  a  mile  to  the  Illinois  Central  Eailroad 
right  of  way,  then  south  along  the  same  one  mile,  to  a  cattle 
guard  at  the  first  highway.  They  then  turned  and  went 
north  about  a  quarter  of  a  mile  to  a  place  where  they  were 
killed.  They  did  not  get  through  any  fence  belonging  to 
appellant  at  any  time.  The  declaration  contains  two  counts, 
both  predicated  on  the  theory  that  appellant  was  bound  to 
place  cattle  guards  and  wing  fences  at  each  side  of  the 
Pawnee  Railroad  crossing. 

It  is  contended  by  appellant  that  the  statute  quoted  im- 
poses on  a  railroad  company  no  duty  to  build  cattle  guards 
and  wing  fences  to  prevent  the  possibility  of  stock  straying 
to  its  right  of  way  from  the  line  of  another  railroad  which 
crosses  it  at  a  point  where  there  is  no  public  highway,  and 
stock  cannot  legally  be,  and  therefore  cannot  reasonably  be 
expected  to  come. 

The  facts  above  recited  are  not  controverted  and  a  de- 
termination of  the  correctness  of  appellant's  position  will 
be  decisive  of  all  questions  urged  or  argued  by  counsel. 

The  first  part  of  the  section  of  the  statute  quoted,  requires 
that  a  railroad  shall  maintain  fences  on  both  sides  of  its 
road  except  at  the  crossings  of  public  roads  and  highways  and 
such  portions  of  incorporated  cities  and  villages  that  have 
been  laid  off  into  lots  and  blocks.  It  has  been  held  that  at 
public  station  grounds  and  at  such  points  where  public  con- 
venience requires  the  road  to  be  open,  a  railroad  is  not 
required,  imder  the  statute,  to  fence  its  road.  R.  Co.  v. 
Ouertin,  115  111.,  466.  That  public  convenience  and  the 
practical  operation  of  railroads  requires  that  places  where 
the  tracks  of  one  railroad  cross  with  another  should  remain 
open,  is  obvious.  It  follows  that  if  the  duty  to  maintain 
cattle  guards  at  the  crossing  of  its  railroad  with  that  of  the 
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Pawnee  railroad  is  imposed  upon  appellant  by  the  section  in 
question,  it  must  be  under  the  provisions  of  the  latter  part 
thereof,  which  in  brief  provides  that  railroads  "shall  also 
construct  ♦  *  *  and  *  *  *  maintain  at  all  road 
crossings  *  *  ♦  cattle  guards  suitable  and  sufficient  to 
prevent     *     *     *     stock  from  getting  on  such  railroad." 

We  are  not  disposed  to  hold,  as  contended  by  appellant^ 
that  by  the  language  "all  road  crossings,''  public  highways 
only  are  meant.  In  view  of  the  fact  that  in  the  part  of  the 
section  relating  to  fencing,  the  expression  "public  roads 
and  highways"  is  used,  it  may  be  fairly  and  reasonably  pre- 
sumed that  by  the  use  of  the  more  general  and  comprehensive 
expression  "at  all  road  crossings"  the  provision,  so  far  as  it 
relates  to  cattle-guards,  was  intended  to  require  the  main- 
tenance of  the  same  at  railroad  crossings  as  well  as  other 
crossings.  This  construction  seems  to  be  supported  and  war- 
ranted by  the  further  fact  that  in  the  portion  of  the  section 
relating  to  fencing,  the  word  "road"  only  is  used.  If  the 
word  "road,"  as  used  in  the  second  part  of  the  section, 
was  intended  to  refer  to  public  roads  and  highways  only, 
it  is  difficult  to  perceive  why  the  more  restricted  expression 
"public  roads  and  highways"  should  have  been  adopted  in 
another  portion  of  the  same  section  and  not  in  this  connec- 
tion. 

We  are  of  opinion  that  the  statute  in  question  should 
be  construed  as  meaning  and  intending  that  a  railroad  shall 
fence  both  sides  of  its  right  of  way  through  the  entire  length 
thereof  except  at  places  therein  expressly  exempted,  and  at 
public  station  grounds  and  other  points  where  public  con- 
venience requires  the  same  to  be  open;  and  further  that  at 
all  crossings  of  it  by  all  roads  or  highways,  including  rail- 
roads and  excluding  farm  crossings,  it  is  required  to  con- 
struct and  maintain  cattle-guards  and  connect  its  fences 
therewith.  Statutes  should  be  construed  according  to  their 
express  terms  except  where  such  strict  construction  would 
interfere  with  the  convenience  of  the  general  public.  As  we 
have  said,  it  is  manifest  that  public  convenience  does  not 
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require  that  at  the  crossing  of  one  railroad  with  another  the 
rights  of  way  of  such  railroads  be  left  open.  The  object  of 
the  statute  is  not  only  to  keep  domestic  animals  off  railroads, 
thus  preventing  injury  to  them  and  consequent  damages  to 
the  o^vners,  but  to  protect  as  well  the  lives  and  limbs  of  the 
traveling  public. 

If  this  be  the  correct  view  of  the  purpose  of  the  statute, 
the  questions  whether  or  not  the  live  stock  in  question  were 
lawfully  upon  the  premises  adjoining  the  right  of  way,  at 
what  particular  point  they  first  got  upon  the  right  of  way, 
and  whether  their  presence  there  could  have  b?cn  reason- 
ably expected,  are  immaterial. 

The  rulings  of  the  trial  court  Avere  in  accord  with  the 
foregoing  views  and  the  judgment  is  therefore  affirmed. 

Affirmed 


Hollle  Beizer  v.  W.  K.  Mertz,  Exeeiitor. 

1.  Obdeb  of  distribution — what  confers  jurisdiction  upon  court 
to  enter.  Jurisdiction  to  enter  an  order  of  distribution  may  be 
conferred  by  publication  and  where  the  order  of  distribution  recites 
that  it  was  entered  upon  "due  proof  of  the  publication  of  notice/' 
the  presumption  is  that  Jurisdiction  existed. 

2.  Executor — tohen  cannot  be  ordered  to  account.  An  order  of 
the  court  of  probate  directing  distribution  of  the  estate  of  a  de- 
ceased person  to  persons  whom  the  court  knows  to  be  the  heirs 
at  law  and  entitled  to  the  estate,  is  conclusive,  and  furnishes  full 
protection  to  the  executor,  unless  appealed  from. 

3.  Distribution  of  estate — remedy  of  heir  where,  improperly 
made  by  order  of  court.  The  remedy  of  an  heir  who  asserts  that 
the  estate  was  improperly  distributed,  where  such  heir  had  no 
notice  of  the  order  of  distribution,  is  against  the  parties  who  re- 
ceived the  share  of  such  heir  and  not  against  the  executor. 

Contest  in  court  of  probate.  Appeal  from  the  Circuit  Court  of 
Cass  County;  the  Hon.  Thomas  N.  Mehan,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1905.  Affirmed.  Opin- 
ion filed  March  20,  1906. 

John  W.  Pitman,  for  apppellant. 
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R.  W.  Mills,  for  appellee. 

Me.  Presiding  Justice  Puteebaugh  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  dis- 
missing the  petition  of  appellant  that  appellee,  as  executor 
of  the  will  of  Randall  J.  Adkins,  deceased,  be  cited  to  show 
cause  why  an  order  discharging  him  as  such  executor  should 
not  be  vacated,  and  he  be  required  to  pay  to  .appellant  her 
distributive  share  of  the  estate  of  said  testator. 

The  facts  involved  are  substantially  as  follows:  Bandall 
J.  Adkins  left  a  will  by  which,  after  some  specific  devises 
and  bequests,  he  left  the  residue  of  his  estate  to  his  heirs  at 
law  to  be  divided  in  accordance  with  the  Statute  of  Descents 
of  this  State.  Letters  testamentary  under  said  will  were 
issued  to  appellee  by  the  County  Court  of  Cass  county.  The 
estate  was  reduced  to  money  as  directed  by  the  will  and  in 
October,  1901,  the  executor  prepared  and  rendered  a  final 
report  to  the  County  Court.  Notice  by  publication"  of 
final  settlement  in  accordance  with  the  direction  of  the 
county  judge  was  given  and  the  final  report  filed  by  the  exe- 
cutor on  November  4,  1901.  The  county  judge  being  ab- 
sent from  the  county  at  the  time,  the  matter  was  continued 
from  term  to  term  until  the  February  term,  1902.  On  the 
first  day  of  that  term,  the  executor  presented  said  final  re- 
port to  the  court  for  approval.  At  the  same  time  the  other 
heirs  at  law  of  Adkins  filed  an  intervening  petition  alleg- 
ing that  appellant,  who  was  designated  by  the  name  of  Mary 
Brayman,  and  one  Eliza  Waldron,  who  were  residuary  lega- 
tees imder  said  will,  had  been  absent  for  a  period  of  twen- 
ty-five years  and  that  none  of  their  relatives  had  heard  from 
them  in  that  time ;  that  a  presumption  of  their  death  before 
the  death  of  the  testator  had  arisen,  and  asking  the  court 
to  order  their  shares  distributed  among  the  other  heirs  at 
law.  Whereupon  the  court,  after  hearing  the  evidence  of 
witnesses,  which  tended  to  confirm  the  allegations  of  the  pe- 
tition, on  February  3,  1902,  entered  the  following  order, 
to-wit : — 
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"And  now  on  this  day  comes  said  executor  and  niakeB  due 
proof  of  the  publication  of  notice  fixing  upon  this  term  of 
court  for  the  filing  of  his  account  current  and  final  report 
and  the  court  having  examined  said  report  and  there  being 
no  objections  filed,  the  Court  approves  said  report  and  orders 
that  it  be  filed  and  entered  of  record.  And  afterwards, 
to-wit:  on  the  same  day  comes  Joshua  T.  Adkins  et  al.  and 
present  to  the  court  their  petition  showing  that  there  is  now 
in  the  hands  of  said  executor  the  sum  of  $1,658.50  belong- 
ing to  Maiy  Brayman  and  Eliza  Waldron  as  per  terms  of 
will  as  residuary  legatees  which  said  petition  states  that 
said  executor  has  made  diligent  search  for  said  Mary  Bray- 
man and  Eliza  Waldron  and  hj^s  been  unable  to  find  them ; 
and  that  said  executor  is  about  to  deposit  in  the  county  treas- 
ury said  sum  of  money ;  that  neither  Mary  Brayman  or  Eliza 
Waldron  have  been  heard  from  or  of  for  more  than  7  years ; 
and  petitioners  further  state  that  in  law  a  presitaption  has 
arisen  that  said  Mary  Brayman  and  Eliza  Waldron  were 
dead  at  the  date  of  the  death  of  Eandall  J.  Adkins,  and  that 
the  legacies  of  said  Mary  Brayman  and  Eliza  Waldron 
thereby  lapsed  and  became  a  part  of  the  estate  of  said 
Randall  J.  Adkins.  Wherefore  your  petitioners  make  the 
said  William  K.  Mertz,  as  executor,  party  defendant  hereto 
and  pray  that  he  may  be  cited  to  appear  and  show  cause,  if 
any  he  have,  why  said  sum  of  $1,658.50  should  not  be  di- 
vided among  the  other  heirs  of  said  Eandall  J.  Adkins  and 
if  the  court  shall  be  of  the  opinion  that  diligent  search  has 
been  made  for  said  parties  your  Honor  will  make  order  for 
distribution  as  prayed  for.  And  it  appearing  to  the  court 
from  said  petition  and  from  the  testimony  of  William  K. 
Mertz  and  Joshua  T.  Adkins,  sworn  and  examined  in  open 
court,  and  their  depositions  filed  in  this  cause,  as  well  as 
from  the  other  records  and  files  in  this  court,  that  the  said 
Mary  Brayman  nor  Eliza  Waldron  have  neither  been  heard 
.  from  nor  seen  for  more  than  7  years  and  that  they  nor  either 
of  them  have  been  heard  from  since  1882.  And  that  the 
presumption  of  law  is  that  they  are  dead;  that  the  sum  of 
$1,658.50  belonging  to  said  Mary  Brayman  and  Eliza  Wal- 
dron as  per  terms  of  said  will  be  divided  among  the  other 
heirs  of  Eandall  J.  Adkins  as  per  provision  of  will.  It  is 
fiurther  ordered  that  said  executor  bring  receipt  in  court  for 


428  Appellate  Courts  of  Illinois. 

Vol.  125.]  Reizer  v.  Mertz. 

said  amount  either  from  attorney  for  heirs  or  from  heirs 
themselves." 

The  executor  pursuant  to  such  order  thereupon  distrib- 
uted the  funds  in  his  hands  in  accordance  therewith. 

On  August  12,  1905,  appellant,  who  had  been  living  in 
the  State  of  Kansas,  and  until  the  fall  of  1904  had  no 
knowledge  of  the  death  of  the  testator,  filed  the  present  pe- 
tition in  the  County  Court.  Upon  a  hearing  that  court  de- 
nied the  prayer  of  the  petition.  Appellant  then  appealed  to 
the  Circuit  Court  where,  upon  hearing,  the  petition  was  dis- 
missed at  her  cost.  To  reverse  said  judgment  of  the  Cir- 
cuit Court  she  then  appealed  to  this  court 

The  respective  contentious  of  counsel  present  for  our  de- 
termination the  question  whether  the  county  court,  at  the 
time  of  the  entry  of  the  order  above  set  forth,  had  jurisdic- 
tion of,  first,  the  subject-matter  and,  second,  of  the  person  of 
appellant.  Jurisdiction  of  both  the  person  and  the  subject- 
matter  is  essential  to  the  validity  of  such  order  and  if  either 
was  wanting  the  order  is  void.  It  is  insisted  by  appellant 
that  the  eflFect  of  the  notice  of  final  settlement  which  was 
published  in  compliance  with  the  statute  and  the  order  of 
the  County  Court,  was  merely  to  advise  those  interested  that 
the  executor  had  filed  his  final  report  and  would  apply  for 
an  order  for  distribution  and  discharge;  that  the  court  had 
no  power  under  such  notice,  and  upon  a  mere  final  preced- 
ing for  the  settlement  of  an  estate  only  to  make  a  finding  that 
one  of  the  distributees  was  presumptively  dead  and  to  order 
her  share  paid  other  than  to  the  county  treasurer  pursuant  to 
'  the  statute. 

We  are  satisfied  that  the  County  Court,  sitting  in  probate, 
had  such  constructive  jurisdiction  over  the  person  of  ap- 
pellant as  is  contemplated  by  the  statute,  which  provides 
that  notice  of  final  settlement  shall  be  given  "in  such  man- 
ner as  the  court  may  direct."  Rev.  Stat,  section  112,  chap. 
3.  The  order  of  distribution  expressly  finds  that  "due  proof 
of  the  publication  of  notice"  of  the  intention  of  the  exe- 
cutor to  present  his  final  account  at  that  time  has  been  made. 
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The  County  Court  in  the  administration  of  estates  of  de- 
ceased persons  is  a  court  of  general  unlimited  jurisdiction 
and  every  presumption  and  intendment  will  be  indulged  to 
sustain  its  jurisdiction.  Frank  v.  People,  147  111.,  105. 
Where  a  court  of  general  jurisdiction  proceeds  to  adjudicate 
a  cause,  and  there  is  no  aflSrmative  showing  in  the  record  to 
the  contrary,  there  is  a  presumption  of  jurisdiction.  For- 
rest V.  Fey,  218  111.,  165.  We  find  nothing  in  the  abstract 
of  the  record  in  the  present  case,  afltenatively  showing  that 
proper  constructive  notice  was  not  given  to  appellant,  nor 
which  is  contradictory  to  the  recital  of  the  decree  to  that 
effect.  It  is  not  denied  that  the  County  Court  had  power  to 
order  distribution  of  the  residuum  of  the  estate'  and  to  de- 
cide all  questions  necessary  to  a  correct  distribution  of  the 
same,  but  it  is  contended  that  the  court  had  no  juris- 
diction to  order  the  payment  of  appellant's  share  to  the  other 
heirs,  upon  the  mere  presumption  that  she  was  dead,  and 
that  she  being  in  fact  living,  the  order  was  null  and  void. 
Whether  or  not  the  court  had  any  such  power  we  regard  as 
immaterial.  The  record  fails  to  show  that  appellee  was 
guilty  of  any  fraud  or  that  he  did  not  act  in  good  faith. 
The  mere  fact  that  he  failed  to  employ  counsel  to  resist  the 
petition  and  failed  to  appeal  from  the  order  is  not  sufficient 
to  establish  that  fact.  He  was  bound  to  obey  the  orders  of 
the  court  of  which  he  was  an  official  and  had  a  right  to  rely 
upon  its  orders.  The  order  in  question,  whether  authorized 
by  law  or  not,  we  think  furnished  full  protection  to  appellee 
in  his  compliance  with  the  same. 

An  order  of  a  probate  court  directing  the  distribution  of 
the  estate  of  a  deceased  person  to  persons  whom  the  court 
finds  to  be  the  heirs  at  law  and  entitled  to  the  estate  is  con- 
clusive and  furnishes  full  protection  to  the  administrator 
unless  appealed  from.  Kellogg  v.  Johnson,  38  Conn.,  269 ; 
Exton  V.  Zule,  14  N.  J.  Eq.,  501 ;  Sayre  v.  Sayre,  16  X.  J. 
Eq.,  505 ;  18  Cyc,  632 ;  Paullissen  v.  Loock,  38  App.  510 ;  2 
Woemer's  Law  of  Administration,  sec.  506,  p.  1129.  In 
Lowry  v.  McMillan,  35  Miss.,  147,  it  was  held  that  a  pro- 
bate court  has  power  to  determine  who  are  the  distributees 
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of  the  estate  and  compel  the  administrator  to  deliver  the 
assets  to  them  and  when  acting  in  good  faith  under  valid 
order,  after  due  notice,  he  will  be  protected  in  the  pajTnent 
in  accordance  with  the  order.  In  Ferguson  v.  Yard,  166 
Pa.  St.,  586,  it  was  held  that  an  executor  who  makes  pay- 
ment in  accordance  with  the  order  of  the  Orphan's  Court  is 
protected  by  the  decree  and  that  it  was  immaterial  that  a 
refunding  bond  was  not  required  from  the  distributees.  In 
Stewart's  Appeal,  36  Pa.,  149,  it  was  held  that  the  adminis- 
trator will  be  protected  though  the  court  subsequently  open 
and  change  the  decree.  To  the  same  effect  is  Johnson  v. 
Wilcox,  53  Tex.,  413.  In  Young  v.  Thrasher,  48  Mo.  App., 
327,  the  administrator,  by  the  order  of  the  probate  court, 
paid  one  distributee  more  than  his  share  and  the  court  held 
the  administrator  was  protected  in  the  payment  made  in 
good  faith.  On  Baron  v.  Baum,  46  La.  Ann.,  1103,  it  was 
held  that  when  an  administrator  has  distributed  in  accord- 
ance with  the  order  of  court  he  cannot  be  called  to  account  by 
an  heir  subsequently  appearing  and  claiming  an  interest  in 
the  estate.  To  the  same  effect  are  Hill  v.  Lowden,  116  Cal., 
139,  and  Sparhawk  v.  Administrator,  9  Vt,  41.  In  Hurt 
V.  Hurt,  6  Richardson's  Eq.  (S.  C),  114,  it  was  held  that  a 
distributee  absent  from  the  state,  but  within  the  United 
States,  who  has  been  properly  made  a  party  by  publication 
to  the  application  for  the  distribution  of  an  estate  is  con- 
cluded by  the  decree  whether  he  had  actual  notice  or  not. 

If  the  share  of  appellant  was  improperly  distributed,  she 
must  look  to  the  parties  who  received  the  same,  and  not  to 
appellee.  Exton  v.  Zule,  supra;  Leavens  Estate,  65  Wis., 
440.  The  case  of  Thomas  v.  People,  107  111.,  517,  cited  by 
counsel  for  appellant,  is  not  analogous  to  that  at  bar.  The 
question  there  involved  was  as  to  the  jurisdiction  of  the 
County  Court  to  grant  administration  upon  the  estate  of  one 
who  was  living  although  presumed  to  be  dead,  which  ques- 
tion does  not  here  arise. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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8.  B.  Miller^  et  aL,  t.  Commissioners  of  Highways  of 
Town  of  Jonathan  Creek^  et  al. 

1.  DtDiCATiON — how  may  he  made.  The  intention  to  make  a 
dedication  may  be  manifested  by  express  consent  or  by  acquies- 
cence of  the  user;  no  particular  form  is  necessary;  it  may  be  made 
with  or  without  a  writing. 

2.  Dedication — how  acceptance  of,  m^y  appear.  The  acceptance 
of  a  dedication  may  appear  by  acts  showing  an  intent  to  receive 
the  same. 

Injunctional  proceeding.  Appeal  from  the  Circuit  Court  of  Moul- 
trie County;  the  Hon.  Solon  Philbrick,  Judge,  presiding.  Heard 
in  this  court*  at  the  November  term,  1905.  AfiElrmed.  Opinion  filed 
March  20,  1906. 

Bryan  H.  Tivnen  and  John  E.  Jennings,  for  appel- 
lants. 

•Sentel  &  Whitfield  and  Harbaugh  &  Thompson,  for 
appellees. 

Me-  Presiding  Justice  Puterbaugh  delivered  the  opin- 
ion of  the  court. 

This  was  a  bill  in  chancery  for  an  injunction  brought  by 
appellants,  landowners  and  taxpayers  in  the  town  of  Jona- 
than Creek,  against  appellees,  as  commissioners  of  high- 
ways of  said  town,  by  which  it  was  sought  to  enjoin  said 
commissioners  from  letting  any  contract  for  the  construction 
of  bridges  across  Jonathan  Creek  intersecting  the  right  of 
way  of  the  Purvis  road,  and  from  expending  any  of  the 
public  moneys  for  such  construction  or  for  other  improve- 
ment of  said  right  of  way.  A  temporary  injunction  was 
issued  in  accordance  with  the  prayer  of  the  bill.  Upon  the 
hearing  of  exceptions  to  the  report  of  the  master  in  chan- 
cery, the  bill  was  dismissed  at  complainants'  costs.  To  re- 
verse such  decree  this  appeal  is  prosecuted. 

The  following  conclusions  of  fact  by  the  master  are  ad- 
mitted by  appellants  to  be  warranted  by  the  evidence :  That 
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a  petition  under  the  statute  was  filed  with  the  commissioners 
on  August  5,  1897,  praying  for  the  laying  out  of  a  public 
highway  commencing  at  the  northeast  comer  of  the  south- 
east quarter  of  section  21,  town  14  north,  range  6,  east  of  the 
3rd  P.  M.  in  said  town,  and  running  thence  in  a  southerly 
direction  on  the  most  eligible  route  to  the  southeast  comer 
of  the  northeast  quarter  of  section  28,  in  Jonathan  Creek 
township,  which  petition  was  granted;  that  commissioners 
caused  a  survey  and  plat  to  be  made  of  said  proposed  high- 
way, and  spread  upon  the  town  record ;  that  a  trial  was  had 
for  the  purpose  of  ascertaining  the  damage  of  the  various 
landowners,  and  damages  were  assessed;  that  the  commis- 
sioners, September  14,  1897,  finally  granted  said  road  to  be 
laid  out  as  follows:  Beginning  in  the  center  of  the  public 
highway  118  feet  south  of  the  northwest  quarter  of  section 
21,  town  14  north,  range  6  east,  and  running  from  thence 
south  2,532  feet  to  a  stone,  thence  south  2,680  feet  to  a 
stone  in  the  center  of  public  highway,  as  shown  by  plat, 
road  being  of  the  width  of  forty  feet,  tht  line  of  said  survey 
being  the  center  of  said  road,  and  declared  it  a  public  high- 
way; that  on  September  26,  1897,  commissioners  required  a 
new  report  of  the  survey  of  said  proposed  road  to  correct 
former  report  of  surveyor,  which  described  the  road  as  one 
mile  west  of  the  location  prayed  for  in  the  petition,  and  the 
new  report  was  so  filed ;  that  an  appeal  was  taken  from  the 
decision  granting  such  road  to  three  supervisors  of  the 
county  of  Moultrie,  and  by  the  latter  tribunal,  the  commis- 
sioners' finding  was  reversed,  and  the  prayer  of  said  peti- 
tion denied.  That  in  October,  1903,  Lawrence  Purvis  and 
others  petitioned  the  commissioners  to  build  two  bridges  upon 
the  road  here  in  controversy,  but  that  the  commissioners,  at 
a  special  meeting  on  November  6,  1903,  denied  their  right 
to  build  said  bridges  recording  as  their  reason  therefor, 
"that  the  road  had  never  been  accepted  as  a  public  highway." 
That  on  February  20,  1904,  Lawrence  Purvis,  J.  W.  Bolin 
and  others  petitioned  the  commissioners  to  accept  a  road 
there  described,  alleging  that  said  road  had  been  a  public 
highway  for  the  past  four  years,  dedicated  to  the  public 
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use,  plat  of  which  had  been  filed  for  record  in  the  records 
of  Moultrie  county;  and  also  that  on  May  31,  1904,  said 
Purvis  and  Bolin  executed  a  deed  for  land,  to  the  super- 
visors of  Moultrie  county,  for  the  use  of  the  public  gen- 
erally, describing  therein  a  road  one  mile  west  of  the  road 
in  controversy.  That  in  all  reports  and  proceedings  of  the 
oommissioners  said  to  be  in  reference  to  the  road  in  con- 
troversy, a  road  is  described  one  mile  west  of  the  one  here 
in  question ;  that  none  of  the  deeds  in  evidence  in  this  cause 
correctly  describes  the  road  in  issue,  or  the  land  over  which 
it  passes;  that  the  time  the  Purvis  road  was  fenced  out,  it 
was  the  intention  of  the  owners  of  the  fee  over  which  the 
road  passed,  to  dedicate  the  same  to  the  public  as  a  highway ; 
that  the  commissioners  advertised  notice  of  the  letting  of 
public  contract  for  building  of  two  bridges  at  public  ex- 
pense on  this  road. 

Appellants  contend  that  the  location  of  the  Purvis  road 
is  uncertain,  unascertained,  and  not  disclosed  on  the  record ; 
that  no  survey  or  plat  of  the  same  has  been  made  and  spread 
upon  said  town  records;  that  the  commissioners  of  said 
town  have  caused  no  work  to  be  done,  or  materials  furnished, 
or  public  funds  expended,  upon  this  road  as  a  public  high- 
way or  otherwise;  that,  on  February  27,  1904,  the  commis- 
sioners did  not  accept  said  road  as  it  was  fenced  and  laid 
out,  or  otherwise;  that  the  action  of  the  commissioners  on 
Jime  1,  19.04,  did  not  constitute  an  acceptance  of  this  road; 
that  the  deed  of  July  28,  1904,  by  Purvis  and  Bolin  was 
improperly  admitted  in  evidence,  because  it  was  made  after 
the  commencement  of  this  suit,  and  has  never  been  con- 
sidered or  acted  upon  by  said  commissioners  or  shown  upon 
the  town  records  and  does  not  locate  the  road;  that  there 
has  been  no  dedication,  express  or  implied,  or  grant  and  ac- 
ceptance of  said  road ;  that  it  was  and  is  a  private  way,  and 
would  be  an  unnecessary  burden  upon  said  township  to  ac- 
cept it;  that  the  evidence  sustains  the  bill,  and  the  injunc- 
tion ought  to  be  made  perpetual  on  the  record. 

The  main  question  here  involved  is  whether  or  not  the 
Purvis  road  in  question  had  been  dedicated  and  accepted  by 
28 
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the  commissioners.  A  determination  thereof  will  be  deci- 
sive as  to  propriety  of  the  final  decree  of  the  Circuit  Court. 
Whether  or  not  the  road  was  dedicated  depends  upon  the 
intention  of  the  owners  of  the  land.  Woodbum  v.  Town,  184 
111.,  208.  Notwithstanding  the  line  of  the  road  was  incor- 
rectly described  in  both  the  oflFer  by  Purvis  and  Bolin  to 
dedicate  and  in  the  deed  afterward  executed  by  them,  wo 
are  of  opinion  that  an  intention  by  them  to  dedicate  the  land 
over  which  the  road  in  controversy  passes  as  a  public  high- 
way, clearly  appears  from  the  evidence,  which  shows  that 
said  owners  shortly  after  the  acceptance  by  the  commission- 
ers of  their  offer  to  dedicate,  fenced  out  the  land  over  which 
the  present  road  actually  passes. 

A  dedication  may  be  made  by  grant  or  written  instru- 
ment ;  it  may  be  evidenced  by  acts  and  declarations  without 
writing,  no  particular  form  being  required  to  establish  its 
validity,  it  being  purely  a  question  of  intention.  The  mode 
of  making  dedications  is  immaterial.  They  are  not  within 
the  Statute  of  Frauds,  and  are  good  by  parol.  The  inten- 
tion of  the  party  manifested  by  express  consent,  or  acquies- 
cence in  the  user,  will  gov6m  in  determining  whether  it  bo 
a  dedication.  Godfrey  v.  City,  12  HI.,  29 ;  Warren  v.  The 
President,  etc.,  15  IlL,  236.  No  particular  formality  is 
required  to  constitute  a  dedication;  it  may  be  made  either 
with  or  without  writing,  by  any  act  of  the  owner,  such  as 
throwing  open  his  land  to  the  public  use  and  travel,  thereby 
indicating  a  clear  intention  to  dedicate.  Harding  v.  Town, 
83  111.,  501.  The  fencing  out  of  a  strip  of  land  by  the  owner 
affords  strong  evidence  of  its  being  left  for  a  highway,  and, 
without:  contravening  evidence,  must  be  accepted  as  satis- 
factory evidence  of  its  dedication.  City  v.  Hill,  124  111., 
646 ;  Woodbum  v.  Town,  supra. 

The  intention  of  the  commissioners  t-o  accept  the  same  in 
behalf  of  the  public  is  shown  by  the  facts  appearing  in  evi- 
dence, that  from  the  time  of  the  attempted  acceptance  until 
the  day  of  the  hearing,  the  road  had  been  traveled  by  the 
public  generally  and  was  well-defined;  that  the  same  had 
been  worked,  graded  and  improved  by  placing  rock  and 
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gravel  thereon  and  by  placing  a  wooden  culvert  across  the 
same,  and  that  the  commissioners  had  advertised  notice  of  a 
proposed  letting  of  a  contract  for  the  building  of  bridges 
across  the  same.     Town  v.  Town,  60  111.,  58. 

Immediate  formal  acceptance  by  some  competent  authority 
cannot  be  necessary  to  give  effect  to  a  dedication  of  land  to 
the  public  use.  Town  v.  LeBahn,  120  111.,  92 ;  Woodbum 
V.  Town,  supra.  Where  a  road  is  outside  of  a  municipal 
corporation,  no  particular  acts  are  required  by  the  law  to 
constitute  an  acceptance.  Where  it  is  traveled,  recognized 
and  worked  upon  as  a  highway,  a  presumption  of  acceptance 
arises,  and  where  no  repairs  are  needed,  use  by  the  public 
sufficiently  long  and  general  to  evidence  an  acceptance  will 
be  sufficient.  Town  v.  Town,  supra;  Board  v.  Holly,  169 
111.,  9;  Alvord  v.  Ashley,  17  111.,  363;  Town  v.  LeBahn, 
supra.  It  is  not  essential  that  there  should  be  any  pre- 
scribed formal  act  of  acceptance.  Littler  v.  City,  106  111., 
353. 

We  are  satisfied  that  the  chancellor  was  warranted  in 
finding  that  the  Purvis  road  in  question  was  the  road  in- 
tended to  be  dedicated  to  the  public  for  public  use,  and  that 
commissioners  intended  to  accept  the  same  as  a  public  road. 

The  contention  of  appellants  that  travel  of  a  private  way 
of  the  width  of  thirty  feet  only,  is  not  sufficient  under  the 
statute  to  make  it  a  public  road,  and  that  it  is  uncertain 
whether  one,  forty  or  thirty  feet  in  width  was  accepted, 
is  without  force.  The  provision  of  the  statute  referred  to 
relates  only  to  roads  established  under  the  act  authorizing 
the  establishment  of  highways  by  petition  and  has  no  rela- 
tion to  those  established  by  dedication.  Kev.  Stat.  1903, 
page  1592.  Where  a  road  is  established  by  a  common  law 
dedication  and  acceptance,  its  width  is  fixed  by  the  act  of 
the  owner  in  his  offer  to  the  public  and  that  of  the  public 
accepting  the  same. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed, 
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Felix  MeOee  t.  Odls  MeOee. 

1.  Assumpsit — when.  lies.  Assumpsit  lies  whenever  a  defendant 
has  money  of  the  plaintiff  which  in  equity  and  good  conscience  he 
has  no  right  to  retain. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Edgar 
County;  the  Hon.  E.  R.  E.  Kimbbough,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1905.  Affirmed.  Opinion  filed 
March  20,  1906 

R  W.  FisK  and  II.  S.  Taniteb,  for  appellant. 

H.  Van  Sellab  and  F.  C.  Van  SelLar,  for  appellee. 

Mb.  Presiding  Justice  Puterbauoh  delivered  the  opin- 
ion of  the  court. 

This  is  a  suit  in  assumpsit  by  appellee  against  appellant 
for  the  recovery  of  the  sum  of  $500  which  it  is  claimed  ap- 
pellant received  for  the  benefit  of  appellee  and  ought  not,  in 
good  conscience,  retain. 

The  declaration  consists  of  the  common  counts  only.  The 
cause  was  tried  by  jury  resulting  in  a  verdict  and  judgment 
in  favor  of  the  plaintiff,  to  reverse  which  the  defendant 
appeals. 

The  evidence  tends  to  show  the  following  facts:  Ap- 
pellee during  a  visit  to  Kansas  made  a  contract  with  one 
]McCoy  for  the  purchase  of  a  tract  of  land  in  that  State,  for 
the  sum  of  $5,000.  As  the  first  payment  thereon  he  gave 
his  note  to  McCoy  for  $500,  which  appellant  signed  as 
surety.  It  was  further  agreed  that  in  case  appellee  should 
fail  to  comply  with  his  agreement  to  purchase,  he  was  to 
forfeit  said  first  payment.  When  McCoy  afterwards  came 
to  Illinois  to  consummate  the  trade,  appellant  in  the  pres- 
ence of  appellee  informed  McCoy  that  he  had  concluded  not 
to  take  the  land  and  refused  to  pay  the  note.  Appellant 
then  agreed  to  take  the  land  at  the  same  price  with  the  under- 
standing that  he  was  to  receive  credit  for  the  note  upon  which 
he  was  surety  and  which  was  not  yet  due,  as  a  part  of  the 
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purchase  price.  Pursuant  to  said  agreement  the  land  was 
conveyed  to  appellant  who  paid  to  McCoy,  by  assuming  a 
mortgage  upon  the  land,  and  in  cash,  the  sum  of  $4,500, 
When  the  note  fell  due,  McCoy,  at  the  instance  of  appel- 
lant, assigned  the  same  to  his  partner,  one  Kerns,  who  brought 
suit  against  appellee  upon  the  same,  and  recovered  judg- 
ment for  the  amount  due  thereon,  which  appellee  after- 
wards paid  and  then  brought  the  suit  at  bar. 

While  the  evidence  is  conflicting  and  somewhat  close, 
we  are  unable  to  say  that  the  jury  who  saw  and  heard  the 
witnesses,  were  unwarranted  in  finding  the  facts  to  be  as 
above  stated. 

It  is  well  settled  that  an  action  for  money  received  may 
be  maintained  whenever  the  defendant  has  obtained  money 
of  the  plaintiff  which  in  equity  and  good  conscience  he  has 
no  right  to  retain.  When  money  has  been  thus  received,  the 
law  implies  a  promise  to  pay,  notwithstanding  there  was  no 
privity  betweeii  the  parties.  Alderson  v.  Ennor,  45  111.,  128  ; 
Bank  v.  O'Hare,  119  111.,  646. 

Applying  this  rule  to  the  facts  above  set  forth,  we  are 
satisfied  that  the  judgment  is  right.  Appellant  had  re- 
ceived the  benefit  of  the  same  when  he  purchased  the  land, 
having  received  credit  for  it  on  the  purchase  price.  Ap- 
pellee having  been  compelled  to  pay  the  note  representing 
the  money,  is,  we  think,  clearly  entitled  in  equity  and  good 
conscience  to  recover  the  same  from  him  in  this  form  of  ac- 
tion. Inasmuch  as  appellee  is  not  seeking  to  recover  the 
costs  of  the  suit  upon  the  note,  we  cannot  see  how  appel- 
lant could  have  been  injured  by  reason  of  the  default  suf- 
fered by  appellee.  If  appellant  received  credit  for  the  note 
on  the  land  purchased  from  McCoy  he  should  have  paid 
the  same.  The  fact  that  he  failed  to  do  so  but  compelled 
McCoy  to  recover  the  same  from  appellee  by  suit,  is  a  mat- 
ter of  which  he  should  not  be  allowed  to  take  advantage.  If 
appellee  had  paid  the  note  without  suit,  he  would  have  a 
clear  right  of  recovery  against  appellant.  In  either  event, 
appellant  would  be  compelled  to  pay  the  sum  of  $500  only, 
of  which  he  has  had  the  full  benefit. 
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No  error  was  committed  by  the  court  in  its  rulings  ttpon 
the  evidence  and  instructions  and  the  judgment  will  be  af- 
firmed. 

A'fjirmed, 


Nathaniel  H,  Boone  t.  Peter  W.  Rickard. 

1.  Statute  of  Fbauds — tohen  contract  does  not  concern  sale  of 
interest  in  land,  A  contract  by  which  several  owners  of  land  agree 
jointly  to  erect  a  pumping  station,  etc.,  in  order  to  reclaim  lands 
subject  to  overflow,  does  not  concern  the  sale  of  an  interest  in  land, 
and,  therefore,  need  not  be  in  writing. 

2.  Contract — when  memorandum,  of,  incompetent.  A  memoran- 
dum made  by  a  witness  as  to  the  terms  of  a  contract  which  repre- 
sents his  conclusions  from  what  was  said,  is  incompetent. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Cass 
County;  the  Hon.  Thomas  N.  Mehan,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1905.  Affirmed.  Opinion  filed 
March  20,  1906. 

A.  A.  Leepeb,  for  appellant. 

R.  W.  Mills,  for  appellee. 

Mr.  Pbesiding  Justice  Putbrbaugh  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  in  assumpsit  by  appellee  against  appel- 
lant for  the  recovery  of  the  sum  of  $400  alleged  to  be  due 
appellee  under  a  tripartite  contract  between  said  parties  and 
Harbison  and  Goodell.  A  trial  by  jury  resulted  in  a  judg- 
ment in  favor  of  the  plaintiff  for  $310,  to  reverse  which  this 
appeal  is  prayed  by  the  defendant. 

The  material  facts  appearing  in  evidence,  briefly  stated, 
are  as  follows:  In  October,  1904,  appellant,  appellee,  Har- 
bison and  Goodell,  were  severally  the  owners  of  large  ad- 
joining tracts  of  land  lying  adjacent  to  the  Sangamon  river 
and  subject  to  overflow  therefrom;  that  in  order  to  reclaim 
said  lands  it  became  necessary  to  erect  a  levee,  dig  ditches 
and  erect  a  pumping  station  thereon;  that  said  landowners 
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accordingly  verbally  agreed  with  each  other  to  expend  the 
sum  of  $1,000  for  the  purpose  of  making  said  improve- 
ments; that  appellant  and  appellee  each  agreed  to  con-  . 
tribute  to  such  fund  $400  and  Harbison  and  Groodell  agreed 
to  contribute  jointly  the  sum  of  $200;  that  it  was  agreed 
that  the  work  should  be  done  and  the  machinery  erected  by 
appellee  and  Harbison,  who,  pursuant  to  said  agreement, 
proceeded  to  build  a  levee  and  dig  ditches  and  install  a 
pumping  plant;  that  as  the  result  of  such  improvements 
the  lands  in  question  were  thereafter  protected  from  the 
overflow,  and  the  surface  water  pumped  off  the  same;  that 
the  cost  of  said  improvement  was  about  $1,040,  of  which 
sum  Goodell  and  Harbison  paid  $200  in  accordance  with 
the  contract,  and  the  balance  was  paid  by  appellee ;  and  that 
appellant  expended  the  sum  of  $90  in  the  erection  of  an 
engine  house  to  be  used  in  connection  with  the  plant. 

To  the  declaration,  which  avers  substantially  the  fore- 
going facts,  appellant  interposed  a  special  plea,  setting  up 
the  Statute  of  Frauds.  To  such  special  plea  the  plaintiff 
pleaded  three  replications,  as  follows:  First,  denying  that 
the  contract  was  concerning  an  interest  in  lands;  second, 
averring  that  the  contract  was  to  be  fully  performed  within 
one  year;  and  third,  that  plaintiff  should  not  be  precluded 
by  anything  in  the  plea  alleged  because  after  making  the 
several  promises  mentioned  in  the  declaration,  the  defendant 
stood  by,  and  without  objection,  allowed  the  plaintiff  to  ex- 
pend the  said  several  sums  of  money  upon  the  faith  of  the 
agreement  of  said  parties.  Issue  was  joined  on  the  first 
two  replications  and  defendant  demurred  to  the  third.  De- 
murrer overruled  and  defendant  stands  by  his  demurrer. 

When  the  work  was  finished  the  question  arose  between 
the  parties  as  to  the  propriety  of  having  a  written  agree- 
ment between  them  in  regard  to  the  purchase  of  an  engine 
and  the  future  maintenance  of  the  levee  and  the  pumping 
station.  After  a  number  of  conferences  and  the  prepara- 
tion of  several  written  contracts,  none  of  which  were  satis- 
factory to  all  of  the  parties,  efforts  in  that  direction  were 
abandoned.     Appellant  then  refused  to  pay  any  portion  of 
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the  cost  of  the  improvements.  The  suit  at  bar  was  then  insti* 
tuted  for  the  recovery  of  the  sum  which  appellant  had 
agreed  to  contribute.  Jn  assessing  the  damages,  the  jury 
credited  appellant  with  the  amount  expended  by  him  in  the 
erection  of  the  engine  house,  and  returned  a  verdict  for  the 
balance. 

The  first  error  assigned  is  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  third  replication.  We  think  the 
demurrer  should  have  been  sustained  not  only  to  the  third 
but  to  all  of  the  replications*  and  further  that  it  should  have 
been  carried  back  to  the  plea  itself.  The  contract  is  no 
way  involved  in  the  sale  of  any  lands  or  any  interest  in  or 
concerning  them  and  it  was  therefore  unnecessary  that  it 
should  have  been  in  writing  and  signed  by  the  parties  to  be 
charged  therewith.  The  Statute  of  Frauds  has  no  place  in 
the  case. 

It  is  next  urged  that  inasmuch  as  appellee  and  Harbison 
jointly  made  and  paid  the  cost  of  the  improvements,  appelloe 
individually  has  no  right  to  recover.  Such  contention  is 
without  force  or  merit.  Appellant  agreed  to  contribute  $400 
toward  the  cost  of  the  improvement  to  the  lands.  On  the 
faith  of  such  agreement  and  wnth  full  knowledge  on  the 
part  of  appellant,  appellee  proceeded  to  do  the  work  and 
pay  the  cost  thereof.  The  money  was  paid  at  the  instance 
and  request  of  appellant  and  he  is  clearly  liable  therefor, 
both  at  law  and  in  equity. 

The  court  properly  refused  to  admit  in  evideiice  the 
memorandum  of  the  proposed  contract  prci)ared  by  the 
banker  Mertz.  While  it  was  competent  for  Mertz  to  state 
all  that  was  said  by  the  parties  in  his  hearing  and  presence, 
the  memorandum  was  but  his  written  conclusions  as  to  the 

1  purport  of  the  conversation  and  manifestly  inadmissible. 

'  Appellee's  right  of  recovery  was  so  clearly  established  by 
the  uncontroverted  evidence  that  we  are  not  inclined  to  dis- 
turb the  verdict  because  of  the  erroneous  rulings  of  the  court 
upon  the  pleadings  or  instructions,  which  under  the  cir- 
cumstances wore  not  prejudicial. 

We  believe  that  substantial  justice  was  awarded  by  the 
judgment  and  it  will  accordingly  be  afiinned. 

Affinned. 
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Emerson  Womaeks  t.  Minnie  Womaeks. 

1.  Soucitor's  fees — tohen  allowance  for,  in  divorce  proceeding, 
improper.  Solicitor's  fees  for  past  services  rendered  in  a  divorce 
proceeding  which  has  been  abandoned  cannot  be  allowed. 

Divorce 'proceeding.  Appeal  from  the  Circuit  Court  of  Vermilion 
County;  the  Hon.  Mobton  W.  Thompson,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1906.  Reversed.  Opinion  filed 
March  20,  1906. 

A.  J.  Miller  and  W.  G.  Spubgik,  for  appellant 

No  appearance  for  appellee. 

Mb.  Pbesiding  Justice  Putebjbaugh  delivered  tlie  opin- 
ion of  the  court. 

Thia  is  an  appeal  from  a  decree  of  the  Circuit  Court  di- 
recting appellant  to  pay  to  appellee,  his  wife,  the  sum  of 
$60  for  her  solicitor's  fees.  Appellee  filed  a  bill  for  di- 
vorce against  appellant  returnable  to  the  October  term,  1904. 
On  October  5th  appellant  filed  an  answer  to  the  same,  to- 
gether with  a  cross-bill  for  divorce.  On  November  12th 
appellee  answered  the  cross-bilL  At  the  same  time  she  filed 
a  petition  for  temporary  alimony  and  solicitor's  fees,  accom- 
panied by  an  affidavit  to  the  effect  that  appellant  was  worth 
the  sum  ^of  $40,000.  The  cause  was  tried  by  a  jury,  which, 
on  December  10th,  returned  a  verdict  finding  both  defend- 
ants not  guilty.  Motions  for  a  new  trial  were  filed  by 
both  parties.  At  the  May  term,  1905,  said  motions  were 
withdrawn  and  the  original  and  cross-bills  dismissed  by  the 
court  for  want  of  equity.  The  petition  for  alimony  and 
solicitor's  fees  was  then  presented  to  the  court  for  the  first 
time  and  a  hearing  had  thereupon.  Appellee's  solicitors  in- 
troduced the  accompanying  affidavit  in  evidence  over  the  ob- 
jection of  appellant,  whereupon  the  court  entered  the  decree 
here  in  question. 

The  decree  must  be  reversed  for  the  following  reason: 
Although  appellee's  solicitor  might  have  obtained  an  order 


442  Appellate  Courts  of  Illinois. 

Vol.  125.]  Christy  v.  Christy. 

for  the  payment  of  fees  pendente  lite  on  making  a  proper 
case,  yet  both  bills  having  been  abandoned  before  such  order 
was  obtained,  the  right  to  the  same  was  lost.  Appellee 
should  have  procured  an  order  while  the  suits  were  being 
prosecuted,  and  having  failed  to  do  so  her  application  was 
too  late.  McCulloch  v.  Murphy,  45  111.,  256.  Had  she 
been  successful  in  her  suit,  the  services  of  her  solicitor,  al- 
though rendered  in  the  past,  could  properly  have  been  taken 
into  account  in  the  final  decree,  but  she  having  abandoned 
her  suit,  no  power  remained  in  the  court  to  order  the  pay- 
ment of  fees  to  her  solicitor  for  past  services.  Anderson  v. 
Steger,  173  111.,  112. 

The  decree  will  be  reversed  without  remanding. 

Reversed. 


James  A.  Christy^  et  al.,  t.  A.  W.  Christy^  Admlnistra- 

tor. 

1.  Pbopositions  of  law — when  need  not  he  presented.  Propo- 
sitions of  law  need  only  be  presented  where  a  right  of  trial  by  Jury 
exists  and  the  same,  in  the  particular  case,  has  been  waived. 

2.  Administrator — may  pctss  title  to  personal  property.  An  ad- 
ministrator may  pass  title  to  personal  property  notwithstanding  the 
sale  thereof  is  made  without  authorization  of  an  order  of  court, 
providing  he  acts  in  good  faith. 

3.  Administrator — when  not  liable  for  selling  personal  property 
without  order  of  court.  Where  an  administrator  has  used  such  a 
degree  of  intelligence  as  a  man  of  ordinary  prudence  would  have 
exercised,  he  is  not  personally  liable  for  selling  personal  property 
without  the  authorization  of  an  order  of  court. 

Contest  in  court  of  probate.  Appeal  from  the  Circuit  Court  of 
Greene  County;  the  Hon.  Robert  B.  Shirley,  Judge,  presiding. 
Heard  In  this  court  at  the  November  term,  1905.  Affirmed.  Opin- 
ion filed  March  20,  1906. 

Wii-LiAM  G.  Busby,  Russell  Kneislby  and  Henry  T. 
Eainby,  for  appellants. 

F.  W.  Lehmann,  D.  M.  Kirby  and  H.  P.  I^oble^  for  ap- 
pellee. 


Thibd  Distbict— a.  D.  1906.  443 

Christy  v.  Christy. 

Mr.  Presiding  Justice  Puterbauoh  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  by  several  of  the  heirs  at  law  of  Julia 
A.  Christy,  deceased,  of  whose  estate  A.  W.  Christy,  also 
an  heir  at  law,  is  administrator,  from  an  order  of  the  Cir- 
cuit Court  overruling  their  exceptions  to  a  report  of  said 
administrator  of  the  sale  of  71  shares  of  the  capital  stock  of 
the  Wiggins  Ferry  Company,  a  corporation.  The  shares 
in  question  were  sold  by  the  administrator  without  an  order 
of  the  County  Court,  for  the  sum  of  $600  per  share.  It 
is  contended  by  appellants  that  the  administrator  should  be 
required  to  account  for  a  larger  sum  than  that  realized. 
The  trial  judge  by  his  rulings  upon  the  propositions  of  law 
presented  in  behalf  of  the  respective  parties,  held  that  the 
administrator  should  be  charged  with  such  a  sum,  on  ac- 
count of  the  sale  of  the  stock  in  question,  as  he  might  have 
received  had  he  exercised  due  and  proper  diligence;  that  he 
was  bound  in  the  management  and  sale  of  the  stock  to  use 
that  judgment,  care  and  diligence  which  a  reasonably  pru- 
dent man  would  have  exercised  under  like  circumstances; 
that  although  he  may  have  acted  in  the  utmost  good  faith, 
he  was  nevertheless  liable  for  any  loss  the  estate  may  have 
sustained  through  a  failure  to  exercise  such  degree  of  care; 
that  the  statute  requiring  an  administrator  to  obtain  an 
order  of  court  before  selling  personalty  at  private  sale  is  not 
mandatory ;  that  if  the  present  administrator  proceeded  with- 
out such  authority  and  sold  the  stock  at  private  sale  upon 
his  own  judgment  alone,  he  was  not  held  to  a  greater  degree  of 
diligence  than  if  he  had  proceeded  under  an  order  of  court 
under  the  statute;  and  that  although  he  may  have  failed 
to  sell  the  stock  for  the  best  price  obtainable  he  was  not 
liable  to  account  for  the  same  at  that  price,  provided  he  had 
exercised  due  diligence.  It  is  contende'd  that  in  this  re- 
spect the  court  erred.  In  proceedings  of  this  character  it 
is  unnecessary  to  submit  propositions  of  law  in  order  to 
have  reviewed  the  questions  of  law  presented  by  the  record. 
The  statute  applies  only  to  cases  where  the  parties  are  en- 
titled to  a  trial  by  jury  and  such  right  has  been  waived.     We 
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are  of  opinion,  however,  that  the  law  applicable  to  the  facts 
presented,  is  as  held  by  the  court.  The  legal  title  to  the 
personal  estate  of  his  intestate  was  vested  in  the  adminis- 
trator (Xeiibrecht  v.  Santmeyer,  60  111.,  74),  and  we  see  no 
reason  why  he  had  not  the  power  to  pass  such  title  at  private 
sale,  if  made  in  good  faith,  although  without  an  order  of 
court  (Homer's  Probate  Law,  484;  Bumap  v.  Dennis,  3 
Scam.,  482),  provided  that  in  making  such  sale  he  exercised 
such  degree  of  care  and  diligence  as  a  reasonably  prudent 
person  would  have  exercised  under  like  circumstances.  It 
is  unquestionably  true  that,  except  in  rare  cases,  it  is  proper 
and  advisable  for  an  administrator,  before  selling  the  per- 
sonal property  pf  his  intestate,  to  obtain  authority  from  the 
probate  court  so  to  do,  thus  protecting  himself,  where  he 
has  acted  in  good  faith,  from  the  charge  of  a  lack  of  diligence 
in  obtaining  a  fair  price  therefor,  but  our  attention  has 
been  called  to  no  authorities  holding  that  a  failure  to  do  so 
imposes  upon  him  a  greater  degree  of  diligence  than  he 
would  be  otherwise  bound  to  exercise.  We  therefore  con- 
clude that  the  only  question  for  our  determination  is  whether 
the  trial  court  was  warranted,  under  the  evidence,  in  hold- 
ing that  the  administrator  acted  in  good  faith,  and  that,  in 
making  the  sale,  he  used  the  same  judgment,  care  and  dili- 
gence as  a  reasonably  prudent  person  would  have  exercised 
under  like  circumstances  to  obtain  the  best  price  possible 
for  the  stock.  Unless  the  findings  of  the  trial  judge  upon 
this  question,  which  is  clearly  one  of  fact,  were  manifestly 
contrary  to  the  evidence,  we  are  not  at  liberty  to  disturb  the 
same. 

The  evidence  tends  to  disclose  the  following  facts:  Julia 
A.  Christy  died  intestate  in  Greene  county,  Illinois,  about 
1894,  leaving  a  sister  and  three  brothers  as  her  heirs  at  law. 
A  part  of  the  assets  of  her  estate  consisted  of  71  shares  of 
the  stock  of  the  Wiggins  Ferry  Company,  a  corporation  con- 
ducting a  ferry  business  across  the  Mississippi  Eiver  at  St 
Louis.  Prior  to  that  time  a  dividend  of  8  per  cent,  per 
annum  liad  been  paid  upon  the  stock  and  it  was  worth  not 
to  exceed  $250  per  share.     On  April  29,  1902,  for  some  rea- 
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son  which  does  not  appear  in  evidence,  the  estate  was  still 
unsettled  and  the  assets  unjdistributed.  On  that  day  the  ad- 
ministrator sold  and  delivered  the  stock  in  question  to  the 
Mississippi  Valley  Trust  Company  for  $600  a  share.  At 
that  time  two  competing  railroad  companies  were  endeavor- 
ing to  acquire  control  of  the  corporation  and  were  respec- 
tively represented  by  said  Mississippi  Valley  Trust  Com- 
pany and  the  Mercantile  Trust  Company,  both  of  St.  Louis, 
Missouri.  Strenuous  efforts  were  made  by  each  of  said  trust 
companies  to  acquire  a  sufficient  number  of  shares  of  stock 
to  control  the  corporation  and  with  this  end  in  view  a  num- 
ber of  blocks  of  stock  were  purchased  by  them  at  abnormal 
prices  ranging  from  $655  to  $1,600  per  share.  This  re- 
sulted in  an  excited  condition  of  affairs  for  the  reason  that 
if  either  company  acquired  a  majority  of  the  stock  or  should 
cease  its  efforts  in  that  direction,  it  was  obvious  that  the 
stock  would  resume  its  normal  value.  For  this  reason  the 
prices  paid  for  the  stock  fluctuated  so  quickly  and  so  greatly 
that  its  value  became  almost  altogether  a  matter  of  mere 
speculation.  There  is  evidence  tending  to  show  that  the 
administrator  was  active  in  endeavoring  to  obtain  the  best 
prices  possible  for  the  stock  held  by  him  and  was  fully  alive 
to  the  possibilities  of  the  situation.  While  it  is  possible 
that  one  accustomed  to  handling  stocks  in  like  extraordinary 
situations  might  have  by  unusual  shrewdness,  skill  and  dis- 
.cretion,  obtained  a  better  price  for  the  stock,  we  are  of  opin- 
ion, after  a  careful  perusal  of  the  evidence,  that  the  trial 
judge  was  not  warranted  in  finding  that  the  diligence  and 
judgment  exercised  by  the  administrator  was  such  as  would 
have  been  used  by  a  reasonably  prudent  person,  under  like 
circumstances.  Neither  was  the  court  unwarranted  in  find- 
ing that  the  administrator  acted  in  other  than  good  faith. 
There  is  no  evidence  from  which  bad  faith  can  be  inferred. 
What  has  been  said  disposes  of  the  contention  that  the 
adiriinistrator  was  guilty  of  devastavit. 

The  decree  of  the  Circuit  Court  will  be  affirmed. 

AiJirmed, 
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Illinois  Central  Railroad   Company   y.   St.   Louis  & 
Northeastern  Railway  Company. 

1.  Motion  to  dissolve — when  party  making,  may  appeal  from 
order  granting  injunction.  In  the  absence  of  a  plea  of  release  of 
errors,  the  fact  that  a  motion  to  dissolve  was  made  after  the  appeal 
was  taken  from  an  order  granting  an  injunction,  cannot  be  availed 
of  as  a  ground  for  the  dismissal  of  the  appeal. 

2.  CaossiNG — right  of  traction  company  to  make  at  pqint  «e* 
lected  by  it.  A  traction  company  organized  under  .the  railroad  act, 
where  objection  is  made,  cannot  cross  railroad  tracks  at  any  point 
selected  by  it,  but  such  question  must  be  submitted  for  determina- 
tion to  the  Railroad  and  Warehouse  Commission. 

Appeal  from  interlocutory  order  granting  injunction.  Appeal 
from  the  City  Court  of  Litchfield;  the  Hon.  Paul  Mc Williams, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1905. 
Reversed  and  remanded  with  directions.  Opinion  filed  March  20, 
1906. 

Statement  by  the  Court.  This  is  an  appeal  from  an 
interlocutory  order  granting  an  injunction  against  appellant. 
On  October  16,  1905,  appellee  filed  its  bill  in  chancery 
against  appellant  and  the  City  Court  thereupon  ordered  a 
temporary  writ  of  injunction  to  issue  without  notice,  which 
was  issued  and  served  upon  appellant  on  the  same  day.  On 
October  28,  1905,  the  defendant  filed  with  the  clerk  of  the 
court  an  appeal  bond  which  was  approved  by  the  clerk,  in 
accordance  with  the  statute  providing  "for  appeals  from 
interlocutory  orders  granting  injunctions  or  appointing  re- 
ceivers." 

The  material  averments  of  the  bill  are  as  follows:  That 
complainant  is  a  railroad  corporation  organized  under  the 
laws  of  Illinois,  and  has  located  and  is  constructing  its  line 
of  railway  and  is  grading  and  laying  the  rails  thereof  be- 
tween Staunton  and  Hillsboro,  passing  through  the  city  of 
Litchfield;  that  in  so  constructing  its  railroad,  complainant 
is  compelled  to  cross  divers  steam  railroad  tracks  and  rights 
of  way  already  constructed  or  acquired  by  other  railroad 
corporations  between  Staunton  and  Hillsboro,  and  that  div- 
ers of  said  railroad  corporations,  particularly  the  C,  B.  & 
Q.  Railway  Company  and  the  C,  C,  C.  &  St.  L.  Eailway 
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Company,  and  the  defendants,  are  unfriendly  and  hostile 
to  complainant  and  are  obstmcting  and  endeavoring  to  ob- 
struct complainant  in  the  completion  of  its  railroad  by 
refusing  to  permit  complainant  to  cross  their  tracks  and  by 
inciting  other  property  owners  to  obstruct  it;  that  the  pro- 
posed railroad  of  complainant  will  be  operated  by  electricity 
and  is  what  is  commonly  called  an  "electric  railroad" ;  that 
in  its  operation  within  cities  and  villages  it  performs  the 
service  of  and  is  practically  a  street  railway ;  that  by  reason 
thereof,  property  owners  and  business  men  of  cities  and  vil- 
lages through  which  it  passes  encourage  and  generally  de- 
sire its  construction  through  the  business  portions  thereof, 
and  as  much  in  the  streets  as  possible;  that,  by  reason  of 
its  motive  power  and  method  of  operation,  much  greater  fa- 
cilities will  be  afforded  its  patrons  in  passenger  and  freight 
service  than  is  furnished  by  steam  roads  and  that  steam 
roads  generally  harass  and  incite  opposition  to  complainant 
to  its  inconvenience  and  injury ;  that  in  order  to  meet  with 
the  requirements  of  the  city  of  Litchfield  and  its  citizens 
and  business  men,  complainant  located  its  line  so  as  to  pass 
over  private  property  to  within  a  quarter  of  a  mile  of  the 
intersection  of  Sargent  and  Clinton  streets,  in  the  city  of 
Litchfield,  and  thence  over  certain  streets  and  alleys  to  the 
intersection  of  Sargent  and  Clinton  streets,  and  thence  east- 
wardly  about  three  blocks  to  State  street,  the  latter  being 
the  principal  business  street  of  said  city,  and  thence  north 
on  State  street  to  the  north  end  thereof  and  around  the  city 
park  and  eastwardly  on  Water  street  out  of  said  city;  that 
upon  petition  of  property  owners  owning  a  majority  of  the 
frontage  on  said  streets  and  of  each  mile  thereof,  the  city 
council  of  said  city  passed  an  ordinance  granting  to  the  St, 
Louis  &  Springfield  Railway  Company,  the  assignor  of  com- 
plainant, the  right  to  construct  and  operate  its  railway  on 
Sargent  street  from  an  alley  next  west  of  Clinton  street  east- 
wardly to  State  street  and  north  thereon  for  a  distance  of 
four  blocks  and  requiring  said  railway  to  be  laid  upon  the 
established  grade  of  said  streets ;  that  complainant  made  the 
necessary  surveys,  measures,  and  levels  for  constructing  its 
railroad  in  said  streets  and  acquired  its  right  of  way  over 
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private  property  where  required  to  connect  with  the  points 
covered  bj  said  ordinance  and  has  graded  and  constructed  its 
railroad  thereon  and  in  the  streets  and  alleys  of  said  city 
to  within  about  three  hundred  feet  of  the  intersection  of 
Sargent  and  Clinton  streets  and  has  installed  its  permanent 
crossing  over  the  tracks  of  the  C,  B.  &  Q.  Railway  Com- 
pany and  the  defendant  in  Sargent  street;  that  the  city  of 
Litchfield  is  the  owner  in  fee  of  Sargent  street  and  has  here- 
tofore permitted  to  be  constructed  across  the  same  three  cer- 
tain railroad  tracks  now  operated  as  steam  railroads  and  pos- 
sessed and  controlled  respectively  by  the  Wabash  Railroad 
Company,  the  C,  K  &'Q.  Railway  Company  and  the  de- 
fendant; and  that  said  city  also  permitted  certain  other 
railroad  tracks  to  be  constructed  across  State  street,  which 
last  mentioned  tracks  are  possessed  and  operated  by  the  C, 
C,  C.  &  St.  L.  Railway  Company ;  that  each  of  said  railroad 
tracks  is  constructed  upon  the  grade  of  the  street  and  are  all, 
practically,  on  the  same  grade  or  level ;  that  the  tracks  of  the 
Wabash  Railroad  Company,  the  C,  B.  &  Q.  Railway  Com: 
pany  and  the  defendant  are  at  right  angles  to  and  across  the 
tracks  of  the  C,  C,  C.  &  St.  L.  Railway  Company  about 
three  hundred  and  fifty  feet  north  of  Sargent  street;  and 
that  in  order  to  use  and  occupy  Sargent  street,  under  the 
term  of  said  ordinance,  complainant  will  be  compelled  to 
cross  the  tracks  of  the  Wabash  Railroad  Company,  the  C, 
B.  &  Q.  Railway  Company  and  the  defendant  in  Sargent 
street,  and  of  the  C,  C,  C.  &  St.  L.  Railway  Company  in 
State  street;  that  the  necessity  therefor  has  been  publicly 
known  to  the  authorities  of  said  city,  county  and  State  and 
of  said  four  railroads  for  months;  that  since  the  passage  of 
said  ordinance  complainant  has  been  openly  and  publicly 
securing  its  rights  of  way  and  grading  and  constructing  its 
railroad,  and  complainant  had  well  hoped  that  the  other 
railroad  corporations  would  so  unite  with  complainant  that 
no  objection  would  be  made  to  complainant  crossing  their  re- 
spective tracks  in  such  manner  as  to  enable  complainant  to 
construct  and  operate  its  railroad  and  comply  with  the 
wishes  of  the  city  of  Litchfield  and  of  its  citizens  and  prop- 
erty owners;  that  complainant  has  applied  to  each  of  said 
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-corporations  to  permit  it  to  construct  and  place  at  its  sole 
expense  such  necessary  crossings  and  appliances  as  would  pro- 
vide grade  crossings  over  each  of  said  railroad  tracks  and 
has  offered  to  install  the  same  at  its  own  expense  and  with- 
out any  interference  with  the  operation  of  the  trains  of  said 
corporation;  that  it  is  entirely  practical  and  safe  to  con- 
struct its  railroad  in  Sargent  and  State  streets  across  said 
tracks  and  so  as  not  to  interfere  with  the  operation  of  trains 
on  the  latter  or  to  increase  the  hazard  of  travel  over  the 
same^  and  that  the  railroad  of  complainant  will  be  operated 
by  means  of  single  cars  or,  at  the  most,  by  trains  but  of  a 
small  number  of  cars,  all  capable  of  much  quicker  and  easier 
<K)ntrol  than  steam  cars,  so  that  such  operation  will  scarcely 
add  more  to  the  danger  of  operation  of  the  other  railroad 
tracks  than  the  travel  of  an  equal  number  of  wagons  upon 
said  streets;  that  the  Wabash  Bailroad  Company  has  con- 
sented and  agreed  to  the  construction  by  complainant  of  such 
grade  crossing,  with  a  connection  by  means  of  a  "Y"  track 
between  the  tracks  of  the  Wabash  Bailroad  and  complainant, 
so  as  to  furnish  cars  to  be  transferred  from  one  track  to  an- 
other, and  has  entered  into  a  contract  to  that  effect ;  that  each 
of  the  other  railroad  corporations,  and  particularly  the  de- 
fendant, has  refused  so  to  do  and  threatens  forcibly  to  resist 
the  placing  or  maintenance  and  operation  of  any  crossing  by 
<K)mplainant  over  the  tracks  controlled  by  it,  and  to  remove 
any  and  all  material  now  placed  or  which  may  hereafter  be 
placed  by  complainant  in  any  part  of  Sai^ent  street,  which 
is  occupied  with  the  tracks  of  the  defendant;  that  the  de- 
fendant, the  C,  B.  &  Q.  Eailroad  Company  and  the  C,  C, 
C.  &  St.  L.  Eailway  Company  has  each  applied  to  the  Board 
of  Eailroad  and  Warehouse  Commissioners  of  the  State  of 
Illinois  to  act  under  the  terms  of  the  statute  in  such  case 
made  and  provided  and  to  compel  complainant  to  cross  said 
tracks  at  some  other  points  and  upon  other  grades  than  those 
required  by  said  ordinance  •  and  to  order  that  complainant 
shall  go  over  or  under  said  tracks ;  that  the  Wabash  Eailroad 
tracks  are  between  those  of  the  defendant  and  of  the  C, 
B.  &  Q.  Eailway,  and  about  one  hundred  seventy-five  feet 
29 
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from  the  same  respectively;  that  it  is  physically  impossible 
to  cross  the  tracks  of  the  Wabash  Railroad  in  Sargent  street 
at  grade  and  make  such  "Y"  connection,  as  complainant  has 
contracted  with  the  Wabash  Eailroad  Company  to  do,  and 
to  cross  the  tracks  of  the  defendant  and  the  C,  B.  &  Q.  Rail- 
way Company  in  Sargent  street  other  than  at  grade ;  that  as 
complainant  has  exercised  its  power  to  locate  its  railroad 
under  its  articles  of  incorporation,  it  is  advised  that  its  right 
is  exhausted  and  it  cannot  re-locate  the  same  upon  another 
line  so  as  to  cross  said  tracks  at  other  points  than  those  speci- 
fied in  said  ordinance;  that  the  defendant  is  acting  in  con- 
cert with  such  other  corporations  in  opposing  complainant  in 
the  exercise  of  its  rights  as  a  common  carrier  and  under  the 
terms  of  said  ordinance  and  in  forcibly  resisting  the  em- 
ployes of  complainant  in  the  construction  of  its  railroad  and 
in  threatening  to  remove  the  material,  crossings  and  tracks 
now  placed  by  complainant  in  Sargent  street  or  which  may 
hereafter  be  placed  therein  and  in  applying  to  the  Board  of 
Railroad  and  Warehouse  Commissioners  of  the  State  of  Illi- 
nois to  compel  complainant  to  abandon  its  rights  under  said 
ordinance  and  its  right  of  way  so  acquired  and  to  cross  over 
or  under  the  tracks  of  said  company  outside  the  city  of  Litch- 
field and  at  a  point  where  it  has  no  right  of  way  and  where 
its  right  to  acquire  the  same  is  doubtful  in  law;  that  its 
conduct  is  unreasonable  and  in  fraud  of  the  rights  of  com- 
plainant and  is  pursuant  to  a  conspiracy  between  it  and 
other  corporations  to  prevent  complainant  from  entering  the 
business  portion  of  the  city  of  Litchfield  as  a  competitor  in 
business  and  to  enable  them  to  maintain  their  present  mon- 
opoly of  the  business  of  common  carriers;  that  such  con- 
duct deprives  complainant  of  its  property  without  due  proc- 
ess of  law,  and  will  constitute  a  permanent  and  irreparable 
injury  to  complainant;  that  complainant  expressly  denies 
that  the  Board  of  Railroad  and  Warehouse  Commissioners 
have  any  right  or  authority  to  interfere  with  complainant  in 
the  construction  of  its  road  in  Sargent  street  under  said  or- 
dinance. 

The  prayer  of  the  bill  is  that  a  temporary  injunction  issue 
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against  the  Illinois  Central  Kailroad  Company,  its  agents, 
etc.,  enjoining  them  and  each  of  them  from  forcibly  or  other- 
wise removing  or  from  in  any  manner  obstructing  complain- 
ant or  its  agent  in  completing,  placing  and  using  any  cross- 
ing, or  other  appliances  in  Sargent -street  as  a  part  of  any 
crossing  of  the  railroad  of  complainant  over  any  railroad 
track  of  the  defendant  in  said  street  and  also  from  further 
prosecuting  or  making  before  the  Board  of  Eailroad  and 
Warehouse  Commissioners  of  the  State  of  Illinois  any  objec- 
tions to  the  crossing  by  complainant  of  the  tracks  of  the  de- 
fendant in  Sargent  street  in  the  manner  prescribed  by  said 
ordinance,  and  upon  a  hearing,  that  said  temporary  injunc- 
tion may  be  made  perpetual. 

Attached  to  and  made  a  part  of  said  bill  of  complaint  is* 
a  copy  of  the  ordinance  referred  to  therein,  which  grants  to 
the  St.  Louis  and  Springfield  Kailway  Company,  and  its 
assigns,  the  rights  to  construct,  maintain  and  operate  for 
fifty  years  a  railroad  along  certain  public  streets,  including 
Sargent  street,  from  State  street  to  Clinton  street,  which  is 
to  be  operated  by  electricity  or  any  other  motive  power  per- 
mitted by  the  city,  except  steam,  and  is  to  be  used  for  the 
transportation  of  passengers,  baggage,  U.  S.  Mail,  express 
matter  and  freight.  It  provides  that  the  tracks  shall  be  com- 
posed of  "T" 'rails  and  shall  be  laid  on  the  grade  now  estab- 
lished or  hereafter  established.  It  also  provides  that  "no 
right  or  privilege  hereby  conferred  shall  be  deemed  or  con- 
sidered so  as  to  conflict  or  interfere  with  any  rights  or  priv- 
ileges now  held,  possessed  or  enjoyed  by  any  person,  com- 
pany, or  corporation  under  any  privileges  or  franchises 
heretofore  granted  by  said  city,  to  which  rights  all  the  rights 
hereby  conferred  shall  be  subject."  It  also  provides  that 
"it  is  expressly  stipulated,  however,  that  the  work  of  con- 
structing said  track  and  appliances  therewith  connected  shall 
not  be  commenced  until  the  said  Eailway  Company,  its  suc- 
cessors or  assigns,  shall  have  completed  and  ready  for  opera- 
tion a  continuous  line  of  interurban  railway  from  Hillsboro 
or  Staunton  to  the  limits  of  said  city  of  Litchfield  at  some 
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point  where  same  connects  with  the  right  of  way  as  men- 
tioned in  section  one  of  this  ordinance." 
i  i 

Jett  &  Kinder,  for  appellant;  John  G.  Drennan,  of 

counsel. 

EiNAKER  &  EiNAKEB.  and  J.  H.  Atterburt,  for  appellee ; 
H.  J.  Hamlin,  of  counsel. 

Mr.  Presiding  Justice  Puterbaugh  delivered  the  opin- 
ion of  the  court. 

The  principal  and  controlling  question  presented  by  this 
record  for  determination  is  as  to  the  proper  construction  and 
effect  of  section  209  of  chapter  114  of  the  statute  entitled 
"An  act  in  relation  to  the  crossing  of  one  railroad  by  another 
and  to  prevent  danger  to  life  and  property  from  grade  cross- 
ings," which  reads  as  follows: 

"That  hereafter  any  railroad  company  desiring  to  cross 
with  its  tracks  the  main  line  of  another  railroad  company, 
shall  construct  the  crossing  at  such  place  and  in  such  manner 
as  will  not  necessarily  impede  or  endanger  the  travel  or 
transportation  upon  the  railway  so  crossed.  If  in  any  case 
objection  be  made  to  the  place  or  mode  of  crossing  proposed 
by  the  company  desiring  the  same,  either  party  may  apply 
to  the  Board  of  Kailroad  and  Warehouse  Commissioners 
and  it  shall  be  their  duty  to  view  the  ground  and  give  all 
parties  interested  an  opportunity  to  be  heard.  After  full 
investigation,  and  with  due  regard  to  safety  of  life  and 
property,  said  board  shall  give  a  decision  prescribing  the 
place  where  and  the  manner  in  which  said  crossing  shall  be 
made,  but  in  all  cases  the  compensation  to  be  paid  for  prop- 
erty actually  required  for  the  crossing,  and  all  damages  re- 
sulting therefrom,  shall  be  determined  in  the  manner  pro- 
vided by  law  in  case  the  parties  fail  to  agree."  (Kev.  Stat. 
1903,  Page  14Y9.) 

It  is  insisted  by  appellant  that  under  said  act,  where  ob- 
jection to  such  crossing  is  made,  a  railroad  company  organ- 
ized imder  the  general  railroad  act  of  this  State  has  no  right 
to  cross  with  its  railroad  track  the  main  track  of  another 
railroad  at  a  particular  point  selected  by  the  company  desir- 
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ing  to  cross,  unless  the  Railroad  and  Warehouse  Commission 
approves  the  place  and  manner  of  the  proposed  crossing. 
Appellee,  on  the  contrary,  contends  that  the  jurisdiction  of 
the  Railroad  and  Warehouse  Commission  can  only  be  in- 
voked where  the  proposed  crossing  is  made  in  violation  of 
the  provisions  of  such  act ;  that  inasmuch  as  the  record  shows 
that  the  crossing  in  controversy  is  constructed  "at  such  place 
and  in  such  manner  as  will  not  necessarily  impede  or  en- 
danger the  travel  and  transportation  upon  the  railway  so 
crossed"  the  intervention  of  the  Warehouse  Commission  can- 
not be  invoked.  We  do  not  so  construe  the  act  in  question. 
Appellee  having  been  organized  as  a  railroad  corporation 
under  chapter  114  of  the  statutes,  is  subject  to  all  the  pro- 
visions of  the  same,  and  is  burdened  with  the  same  obliga- 
tions, restrictions  and  limitations  as  other  railroad  corpora- 
tions organized  under  such  act,  without  regard  to  what 
motive  power  is  or  may  be  employed  in  the  operation  of  its 
trains.  Goddard  v.  Ry.  Co.,  104  111.  App.,  626;  Malott  v. 
Ry  Co.,  108  Fed.  Rep.,  313. 

The  clear  purpose  of  the  act,  when  its  title,  language,  the 
existing  circumstances  and  contemporaneous  conditions,  the 
evil  sought  to  be  remedied,  its  necessity  and  the  general  ob- 
jects sought  to  be  attained  are  considered,  is  to  require  that 
crossings  of  this  character  shall  be  made  at  such  places  and 
in  such  manner  as  will  not  unnecessarily  impede  or  endanger 
travel  or  transportation  upon  the  railroad  crossed,  and  that 
when  the  question  whether  or  not  a  crossing  is  made  or  pro- 
posed to  be  made,  complies  with  the  statute  in  this  regard, 
is  raised  by  objection,  such  question  is  relegated  to  the  Rail- 
road and  Warehouse  Commission  for  its  final  decision  and  is 
not  one  of  fact  to  be  determined  by  the  courts. 

We  construe  the  statute  as  meaning  and  intending,  not 
that  the  commission  shall  indicate  a  particular  place  and 
no  other  at  which  the  crossing  shall  be  made,  but  that  they 
shall  have  discretionary  power  only  to  prevent  its  being 
made  at  any  place  or  in  such  manner  as  will  unnecessarily 
impede  or  endanger  travel  on  the  existing  line.  That  while, 
where  objection  is  made,  the  commission  may   determine 
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whether  or  not  a  particular  crossing  desired  will  be  or 
is  dangerous,  in  case  of  an  adverse  decision,  the  company 
seeking  to  cross  still  has  the  right  to  select  another  place  or 
manner  of  crossing  which,  in  case  of  the  consent  of  the 
municipality  and  further  objection,  must  in  turn  be  ap- 
proved by  the  commission.  In  other  words,  the  power  con- 
ferred upon  the  commission  is  in  its  nature  that  of  veto 
merely.  If  this  construction  be  reasonable  and  warranted, 
the  exclusive  power  of  the  municipality  over  the  streets 
within  its  corporate  limits  is  not  interfered  with  by  the  act. 
Its  power  to  control  the  location  of  a  railroad  and  to  ^protect 
property  and  persons  against  injury  still  remains,  no  posi- 
tive power  being  conferred  upon  the  commission  to  permit  a 
crossing  to  be  made  contrary  to  the  will  of  the  municipal 
authorities.  Nor  is  the  constitutional  requirement  that  the 
consent  of  the  local  authorities  of  a  municipality  must  first 
be  obtained  before  the  general  assembly  shall  grant  the  right 
to  construct  a  street  railroad  therein,  to  any  extent  thereby 
impinged  upon.  True  it  is  that  the  commission  may  in  their 
discretion,  prevent  any  crossing  whatever  to  be  made,  within* 
the  limits  of  a  municipality,  and  if  such  interdictive  au- 
thority can  be  said  to  abridge  the  exclusive  jurisdiction  of 
a  city  over  its  streets,  conferred  by  the  Cities,  Villages,  and 
Towns  Act,  section  209  must  be  held,  impliedly  to  repeal 
or  modify  such  part  of  such  former  act  as  is  inconsistent 
therewith  or  repugnant  thereto.  Furthermore,  we  think 
that  such  section  may  be  upheld  as  an  exercise  of  the 
inherent  power  of  the  State  to  enact  all  police  laws  necessary 
and  proper  to  secure  and  protect  the  life  and  property  of  the 
general  public,  including  not  only  those  who  may  be  resident 
of  a  particular  municipality,  but  all  who  travel  upon,  or 
entrust  their  property  to  the.  custody  of  railroads.  To  this 
extent  the  local  police  power  of  municipalities  is  clearly 
subordinate  to  that  of  the  State. 

In  Malott  V.  Ry.  Co.,  108  Fed.  Rep.,  313,  appellee,  an 
electric  railroad  company  organized  under  the  general  rail- 
road act,  sought  to  cross  its  track  with  that  of  a  railroad 
of  which  appellant  was  receiver.     It  is  there  held  that  sec- 
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tion  209,  supra,  must  be  construed  as  in  pari  materia  with 
sections  18  and  20  of  the  act  of  March  1,  1872,  which  pro- 
vided generally  for  the  exercise  of  power  of  eminent  domain 
by  railroads,  and  as  making  a  valid  provision  for  the  modifi- 
cation of  procedure  imder  such  prior  statute,  so  far  as  relates 
to  the  place  and  manner  of  constructing  railroad  crossings, 
in  the  interest  of  greater  safety. 

It  is  insisted  that  if  the  foregoing  construction  be  adopted, 
it  will  hereafter  be  practically  impossible  for  electric  rail- 
ways to  secure  an  entrance  to  any  of  our  cities  and  villages, 
that  such  railway  cannot  acquire  the  right  to  use  any  street 
of  a  city  or  village  for  the  reason  that  interested  steam  rail- 
road companies  can  easily  purchase  the  refusal  of  permits 
from  property  owners  along  a  street  and  thereby  prevent 
the  use  of  the  street  by  an  electric  railway,  and  that,  if  be- 
fore any  street  can  be  used,  the  commissioners  must  locate 
the  point  of  crossing  for  each  railway  to  be  crossed,  and  the 
electric  I'ailway  must  acquire  the  frontage  signatures,  it  will 
mean  that  the  existing  monopolies  will  be  preserved,  and  the 
public  cannot  have  the  transportation  facilities  demanded  by 
it  In  answer  to  such  suggestion,  it  may  be  said  that  if  tho 
hypothesis  suggested  be  reasonable,  and  the  powers  granted 
the  Railroad  and  Warehouse  Commission  are  too  broad  and 
may  be  exercised  in  an  arbitrary  manner,  relief  should  and 
must  be  sought  from  the  General  Assembly,  and  not  in  the 
courts. 

After  the  present  appeal  was  perfected,  appellee  filed  a  mo- 
tion in  this  court  to  dismiss  the  same  for  the  reason  that, 
as  alleged,  appellant,  after  the  entry  of  the  order  appealed 
from,  interposed  and  urged  in  the  Circuit  Court  a  motion  to 
dissolve  the  injunction.  Such  motion  must  be  overruled. 
Facts  tending  to  show  a  release  of  errors  cannot  be  consid- 
ered on  a  motion  to  dismiss  in  the  absence  of  a  plea  of  re- 
lease of  errors.  R.  Co.  v.  Siegel,  161  111.,  638;  Crosby  v. 
Kiest,  135  111.,  468 ;  Trustees  v.  Hihler,  85  111.,  409. 

The  foregoing  views  render  a  determination  of  the  other 
questions  raised  and  argued  by  appellant  unnecessary.  The 
interlocutory  order  granting  the  injunction  will  be  reversed 
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and  the  cause  remanded  to  the  City  Court  with  directions 
to  dismiss  the  present  bill  for  want  of  equity. 

Reversed  and  remanded  with  directions. 


Chicago  &  Alton  Railway  Company  t.  J.  M.  Owln. 

1.  Passengeb — when  expulsion  from  train  unlatofuU  Held,  from 
the  facts  in  this  case,  that  the  expulsion  of  the  passenger  was  un- 
lawful. 

Action  in  case.  Appeal  from  the  Circuit  Court  of  McLean 
County;  the  Hon.  Colostin  D.  Myebs,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1905.  Affirmed.  Opinion  filed 
March  20,  1906. 

Keebick  &  Bbackew,  for  appellant;  F.  S.  Winston,  of 
counsel. 

Livingston  &  Bach,  for  appellee. 

Mr,  Pbesiding  Justice  Putekbaugh  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  in  case  by  appellee  against  appellant  for 
the  recovery  of  damages  resulting  from  the  alleged  unlawful 
ejection  of  appellee  from  one  of  appellant's  trains  and  for 
false  arrest.  A  trial  of  the  cause  by  jury  resulted  in  a 
judgment  in  favor  of  the  plaintiff  for  the  sum  of  $500,  to 
reverse  which  the  defendant  appeals. 

The  declaration  avers  that  on  August  28,  1904,  plaintiff 
purchased  a  first-class  ticket  over  defendant's  railroad  from 
Chicago  to  St.  Louis ;  that  on  said  date  he  boarded  one  of  its 
regular  trains  at  Chicago  and  delivered  his  ticket  to  the 
conductor  of  said  train,  who  when  near  Bloomington,  de- 
manded that  he  pay  fare  from  Bloomington  to  St.  Louis; 
that  upon  plaintiff's  refusal  to  comply  with  such  demand, 
the  conductor  ordered  two  police  oflBcers  at  Bloomington  to 
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eject  plaintiff  from  the  train;  that  by  the  direction  of  the 
conductor,  said  officers  laid  hold  of  plaintiff  and  arrested 
him ;  that  he  was  unlawfully  and  wantonly  ejected  from  the 
train  at  said  point;  that  upon  the  train  with  the  conductor 
was  the  general  passenger  agent  of  defendant,  who  was  pres- 
ent when  plaintiff  was  ejected  and  knew  and  acquiesced  in 
the  unlawful  acts  of  the  conductor ;  that  plaintiff  at  all  times, 
while  on  the  train,  conducted  himself  in  a  well-behaved  and 
proper  manner;  that  said  ejection  was  unlawful,  wilful  and 
wanton  and  done  to  harass  and  injure  plaintiff,  etc.  In 
addition  to  the  general  issue,  two  special  pleas  were  filed,  de- 
ir?urrers  to  which  were  sustained  by  the  court. 

The  evidence  adduced  by  appellee  to  sustain  the  aver- 
ments of  the  declaration,  tended  to  establish  the  following 
facts:  On  August  28,  1904,  appellee,  a  resident  of  Balti- 
more, Maryland,  accompanied  by  his  wife,  child  and  brother, 
boarded  one  of  appellant's  trains  at  Chicago.  Appellee's 
wife  held  a  regular  ticket,  and  appellee  what  is  called  an 
interchangeable  mileage  ticket,  consisting  of  a  regular 
ticket  to  which  was  attached  a  passenger's  credit  check  and 
a  conductor's  check,  upon  both  of  which  appeared  blank 
spaces  for  the  signature  of  appellee,  the  number  of  the  cre- 
dential, the  amount  paid  for  the  ticket,  the  place  of  purchase 
and  of  destination.  When  the  conductor  collected  said 
ticket,  after  leaving  Chicago,  appellee  signed  hi^  name  to 
both  checks.  The  conductor  retained  the  ticket  and  conduc- 
tor's check  and  returned  the  passenger's  credit  check  to  ap- 
pellee, who  replaced  the  same  in  his  mileage  book.  At  the 
same  time  the  conductor  placed  in  the  band  of  appellee's 
hat  A  card-board  check  containing  the  words,  "Passengers  will 
please  keep  this  check  in  sight."  After  the  qonductor  had 
left  the  car,  appellee  took  the  check  from  his  hat  band  and 
threw  the  same  upon  the  floor.  Shortly  before  the  train 
reached  Joliet,  the  conductor  again  demanded  appellee's 
ticket  and  was  informed  by  appellee  that  he  had  given  it  to 
him.  The  conductor  then  inquired  where'  appellee's  hat 
check  was  and  was  told  by  appellee  that  he  had  thrown  it 
away.     The  conductor  then  told  him  that  he  must  pay  his 
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fare  again  or  produce  the  hat  check  or  some  other  evidence 
that  he  was  entitled  to  passage.  Appellee  showed  him  his 
conductor's  receipt  for  his  mileage  ticket  and  the  ticket  held 
by  his  wife.  Whereupon  the  conductor  told  him  that  he 
would  be  compelled  to  show  his  mileage  receipt  and  his 
wife's  ticket  at  every  station,  which  appellee  expressed  his 
willingness  to  do.  A  heated  altercation  then  took  place  be- 
tween the  parties,  after  which  appellee  went  to  the  smoker 
car,  where  his  brother  was  seated.  At  every  stop  of  the 
train  thereafter  he  exhibited  his  wife's  ticket  and  credentials 
to  the  conductor,  as  he  had  been  requested.  After  the  train 
left  Dwight,  when  the  conductor  passed  through  the  smoking 
car,  appellee  complained  to  him  of  the  ill-treatment  he 
claimed  he  had  received  and  stated  that  he  would  report  the 
same  to  the  general  passenger  agent  of  the  road.  The  con- 
ductor then  left  the  car  and  upon  his  return  stated  to  appellee 
that  unless  he  produced  the  hat  check  or  paid  his  fare  he 
would  be  ejected  from  the  train,  to  which  appellee  responded 
that  he  had  thrown  the  hat  check  away  and  was  unable  to  find 
it,  and  again  expressed  his  willingness  to  show  his  creden- 
tials at  every  station.  Shortly  thereafter,  George  J.  Charl- 
ton, the  general  passenger  agent  of  appellant,  who  was  upon 
the  train,  came  into  the  car,  and  inquired  what  the  difficulty 
was,  whereupon  appellee  exhibited  to  him  his  credential  book 
and  stated  substantially  what  had  occurred.  Charlton  re- 
plied that  the  hat  check  must  be  procured  or  the  fare  again 
paid.  When  the  train  arrived  at  Chenoa,  the  conductor,  at 
the  direction  of  Charlton,  telegraphed  to  the  agent  at  Bloom- 
ington  to  have  police  officers  at  the  station  when  the  train 
arrived.  When  the  train  reached  that  city,  two  police  offi- 
cers were  at  the  station,  who  were  taken  into  the  car  where 
appellee  was  sitting,  by  the  conductor,  and  by  him  directed 
to  arrest  appellee.  Appellee  stated  that  he  would  make 
no  resistance,  but  would  leave  the  train  under  protest.  After 
appellee  and  his  wife  and  child  had  left  the  train  they  were 
taken  toward  a  patrol  wagon  which  was  standing  near  the 
platform.  Appellee  protested  against  his  wife  and  child 
being  placed  in  the  patrol  wagon,  whereupon  one  of  the 
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police  officers  telephoned  to  the  police  station  for  instruc- 
tions and  was  told  by  the  chief  of  police  to  do  whatever 
Mr.  Charlton  directed.  The  police  officers  then  inquired 
of  Charlton  what  charge  was  against  appellee  and  his  com- 
panions, to  which  Charlton  replied  that  he  did  not  care  to 
have  them  taken  to  the  police  station,  but  that  he  wanted 
them  held  until  the  train  had  departed.  When  the  train 
had  gone  the  police-officers  informed  appellee  and  his  family 
that  they  were  at  liberty. 

The  evidence  upon  several  material  points  is  close  and 
seriously  in  conflict.  Unless  the  same  can  be  said  to  be 
manifestly  against  the  weight  of  the  evidence,  it  is  well  set- 
tled that  it  is  not  our  duty  to  interfere  with  the  findings  of 
the  jury  upon  questions  of  fact.  We  have  carefully  read  the 
record  and  are  unable  to  say  that  the  jury,  who  saw  and 
heard  the  witnesses  and  are  the  sole  judges  of  their  credibil- 
ity and  the  weight  to  be  given  to  their  testimony,  were  un- 
warranted in  believing  appellee's  version  as  to  what  took 
place  in  preference  to  that  of  the  conductor. 

It  will  be  unnecessary  for  us  to  consider  or  determine 
whether  the  alleged  rule  of  the  company  as  to  hat  checks 
was  reasonable,  whether  appellee  had  notice  of  the  same,  or 
whether  appellee  was  bound  thereby,  and  in  case  he  disre- 
garded the  same,  could  be  legally  expelled  from  the  train; 
for  the  reason  that  if  the  jury  found  that  the  conductor  told 
appellee  that  he  would  have  to  exhibit  his  credentials  at 
each  station,  and  that  appellee  acquiesced  in  and  complied 
with  such  requirement  when  requested,  the  right  to  enforce 
such  rule  was  thereby  waived  by  appellant's  servant,  the  con- 
ductor. It  is  not  controverted  that  appellee  had  a  ticket  or 
that  he  delivered  the  same  to  the  conductor  upon  demand. 
The  only  justification  claimed  for  expelling  him  from  the 
train  was  his  failure  to  retain  the  hat  check,  as  provided  by 
the  rule  of  appellant.  '  If  the  right  to  insist  upon  compliance 
with  such  rule  was  waived,  the  expulsion  of  appellee  was 
clearly  unjustifiable  and  unlawful  and  appellant  must  re- 
spond in  damages.  Whether  appellee  was  lawfully  entitled 
to  remain  upon  the  train  or  not,  the  public  indignity  to  which 
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he  was  subjected  was  likewise  without  justification,  either  in 
law  or  reason.  It  is  not  denied  that  he  was  arrested  without 
a  warrant  by  uniformed  police  oflScers,  and  unlawfully  de- 
tained by  them  at  a  public  railway  station  in  a  populous  city 
in  the  vicinity  of  a  police  patrol  wagon  apparently  there  for 
his  reception.  And  this,  too,  in  the  presence  of  his  wife 
and  child.  The  damages  assessed  seem  to  us  to  be  inade- 
quate, rather  than  excessive,  as  contended. 

Appellant  complains  that  the  court  erred  in  sustaining  the 
demurrer  to  its  special  pleas.  The  court  permitted  appel- 
lant to  introduce  full  evidence  as  to  many  of  the  facts  averred 
therein.  The  evidence  claimed  to  have  been  improj)erly  ex- 
cluded by  the  court  was  in  reference  to  the  necessity  for, 
and  reasonableness  of  the  so-called  hat-band  rule,  which 
questions,  under  the  views  herein  expressed,  were  immaterial 
to  be  considered  by  the  jury.  We  have  examined  the  instruc- 
tions carefully  and  find  no  error  in  the  rulings  of  the  court 
thereon,  which  we  consider  prejudicial  to  appellant 

The  judgment  will  accordingly  be  affirmed. 


Martin  Olson  y.  The  People  of  the  State  of  Illinois. 

1.  Trial — when  errors  in  conduct  of,  iviU  not  reverse.  Tech- 
nical errors  committed  by  the  judge,  which  represent  the  exercise 
of  a  judicial  discrejtion,  do  not  afford  ground  for  reversal  unless 
an  abuse  of  discretion  is  shown  and  a  resulting  prejudice. 

2.  Reasonable  doubt — when  instruction  <is  to,  does  not  properljf 
define.  An  instruction  in  a  criminal  prosecution  is  improper  which 
requires  proof  beyond  a  reasonable  doubt  of  every  fact  essential  to 
establish  guilt 

3.  Judgment — approved  form  of,  in  conviction  for  unlawful  sale 
of  liquor  and  maintaining  a  nuisance.  In  this  case  a  proper  form 
of  judgment,  where  conviction  is  had  upon  both  branches  of  such 
a  prosecution,  is  indicated. 

Criminal  prosecution  for  unlawful  sale  of  intoxicants,  etc  Error 
to  the  Circuit  Court  of  Ford  County;  the  Hon.  Thom:as  M.  Hajous, 
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Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1905. 
Reversed  and  remanded  with  directions.  Opinion  filed  March  20, 
1906. 

C.  E.  Beach,  for  plaintiflF  in  error. 

W.  H.  Stead,  Attorney-General,  and  L.  A.  Cranston, 
State's  Attorney,  for  appellee;  C.  S.  Schneider,  of  counsel. 

Mr.  Justice  Ramsay  delivered  the  opinion  of  the  court. 

Martin  Olson,  who  was  indicted  and  convicted  in  the  Cir- 
cuit Court  of  Ford  county,  brings  this  case  here  upon  a  writ 
of  error.  The  indictment  contained  twenty  counts.  The 
jury  found  him  guilty  upon  five  counts  only;  four  of  them 
(11,  12,  13  and  14)  charged  him  with  the  unlawful  sale  of 
intoxicating  liquors  to  be  drank  upon  premises  adjacent  to 
the  premises  where  sold;  and  one  (the  20th)  charged  him 
with  maintaining  a  nuisance. 

Motion  for  a  new  trial  was  overruled  and  exceptions 
saved,  whereupon  the  court  imposed  a  fine  of  $100  upon 
plaintiff  in  error  and  sentenced  him  to  jail  for  twenty  days 
upon  said  20th  count ;  and  imposed  a  fine  of  $20  upon  each 
of  the  said  counts  11,  12,  13  and  14,  and  also  sentenced 
plaintiff  in  error  to  jail  until  the  fines  and  costs  assessed 
upon  each  of  said  four  counts  were  paid;  and  furthermore, 
directed  that  the  period  of  confinement  under  the  eleventh 
count  should  begin  at  the  expiration  of  the  imprisonment  un- 
der the  twentieth  count,  and  that  the  period  of  confinement 
imder  the  twelfth  count  should  begin  when  the  imprisonment 
under  the  eleventh  count  should  end,  and  so  on,  fixing  con- 
finement upon  each  count  in  like  manner.  Defendant  duly 
excepted  to  the  judgment. 

While  plaintiff  in  error  says  in  his  motion  for  new  trial 
that  the  verdict  is  contrary  to  the  evidence  and  argues  that 
matter  in  this  court,  it  seems  to  us  that  the  evidence  is  amply 
sufficient  to  warrant  the  verdict. 

Six  witnesses  testified  to  sales  of  intoxicating  liquor  by 
plaintiff  in  error,  and  those  in  charge  of  his  business.  He 
was  conducting  what  is  called  a  cold-storage,  where  he  sold 
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lager  beer.  About  twenty  feet  from  the  cold-storage  was  a 
bam  to  which  purchasers  would  carry  their  beer  and  there 
drink  it  and  near  by  was  a  pasture  controlled  by  him,  in 
which,  also,  purchasers  after  buying  from  him,  would  open 
their  beer  bottles  and  drink.  Purchasers  would  leave  their 
empty  bottles  either  in  the  bam  or  pasture,  where  plain- 
tiff in  error  could  gather  them  up  from  time  to  time.  In 
making  sale  plaintiff  in  error  said,  that  he  did  not  care 
where  purchasers  drank  their  beer  so  they  got  off  the  place 
where  the  sale  was  made.  There  was  not  only  sufficient  evi- 
dence to  warrant  the  jury  in  returning  the  verdict  they  did, 
but  in  fact  we  do  not  regard  the  case  as  close  at  all  upon  the 
evidence. 

The  contentions  made  here  by  plaintiff  in  error  that  the 
court  erred  in  allowing  bystanders  inside  the  bar  during 
the  trial,  that  the  remarks  of  the  court  were  prejudicial,  that 
one  Mr.  Schneider  was  vn-ongfully  permitted  to  make  an 
argument  in  the  case,  and  that  the'  State's  attorney  was  per- 
mitted to  cross-examine  witnesses  and  read  from  the  notes  of 
the  case  taken  before  the  grand  jury,  are  all,  in  our  judg- 
ment, inconsequential  in  view  of  the  fact  that  the  guilt  of 
plaintiff  in  error  was  so  fully  shown  by  the  evidence.  We 
do  not  wish  to  be  understood  to  say  that  such  matters  might 
not  be  prejudicial  in  a  case  which  was  close  upon  the  evi- 
dence. The  control  of  such  matters  rests  largely  in  the 
sound  discretion  of  the  court  and  it  is  the  duty  of  the  trial 
court  to  see  to  it  that  one  charged  with  an  offense  should 
have  a  fair  and  impartial  trial  ^nd  that  the  case  should  pro- 
ceed in  an  orderly  and  becoming  manner  and  without  undue 
advantage  to  either  side,  yet  a  court  of  review  will  not  re- 
verse alone  upon  matters  that  rest  solely  in  the  discretion  of 
the  trial  court  unless  that  discretion  has  been  abused  and 
the  party  prejudiced  thereby.     Such  is  not  the  case  here. 

Plaintiff  in  error  alleges  that  it  was  error  for  the  court  to 
refuse  his  third,  fourth  and  fifth  instructions  as  offered. 
Such  third  refused  instruction  was  to  the  effect  that  in  order 
to  convict,  the  evidence  must  show  that  the  sale  of  liquor  was 
made  with  the  knowledge  upon  the  part  of  the  defendant  that 
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it  was  to  be  drank  upon  the  adjacent  premises,  or^  that  he 
consented  to  the  purchaser  so  drinking.  The  fifth  instruc- 
tion of  plaintiff  in  error  as  given  by  the  court  states  the  same 
proposition  in  substance  and  we  have  no  doubt  the  court 
refused  the  one  so  marked  because  it  was  a  repetition  of  the 
one  given. 

The  fourth  instruction  of  plaintiff  in  error  refused  does 
not  state  a  correct  rule  of  law,  as  it  is  not  necessary  to  war- 
rant a  conviction  to  establish  each  fact  necessary  to  show 
guilt,  beyond  a  reasonable  doubt.  The  reasonable  doubt 
must  relate  to  the  guilt  of  accused. 

The  fifth  instruction  of  plaintiff  in  error  was  properly  re- 
fused as  argumentative. 

There  was  np  error  in  the  giving  or  refusing  of  instruc- 
tions prejudicial  to  the  case  of  plaintiff  in  error. 

The  judgment,  however,  was  incorrect  in  form  and  this 
cause  must  be  reversed  for  the  sole  purpose  of  allowing  the 
Staters  attorney  to  move  the  court  to  enter  judgment  in 
proper  form.  There  should  be  a  fine  imposed  upon  each  of 
the  counts  numbered  11,  12,  13  and  14,  and  plaintiff  in 
error  ordered  to  stand  committed  till  such  fine  and  costs  are 
paid;  and  also  a  fine  upon  count  numbered  20,  with  a  jail 
sentence.  That  inuch  of  the  judgment  as  was  in  excess  of 
the  above  was  error,  and  for  that  error  alone,  the  judgment 
is  reversed  and  the  cause  remanded  with  leave  to  the  State's 
attorney  to  move  for  proper  judgment. 

Judgment  reversed  and  cause  remanded  with  direction  to 
enter  proper  judgment,  in  accordance  with  the  views  herein 

Reversed  and  remanded  with  directions. 
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Kellyyille  Coal  Company  t.  Jennie  Bruzas. 

1.  Miner's  Act — section  18  construed.  The  language  of  this  sec- 
tion as  follows:  "No  one  shall  be  allowed  to  enter  the  mine,  -to 
work  therein,  except  under  the  direction  of  the  mine  manager  until 
all  conditions  shall  have  been  made  safe/'  may  not  mean  that  the 
manager  shall  stand  over  the  laborer  and  direct  every  act  he  may 
have  to  perform,  but  it  does  mean  that  he  shall,  by  reason  of  his 
special  qualifications  required  by  law,  direct  and  tell  a  man  who 
is  without  such  qualifications  how  to  do  his  work. 

2.  Loss  OF  SUPPORT — what  evidence  competent  in  action  for.  In 
a  suit  by  a  widow  to  recover  under  the  Miner's  Act  for  loss  of  sup- 
port arising  from  the  death  of  her  husband,  it  is  competent  to  show 
that  she  had  two  minor  children. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act. 
Appeal  from  the  Circuit  Court  of  Vermilion  County;  the  Hon. 
James  W.  Craig,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1905.    Affirmed.    Opinion  filed  March  20,  1906. 

H.  M.  Steely,  for  appellant 

Daniel  Belasco  and  Penwell  &  Lindley,  for  appellee ; 
Walter  C.  Lindley,  of  counsel. 

Mb.  Justice  Ramsay  delivered  the  opinion  of  the  court. 

Joseph  Bruzas,  husband  of  appellee,  was  killed  while  work- 
ing in  a  coal  mine  of  appellant.  Appellee  brought  suit 
under  the  act  entitled  ^'Mines  and  Miners,"  alleging  that  ap- 
I^ellant  was  negligent  in  the  management  of  its  mine,  by 
means  whereof  deceased  was  killed  and  plaintiff  damaged. 
A  jury  returned  a  verdict  in  appellee's  favor  for  the  sum 
of  $1,700,  upon  which  the  court  rendered  judgment.  The 
coal  company  appeals. 

The  law  upon  which  appellant's  liability  depends  is  part 
of  section  18  of  chapter  93  of  the  Revised  Statutes  and  reads 
as  follows :  "No  one  shall  be  allowed  to  remain  in  any  part 
of  the  mine  through  which  gas  is  being  carried  into  the  venti- 
lating current,  nor  to  enter  the  mine  to  work  therein,  except 
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under  the  direction  of  the  mine  manager,  until  all  conditions 
shall  have  been  made  safe." 

The  evidence  shows  that  the  accident  occurred  early  in  the 
morning  of  May  11,  1904,  and  that  on  the  night  of  the  8th 
of  May,  the  mine  examiner  of  appellant  made  an  examina- 
tion of  the  place  where  deceased  was  killed  and  found  it  was 
in  a  dangerous  condition,  and  so  marked  it;  that  there  was 
an  uneven  roof  there  and  it  looked  as  though  it  might  come 
loose ;  that  this  particular  entry  was  in  bad  shape  and  was  so 
reported  to  the  pit-boss. 

The  assistant  mine  manager  was  notified  of  the  dangerous 
condition  of  the  entry  before  Bruzas  was  killed,  but  he  did 
not  visit  this  particular  place  before  the  accident.  Bruzas 
in  his  line  of  duty,  as  he  understood,  and  in  obedience  to  the 
order  of  the  pit-boss  or  tlie  mine  manager  to  "go  ahead  and 
clean  the  place,"  went  to  the  dangerous  entry  in  company 
with  others,  and  while  there  at  work  a  large  rock,  described 
by  one  witness  as  "two  carloads,"  fell  from  the  roof  of  the 
entry  upon  Bruzas  and  killed  him. 

Appellant  contends  that  the  language  quoted:  "No  one 
shall  be  allowed  to  enter  the  mine  to  work  therein,  except 
under  the  direction  of  the  mine  manager  until  all  conditions 
shall  have  been  made  safe,"  does  not  mean  that  the  work 
done,  must  be  done  under  the  personal  supervision  of  the 
mine  manager;  that  the  legislature  did  not  intend  that  the 
manager  should  himself,  necessarily,  go  into  the  mine;  nor 
that  where  danger  is  discovered  in  the  roof  of  an  entry  that 
he  should  go  along  and  stand  by  the  men  who  were  sent  to 
remedy  the  defect ;  and  reviews  at  great  length  the  meaning 
of  the  word  "direction." 

We  do  not  think  it  difficult  to  find  the  true  meaning  of 
the  words  employed  in  the  act,  when  read  in  the  light  of  all 
the  surroundings.  The  act  itself  in  which  the  quoted  words 
are  found,  is  entitled  "An  act  to  revise  the  laws  in  rela- 
tion to  coal  mines  and  to  provide  for  the  health  and  safety 
of  persons  employed  therein."  So  that  every  section  in  the 
act  can  and  must  be  read  in  the  light  of  the  expression  that 
the  lives  of  persons  employed  in  mines  should  be  protected. 
30 
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Furthermore,  the  statute  upon  this  subject  contemplates  that 
the  mine  manager  shall  have  special  qualifications,  which 
should  give  him  knowledge  of  the  work  and  its  attendant 
dangers,  superior  to  those  which  the  common  laborer  may 
possess.  He  must  pass  an  examination  and  possess  a  license 
from  the  State  Board,  after  having  furnished  satisfactory 
evidence  of  his  experience  and  competency  in  coal  mining 
lua-tters.  •  These  requirements,  which  are  all  enacted  in  the 
interest  of  the  safety  of  persons  in  coal  mines,  suggest  that 
the  mine  manager  under  whom  men  are  to  work  when  con- 
ditions are  not  safe,  should  discharge  a  peculiar  and  an  ex- 
acting duty. 

On  the  night  in  question  and  at  about  one  o'clock  a.  m. 
the  boss  or  manager,  who  knew  of  the  dangerous  condition 
of  the  entry,  said  to  Bruzas  and  others  of  his  gang:  "Go 
ahead  and  clean  the  rock,  clean  the  place,"  without  going 
with  the  men  or  directing  them  how  or  in  what  manner  they 
should  proceed  to  make  the  dangerous  spot  safe ;  pursuant  to 
which  order  deceased  entered  upon  the  work  and  was  killed. 

We  do  not  believe  that  such  a  command  was  the  direction 
Avhich  the  statute  contemplated.  In  what  way  did  such  ail 
order  give  Bruzas  the  benefit  of  the  mine  manager's  su- 
perior knowledge  and  more  extended  experience?  What 
benefit  did  the  laborer  derive  from  the  capabilities  which  the 
manager  gave  evidence  of  when  he  was  licensed  by  the  State 
to  manage  a  mine  ?  None  at  all.  Such  an  order  could  have 
been  given  by  a  man  who  had  never  been  in,  or  seen,  a  mine. 
It  was  an  order  to  accomplish  a  work,  not  directing  how  or  in 
what  manner  to  do  it.  It  may  be  that  the  law  involved 
does  not  mean  that  the  manager  shall  stand  over  the  laborer 
and  direct  each  act  he  may  have  to  perform,  but  certainly 
it  does  mean  that  he  shall,  by  reason  of  his  special  qualifica- 
tions, direct  and  tell  the  man  who  is  without  those  qualifica- 
tions, how  to  do  the  work.  'If  the  manager  is  so  familiar 
with  the  danger  that  he  can  give  direction,  such  as  the  ex- 
igencies of  the  case  may  require,  without  going  in  person  to 
the  point  of  the  danger,  we  see  no  good  reason  why  he  can- 
not do  so,  but  if,  upon  the  other  hand,  he  must  go  to  the  spot 
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in  order  to  give  such  directions  as  will  protect  the  lives  of 
men  who  obey  his  order,  then  he  must  do  that.  The  man 
who  goes  to  a  place  of  danger  to  do  work  under  the  order  of 
the  manager  is  entitled  to  the  benefit  of  the  manager's  su- 
perior qualifications  as  to  the  "manner  of  doing  the  work  and 
the  means  to  be  employed. 

Appellant  contends  that  the  particular  section  involved 
has  no  application  to  the  case  of  deceased,  because  he  be- 
longed to  what  is  called  the  rock  gang,  i.  e.,  a  gang  of  men 
who  are  employed  in  making  the  mine  and  entries  safe ;  that 
the  law  has  application  only  to  miners,  diggers  and  drivers, 
i.  e.j  the  producers  of  coal.  This  seems  to  us  to  be  a  very 
narrow  and  strained  construction  of  the  statute.  Deceased 
was  a  common  laborer  working  under  express  orders,  not  hav- 
ing any  special  qualifications  beyond  those  who  dug  coal 
or  drove  a  mule,  and  it  cannot  be  seriously  argued  that  ono 
common  laborer  in  a  mine  shall  have  the  benefit  or  pro- 
tection of  this  law,  while  it  shall  be  denied  to  another. 
The  title  of  the  act  declares  it  to  have  been  enacted  in  the 
interest  of  persons  employed  in  coal  mines,  and  not  in 
the  interest  of  any  particular  class  of  such  laborers.  As 
shown  by  the  evidence  deceased  had  worked  in  the  mine 
only  a  short  time  before  he  was  killed,  and  had  not  recently 
before  his  death  been  in  that  part  of  the  mine  where 
the  dangerous  condition  existed;  nor  was  any  instruction 
given  to  him  on  the  night  in  question  concerning  the  danger- 
ous condition  of  the  roof  of  the  entry  where  he  was  killed. 
Although  the  assistant  mine  manager  knew  of  that  condi- 
tion, he,  without  visiting  the  reported  dangerous  spot  to  de- 
termine just  what  its  needs  might  be,  sent  Bruzas  and  his 
gang  there  to  work,  without  the  benefit  of  that  superior  skill 
and  experience  which,  under  the  statute,  the  manager  was 
required  to  possess  and  employ  in  the  protection  of  life. 

There  is  some  conflict  in  the  evidence  as  to  what  deceased 
was  doing  at  the  time  he  was  killed,  but  there  can  be  no 
doubt  that  he  was  trying  to  do,  without  direction,  what,  per- 
haps, he  would  never  have  attempted  if  his  labors  had  been 
guided  by  that  superior  knowledge  and  experience  w^hich 
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the  mine  manager  possessed,  and  to  which  the  law  clearly 
contemplates  deceased  was  entitled.  We  think  the  evidence 
clearly  warrants  the  verdict  against  the  appellant  for  the 
negligence  charged  against  it  in  the  fourth  and  also  in  the 
additional  counts  of  the  declaration,  where  the  charge  is  ex- 
pressly made  that  Bruzas  was  ordered  and  permitted  to 
work  without  being  under  the  direction  of  the  mine  manager. 

Appellant  contends  that  the  court  was  in  error  in  allowing 
appellee  to  testify  that  she  had  two  children,  but  we  do  not 
think  there  is  any  merit  in  the  claim.  In  the  case  of  Beard 
V.  Skeldon,  113  111.,  684,  which  was  a  suit  by  a  widow  under 
this  same  statute  to  recover  for  the  death  of  her  husband, 
the  trial  court  instructed  the  jury  that  in  making  their  esti- 
mate of  damages  they  could  take  into  consideration  whether 
or  not  deceased  left  any  children  surviving  him  and  the 
court  then  said :  "The  statute,  in  our  opinion,  authorizes  but 
one  action ;  but  one  recovery  for  the  entire  loss.  If  the  de- 
ceased leaves  a  widow  she  is  entitled  to  sue  and  recover  for 
the  loss,  whatever  it  may  be."  That  to  require  three  actions 
to  be  brought  by  three  different  parties  for  one  and  the  same 
cause  of  action  would  be  productive  of  useless  expense  and 
it  was  therefore  not  error  to  give  the  instruction.  This  de- 
cision was  referred  to  with  approval  in  the  case  of  Con- 
solidated Coal  Co.  V.  Maehl,  130  111.,  551-656,  and  in  Willis 
Coal  and  Mining  Co.  v.  Grizzell,  198  111.,  313. 

Appellant  criticises  the  action  of  the  court  in  giving  ap- 
pellee's second  instruction,  which  told  the  jury  that  "If  un- 
der the  evidence  and  instruction  of  the  court  they  found 
defendant  guilty,  then  in  assessing  damages  they  should  as- 
sess same  with  reference  to  the  pecuniary  loss  sustained  by 
the  wife,''  etc.  We  do  not  see  how  this  instruction  could 
have  misled  the  jury.  It  did  not  direct  a  verdict;  but,  in 
substance,  told  the  jurors,  that  if  upon  the  evidence  and 
under  the  instructions  they  found  the  issues  for  the  plain- 
tiff, what  matters  they  could  take  into  account  in  fixing  her 
damages.  In  this  respect  the  instruction  in  question  differs 
materially  from  the  one  in  Kranz  v.  Thieben,  15  111.  App., 
482,  referred  to  by  appellant.  "^ 
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Appellant^s  tenth,  eleventh,  twelfth,  thirteenth  and  four- 
teenth instructions  as  offered  were  properly  refused  by  the 
court,  as  they  stated  propositions  of  law  not  consistent  with 
the  interpretation  of  the  statute  involved,  as  herein  ex- 
pressed. 

The  instructions  as  given  were  not  misleading,  but  fairly 
stated  the  law  applicable  to  the  case.  The  other  assign- 
ments of  error  are  not  of  enough  importance  and  merit  to 
warrant  further  discussion  of  the  case. 

There  is  no  reversible  error  in  the  record  and  the  judg- 
ment of  the  Circuit  Court  is  affirmed. 

Affirmed, 


Drake  &  Hostetler  v.  A.  W.  Lux,  Administrator. 
A.  W.  Lux,  Administrator,  v.  Drake  &  Hostetler. 

1.  Appeal — when  should  he  taken  from  the  county  to  the  cir- 
cuit court.  An  appeal  from  a  judgment  of  the  county  court  allow- 
ing or  disallowing  a  claim  against  an  estate,  is  required  to  be 
taken  to  the  circuit  and  not  to  the  appellate  court. 

Proceeding  in  court  of  probate.  Appeals  from  the  Circuit  Court 
of  Moultrie  County;  the  Hon.  William  C.  Johns,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1905.  Reversed  and  re- 
manded.   Opinion  filed  March  20,  1906. 

Eden  &  Martin,  for  Drake  &  Hostetler. 

E.  J.  Miller,  for  A.  W.  Lux,  Administrator. 

Mr.  Justice  Eamsay  delivered  the  opinion  of  the  court. 

Drake  &  Hostetler  presented  two  claims  in  the  County 
Court  of  Moultrie  county  against  the  estate  of  Minerva 
Brown,  deceased ;  one  was  upon  a  note  for  $800  dated  April 
29,  1895,  due  in  three  years,  with  interest  at  seven  per  cent, 
which  note  was  signed  by  said  Minerva  Brown  and  C.  W. 
Brown,  her  husband  •,,  the  other  of  said  claims  was  upon  two 
notes,  each  dated  April  30,  1896,  one  for  the  sum  of  $986.62 
due  in  one  day  from  its  date,  signed  by  C.  W.  Brown  and  by 
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Brown  and  Company  (which  said  firm  was  alleged  to  be 
composed  of  deceased  and  C.  W.  Brown),  and  the  other  for 
the  sum  of  $4,035  due  in  one  year  from  its  date,  signed  by 
the  same  4)arties,  each  drawing  interest  at  seven  per  cent, 
per  annum.  The  claims  were  heard  in  the  County  Court 
and  such  proceedings  had  that  an  appeal  was  taken  to  the 
Circuit  Court  of  that  county,  where  the  two  claims  were 
heard  together  by  the  court,  without  a  jury,  the  first  claim 
being  known  as  Xo.  5868  and  the  second  as  No.  5869. 

Upon  the  trial  of  the  causes,  so  heard  together,  the  Cir- 
cuit Court  found  the  issues  in  said  No.  5868  in  favor  of  the 
estate  and  entered  judgment  against  the  claimants  for  costs, 
from  which  judgment  the  claimants  have  appealed;  and  in 
Xo.  5869  the  Circuit  Court  found  the  issues  in  favor  of 
the  claimants  and  against  the  estate  in  the  sum  of  $586.23, 
from  which  judgment  the  estate  has  appealed.  The  two 
cases  are  here  heard  together  upon  appeal  upon  one  bill  of 
exceptions. 

It  appears  from  the  evidence  that  C.  W.  Brown,  husband 
of  deceased,  who  was  engaged  in  the  grain  business,  began 
doing  business  about  the  year  1886  with  the  banking  firm 
of  Drake  &  Smith.  During  a  part  of  the  time,  at  least,  he 
used  the  name  of  Brown  and  Company,  of  which  firm  de- 
ceased was,  it  is  claimed,  a  member.  Brown  began  borrow- 
ing money  at  the  bank  of  Drake  &  Smith  to  use  in  his  busi- 
ness and  claims  that  the  contract  to  loan  then  made,  and 
which  has  been  carried  along  through  the  business  of  many 
years  following,  was  an  agreement  to  pay  one  per  cent  a 
month  to  the  bank  for  the  use  of  the  money  and  was  there- 
fore usurious. 

The  claimants  deny  the  charge  of  usury  and  attempt  to 
explain,  by  a  system  of  averages,  that  the  rate  of  interest 
upon  overdrafts  would  have  been  only  seven  per  cent,  or  a 
fraction  less.  We  feel  constrained  to  hold,  however,  that 
the  trial  court  committed  no  error  in  finding  that  usury  was 
contracted  for  and  paid  upon  the  loan. 

Mr.  Brown  testified  that  when  he  first  opened  the  accoimt 
-with  Drake  &  Smith  that  he  agreed  to  pay  one  per  cent,  a 
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month  for  the  use  of  the  money  and  the  written  statements 
made  by  the  bank  and  introduced  in  evidence  tend  to  cor- 
roborate Mr.  Brown  in  his  contention,  for  they  show  clearly 
that  at  the  end  of  each  month  in  many  instances  the  monthly 
balance  was  taken  as  the  basis  of  an  interest  charge  and  the 
interest  extended  for  the  month,  at  one  per  cent.  Further- 
more Drake  himself  testified  that  "I  did  make  that  charge 
of  one  per  cent,  of  what  his  (Brown's)  balance  would  be  on 
the  last  day  of  the  month  as  an  inducement  to  keep  his  bal- 
ances down." 

We  fail  to  see  in  what  way  an  effort  on  the  part  of  the 
bank  to  induce  BrowTi  to  keep  his  balance  down  tends  to 
disprove  the  charge  of  usury,  and  hold  that  there  was  suffi- 
cient evidence  to  fully  warrant  the  finding  that  the  contract 
as  first  entered  into  was  an  agreement  to  pay  interest  at  one 
per  cent,  a  month,  and  that  such  rate  of  interest  was  never 
changed,  but  continued  through  the  entire  time  of  the  loan 
from  its  inception. 

Mr.  Brown  first  opened  the  account  at  the  bank  in  the 
year  1886,  with  Drake  &  Smith,  and  continued  to  do  business 
with  that  firm  imtil  Smith  was  succeeded  in  the  business 
by  one  Dyer  in  1888.  The  business  was  then  continued 
with  the  firm  of  Drake  &  Dyer  until  the  year  1890,  when 
the  firm  was  changed  by  Dyer  going  out  and  Hostetler  and 
son  coming  in,  after  which  time  the  firm  was  known  as 
Drake,  Hostetler  &  Son.  It  so  remained  until  the  death  of 
the  elder  Mr.  Hostetler,  when  the  firm  name  was  changed  to 
Drake  &  Hostetler.  We  hold  that  the  loan,  so  far  as  claim 
No.  5869  is  concerned,  is  one  continuous  transaction  from  its 
beginning  with  Drake  &  Smith,  through  all  of  the  dealings 
therewith  by  the  different  firms,  and  that  each  succeeding 
firm  has  accepted  the  account  chargeable  with  notice  of  the 
claim  of  usury.  Drake,  who  was  a  member  of  the  first 
firm  which  made  the  loan,  has  been  a  member  of  each  suc- 
ceeding firm  and  the  senior  member  of  the  present  firm  which 
presents  the  accounts,  and  notice  to  him  of  the  claim  of  usury 
would  be  notice  to  each  of  the  firms.  The  books  of  the  firm, 
so  far  as  they  appear  in  evidence,  also  seem  to  have  been 


472  Appellate  Coubts  of  Illinois. 

Vol.125.]  Drake  ft  Hostetler  v.  Lux. 

kept  in  a  manner  to  give  notice  to  a  purchaser  of  the  bank's 
business,  of  the  claim  now  made  that  usury  was  involved  in 
the  loan,  and  purchasers  of  the  bank's  business  must  be  held 
to  have  accepted  the  account  subject  to  that  infirmity. 

We  think  the  trial  court  was  in  error  in  holding  that  there 
was  usury  involved  in  the  $800  loan,  which  is  the  basis  of  the 
claim  in  No.  5868.  The  note  of  $800  was  given  by  de- 
ceased and  Brown  as  a  credit  upon  the  general  account 
which  Brown  was  then  running  at  the  bank  in  the  name 
of  Brown  &  Company.  The  evidence  seems  to  show  con- 
clusively that  at  the  time  the  note  for  $800  was  given  that 
Brown  &  Company  owed  the  bank  between  $4,000  and  $5,- 
000.  C.  W.  Brown  does  not  seriously  contend  that  at 
that  time  the  indebtedness  was  not  over  $4,000  and  says  he 
cannot  say  but  that  it  was  over  $5,000. 

There  is  no  evidence  offered  to  show  that  on  April  29, 
1895,  the  greater  portion  of  the  sum  due  from  Brown  & 
Company  to  the  bank  was  not  for  principal.  Counsel  for  de- 
ceased do  not  claim  that  all  usury  involved  exceeds  the  sum 
of  $3,076,  so  the  conclusion  is  irresistible  that  on  the  day 
the  $800  note  was  made  and  credited  there  was  due  from 
Brown  &  Company  as  principal  to  the  bank  a  sum  greatly  in 
excess  of  $800.  That  being  true  then  the  credit  arising 
from  the  giving  of  that  note  could  well  have  been  applied  to 
such  principal  indebtedness.  Since  no  directions  are  shown 
to  have  been  given  as  to  the  application  of  the  credit,  it  must 
be  presumed  to  have  been  applied  upon  that  part  of  the  in- 
debtedness that  would  be  legal  and  collectible.  It  then  be- 
ing presumed  that  such  note  was  applied  upon  the  valid 
indebtedness,  i.  e.,  the  principal,  and  since  that  note  itself 
drew  a  legal  rate  of  interest  (seven  per  cent.),  it  follows  that 
recovery  upon  that  claim  for  full  amount  of  the  note  and  in- 
terest should  have  been  had. 

Counsel  for  the  estate  of  Minerva  Brown  made  a  motion 
in  the  Circuit  Court  to  dismiss  the  appeals  in  that  court  upon 
the  ground  that  the  appeals  from  the  decision  of  the  County 
Court  should  have  been  taken  direct  to  this  court,  which  mo- 
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tion  the  Circuit  Court  overruled.  Upon  which  action  of  the 
court  error  is  assigned. 

There  was  no  error  in  such  ruling.  This  matter  was  very 
fully  discussed  by  Judge  Bailey  in  the  case  of  Greir  v.  Ca- 
ble, 159  111.,  29,  where  it  was  held  after  a  careful  review 
of  the  different  acts  governing  appeals  from  the  County 
Court,  that  appeals  from  judgments  of  the  County  Court  al- 
lowing or  disallowing  claims  against  estates  are  required  to 
be  taken  to  the  Circuit  Court  and  not  to  the  Appellate  Court, 
and  that  such  a  proceeding  is  not  a  suit  or  proceeding  at 
law  or  in  chancery  within  the  meaning  of  the  Appellate 
Court  Act  relating  to  appeals.  The  same  doctrine  was  an- 
nounced in  Lynn  v.  Lynn,  160  111.,  307-315. 

The  holding  announced  in  those  cases  is  in  no  way  dis- 
turbed or  qualified  by  the  cases  cited  by  counsel  for  the  es- 
tate, viz. :  Starrett  v.  Brosseau,  208^  111.,  408,  and  Sellers  v. 
Thomas,  185  111.,  384.  In  the  former  case  the  question  as  to 
which  court  the  appeal  should  have  been  taken  was  in  no  way 
discussed  at  all,  while  as  a  matter  of  fact  the  appeal  was 
taken  to  the  Circuit  Court  and  the  cause  there  re-tried.  The 
latter  case,  above  referred  to,  was  a  proceeding  instituted  in 
the  County  Court  for  the  trial  of  right  of  property  and  had 
no  connection  at  all  with  an  estate,  and  was,  therefore,  a 
suit  at  law  in  that  court  from  which  an  appeal  would  lie  to 
the  Appellate  Court  under  the  Appellate  Court  Act  relat- 
ing to  appeals,  as  clearly  explained  in  Greir  v.  Cable,  supra. 

While  the  evidence  strongly  tends  to  show  that  deceased 
was  a  member  of  the  firm  of  Brown  &  Company,  we  do  not 
find  it  necessary  to  express  any  holding  upon  that  proposi- 
tion, which  is  purely  one  of  fact,  and  a  re-trial  of  the  case 
by  the  Circuit  Court  may  render  such  determination  wholly 
unnecessary,  since  counsel  for  the  estate  strongly  contend 
that  the  evidence  fully  shows  that  the  amount  of  usury  in- 
volved from  first  to  last  on  the  general  indebtedness  repre- 
sented by  claim  No.  5869  is  $3,076,  which,  with  pajTuents  of 
$2,884.73,  aggr^ate  a  sum  of  $5,960.73,  to  liquidate  the 
sum  of  $5,851.62. 
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The  judgment  of  the  Circuit  Court  upon  the  claim  in- 
volved in  Xo.  58G8  is  reversed  and  the  cause  remanded. 

In  Xo.  5869  the  Circuit  Court  should  have  credited  the 
bank  with  only  such  sums  of  money,  or  its  equivalent,  as 
were  paid  to  Bro\^^l,  or  Brown  &  Company,  allowing  claim- 
ants no  interest,  and  charging  them  with  all  payments  made 
upon  the  account,  including  said  $800  note  (Xo.  5868). 
Such  statement  to  begin  with  the  inception  of  the  account 
under  Drake  &  Smith. 

The  case  is  accordingly  also  reversed  and  remanded  that 
such  action  may  be  taken  by  the  Circuit  Court  as  comports 
with  the  views  herein  expressed. 

Reversed  and  remanded. 


Martin  &  Johnson  t.  Trainer  &  Bramblett. 

1.  Joint  liability — may  be  denied  under  general  isav^.  Joint 
liability  may  be  denied  in  an  action  of  assumpsit  under  the  plea 
of  the  general  issue,  even  though  unverified;  the  effect  of  verifi- 
cation is  simply  to  cast  the  burden  of  proving  the  joint  liability 
upon  plaintiff. 

2.  Contract — when  party  who  lias  signed  in  blank  may  dispute 
written  terms  of.  A  party  who  has  signed  a  contract  in  blank  may 
dispute  the  terms  as  written  above  his  signature  as  against  the 
party  who  wrote  such  terms. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Christian 
County;  the  Hon.  Samuel  L.  Dwioht,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1905.  Reversed  and  remanded. 
Opinion  filed  March  20,  1906. 

J.  C.  and  W.  B.  ^IcBbide,  for  appellants. 
IIoGAN  &  Wallace,  for  appellees. 

Mr.  Justice  Ramsay  delivered  the  opinion  of  the  court. 

This  was  a  suit  brought  by  Trainer  &  Bramblett,  appellees, 
in  the  Circuit  Court  of  Christian  county,  against  Martin  & 
Johnson,  appellants,  to  recover  a  commission  alleged  to  be" 
due  appellees  upon  a  sale  of  a  piece  of  land  near  Morrison- 
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ville.  A  jury  returned  a  verdict  in  favor  of  appellees,  upon 
-which  judgment  was  rendered.     Martin  &  Johnson  appeal. 

It  appears  from  the  evidence  that  Mr.  Bramblett,  one  of 
the  appellees  (partners  in  the  real  estate  business),  went 
with  one  Mr.  Hull  to  the  place  of.  business  of  appellants  in 
Morrisonville  under  an  alleged  contract  or  agreement  that  if 
the  appellees  sold  the  land  to  Hull  for  over  $100  per  acre 
they  should  have  from  appellants  as  commission  one-half  of 
all  that  said  land  sold  for  over  $100  per  acre.  Appellees 
claim  that  while  Bramblett  was  there,  a  contract  in  w^riting 
was  closed  for  the  sale  of  the  land  in  question,  by  the  terms 
of  which  Johnson  agreed  to  sell  and  convey  the  land  to  said 
Hull  for  the  sum  of  $21,630,  upon  the  making  of  which 
contract  appellees  contend  that  their  commission  was  fully 
earned,  and  they  accordingly  brought  suit 

Johnson,  on  behalf  of  appellants,  claims  that  when  Hull 
and  Bramblett  came  to  him  in  Morrisonville,  that  he  said 
to  both  of  said  parties  that  he  had  only  a  verbal  agreement 
with  one  Mr.  Mitchell  to  buy  from  him  the  land  in  question 
and  that  if  Mitchell  would  convey  the  land  to  him  as  he, 
Mitchell,  had  agreed,  Johnson  would  then  sell  and  convey  to 
Hull  at  the  price  then  fixed ;  that  Bramblett  was  very  anxious 
to  get  a  contract  in  writing  made  and  signed ;  and  Johnson, 
upon  Bramblett's  proposal,  signed  a  contract  in  blank  (as 
he,  Johnson,  at  that  time  was  desirous  of  driving  out  in  the 
country  to  see  Mitchell),  leaving  the  contract  in  blank  in 
Bramblett's  hands  to  be  filled  up  according  to  the  agreement ; 
and  that  Bramblett  wrote  the  contract  over  the  signature  of 
Johnson  and  omitted  to  incorporate  in  the  written  contract 
the  condition  that  the  sale  and  contract  should  be  inoperative 
if  Mitchell  refused  to  make  a  deed;  that  after  filling  said 
blank,  Bramblett  had  Hull  sign  the  contract  and  took  it  away 
with  him,  treating  it  as  a  completed  contract;  that  Mitchell 
did  in  fact  refuse  to  carry  out  his  verbal  agreement  and  he, 
Johnson,  was  therefore  unable  to  sell  and  convey  to  Hull, 
and  for  that  reason  no  commission  had  been  earned. 

A  review  of  the  evidence  shows  clearly  that  appellant  Mar- 
tin had  nothing  to  do  with  the  alleged  contract  of  sale  in- 
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volved.  Mitchell,  who  owned  the  land,  testified  that  his 
contract  or  agreement  was  with  Johnson  alone,  and  the  talk 
upon  the  part  of  both  appellees,  so  far  as  it  related  to  the 
sale,  was  with  Johnson,  the  contract  in  writing  was  signed 
by  Johnson  individually,  while  both  Martin  and  Johnson 
testified  that  Martin  had  nothing,  whatever,  to  do  with  the 
matter,  but  expressly  declined  to  go  into  the  transaction. 

There  is  nothing  in  the  record  to  dispute  or  qualify  this 
evidence,  except  the  fact  that  appellants  are  partners  in  a 
bank,  and  the  verdict  finding  Martin  to  be  liable  jointly 
with  Johnson  in  the  transaction  involved  is  manifestly 
against  the  weight  of  the  evidence.  Appellees  contend,  how- 
ever, that  as  appellants  filed  a  plea  of  general  issue  only,  and 
did  not  file  a  verified  plea  denying  partnership  they  cannot 
be  heard  to  deny  joint  liability,  and  rely  upon  section  36  of 
the  Practice  Act  which  provides  that  in  actions  upon  con- 
tracts against  two  or  more  defendants  as  partners,  or  joint 
obligors,  whether  so  alleged  or  not,  proof  of  the  joint  lia- 
bility or  partnership  of  the  defendants  shall  not,  in  the  first 
instance,  be  required  to  entitle  the  plaintiff  to  judgment, 
unless  such  proof  shall  be  rendered  necessary  by  pleading  in 
abatement,  or  unless  the  defendant  shall  file  a  plea  in  bar 
denying  the  partnership  or  joint  liability  or  the  execution 
of  the  instrument  sued  upon,  verified  by  affidavit. 

We  think  the  only  construction  which  can  reasonably  be 
put  upon  this  statute  under  the  authorities  is  that  if  de- 
fendants seek  to  throw  upon  the  plaintiffs  the  burden  of 
showing  a  joint  liability  of  defendants  in  the  first  instance^ 
then  the  issue  must  be  presented  by  a  plea  in  abatement  or 
a  plea  in  bar  verified. 

In  the  case  of  Davison  v.  Hull,  1  111.,  App.  70,  it  was 
held  that  section  36,  now  under  discussion,  did  not  require 
the  filing  of  a  plea  denying  joint  liability,  verified,  when  it 
affirmatively  appears  that  parties  are  made  defendants 
against  whom  no  joint  cause  of  action  is  shown.  In  the 
case  of  Kennedy  v.  Hall,  68  111.,  165,  defendant  filed  a  plea 
of  non  assumpsit  only,  verified  and  it  was  held  to  put  in 
issue  the  fact  of  partnership  and  to  impose  upon  the  plaintiff 
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the  onus  of  making  out  his  case.  It  would  seem  to  be  a  fair 
inference  from  that  decision  that  if  the  afiidavit  under  that 
plea  put  the  burden  upon  the  plaintiff,  the  plea  itself  would 
permit  defendants  to  show  a  want  of  partnership  if  they 
were  willing  to  assume  the  burden  of  proof  upon  that  issue. 

This  section  of  the  statute,  in  our  judgment,  was  not  in- 
tended to  deprive  a  defendant  of  his  common-law  right  to 
show  affirmatively  under  the  general  issue  a  want  of  joint 
liability,  but  to  give  him  the  right,  by  verifying  his  plea,  to 
compel  plaintiff  to  assume  the  oniLS  and  show  joint  liability 
in  the  first  instance.  Bensley  v.  Brockway,  27  IlL  App., 
410 ;  Donnan  v.  Bang,  8  111.  App.,  400 ;  Rosenberg  v.  Bar- 
rett, 2  111.  App.,  386.  In  the  Bensley  v.  Brockway  case, 
supra,  the  only  plea  filed  was  nan  assumpsit  and  the  court 
held  that  under  that  plea  alone  defendants  were  at  liberty 
to  disprove  joint  liability. 

Appellants  also  assign  as  error  the  giving  of  appellees* 
instructions,  but  it  will  be  necessary  for  us  to  review  only 
the  seventh  instruction  as  it  was  so  palpably  wrong  as  to 
make  a  reversal  necessary. 

That  instruction  told  the  jury:  "That  a  person  who  can 
read  and  write,  negligently  signing  a  contract  in  blank  and 
directing  some  one  to  fill  out  the  same  for  him,  is  bound  by 
the  terms  placed  therein  and  cannot  avoid  the  same  because 
it  is  different  from  what  he  intended." 

This  instruction  was  misleading  in  directing  the  atten- 
tion of  the  jury  to  any  alleged  negligence  on  the  part  of 
Johnson  in  signing  the  blank  with  which  Bramblett  was  en- 
trusted and  which  he  filled  up  over  Johnson's  signature. 
The  doctrine  of  negligence  invoked  has  relation  to  obliga- 
tions that  may  get  into  the  hands  of  some  innocent  pur- 
chaser, but  cannot  be  invoked  by  one  who  has  by  any  device 
written,  in  blanks,  in  a  contract  that  which  he  should  not  have 
written  there,  or  omitted  to  write  something  which  he  should 
have  written.  La  Salle  Pressed  Brick  Co.  v.  Coe,  65  111. 
App.,  619.  Furthermore  there  can  be  no  possible  negli- 
gence imputed  to  Mr.  Martin  as  he  never  signed  the  con- 
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tract,  and,  so  far  as  the  evidence  shows,  was  in  no  way  a 
party  to  it. 

Besides  that,  such  instruction  is  misleading  in  giving 
special  emphasis  to  such  written  instrument,  as  appellants, 
so  far  as  Trainer  &  Bramblett  are  concerned,  are  not  es- 
topped or  bound  by  the  recitals  in  such  written  agreement, 
for  the  reason  that  appellees  were  not  parties  to  it;  but  ap- 
pellants are  permitted  to  show  the  true  or  actual  contract 
existing  between  the  parties.  Amer.  &  Eng.  Encyclopedia, 
2nd  ed.,  vol.  21,  page  1103 ;  Elliott  on  Evidence,  vol.  1,  sec. 
572 ;  Coleman  v.  Pike  Co.,  3  Amer.  State  Rep.,  746 ;  C,  S. 
&  St.  L.  E.  E.  Co.  V.  Beach,  29  111.  App.,  157.  The  instruc- 
tion as  given  stated  a  rule  that  had  no  proper  place  in  the 
trial  of  the  cause,  and  is  open  to  the  further  objection  that 
it  states  a  mere  abstract  proposition  of  law. 

For  the  reasons  above  stated  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Town  of  Normal  v.  Mary  L,  Bright. 

1.  Contributory  negligence — what  does  not  estahliah,  in  action 
for  personal  injuries  arising  from  a  defective  sidewalk.  The  ex- 
istence of  another  route  does  not  establish  contributory  negligence; 
such  fact  may  go  to  the  jury  who  are  entitled  to  consider  It  In 
determining  the  question  whether  the  plaintiff  was  guilty  of  con- 
tributory negligence. 

2.  Repairs — when  offer  of  evidence  of,  made  after  accident,  not 
ground  for  reversal.  An  attempt  to  show  that  the  sidewalk  in 
question  was  repaired  after  the  accident  sued  upon  is  not  ground 
for  reversal  where  neither  bad  faith  nor  prejudice  appears. 

Action  on  the  case  for  personal  Injuries.  Appeal  from  the  Cir- 
cuit Court  of  McLean  County;  the  Hon.  Colostin  D.  Myers,  Judge, 
presiding.  Heard  In  this  court  at  the  November  term,  1905.  Af- 
firmed.   Opinion  filed   March  20,  1906. 

Hart  &  Fleming,  for  appellant. 
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LiLLARD  &  Williams,  for  appellee. 

Mb.  Justice  Kamsay  delivered  the  opinion  of  the  court. 

Mary  L.  Bright,  the  appellee,  brought  suit  against  the 
town  of  Normal  to  recover  damages  resulting  to  her  from  a 
personal  injury  alleged  to  have  been  sustained  by  reason  of 
a  defective  street  crossing  in  the  to^vn  of  Normal.  The 
jury  returned  a  verdict  in  appellee  s  favor  in  the  sum  of 
$1,350  upon  which  the  court  rendered  a  judgment*  The 
town  appeals. 

The  injury  complained  of  happened  to  appellee  while  she 
Avas  attempting,  as  alleged,  to  cross  a  ditch  or  waterway  in 
what  is  called  Linden  street  in  the  said  town,  to  reach  the 
■west  side  of  said  street,  which  intersects  Lincoln  street  at 
that  point.  The  ditch  was  in,  and  near  the  west  side  of 
Linden  street  and  ran  north  and  south.  Over  it  w^as  a 
crossing  of  one  or  two  planks  or  boards  lying  unfastened  at 
the  ends  upon  which  it  is  claimed  appellee  attempted  to 
cross  when  she  fell  and  w^as  injured. 

It  appears  from  the  evidence  that  appellee,  in  company 
with  her  husband,  and  some  friends,  was  crossing  said  street 
intersection  diagonally  from  northeast  to  southwest  in  order 
to  catch  a  street  car  to  her  home ;  that  it  was  dark  and  stormy 
and  the  street  and  crossing  muddy.  That  the  crossing  was 
a  poor  one  and  in  bad  condition  and  that  appellee  was  per- 
manently injured,  appellant  does  not  seriously  dispute,  but, 
seeks  to  escape  liability  upon  other  grounds. 

Appellant  first  argues,  and  at  great  length,  that  the  evi- 
dence does  not  show  that  appellee  fell  while  she  \vas  on  the 
crossing;  but  that  she  slipped  in  the  mud  before  she  got  to 
the  crossing  and  fell  in  the  ditch.  This  contention  relates 
solely  to  a  question  of  fact  which  was  one  for  the  jury  to 
decide.  An  inspection  of  the  record  shows  that  appellee  tes- 
tified in  substance  that  "We  started  across  and  that  was 
where  I  fell  *  *  *  There  w^as  a  little  board  or  a  side- 
walk, or  a  plank  or  a  board  *  *  *  I  went  to  go  across 
and  my  left  foot  slipped  and  went  in  the  ditch;  my  knee 
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struck  a  board  or  plank  across  the  ditch."  This  testimony 
of  appellee  was  in  no  way  disputed  and  tends  strongly  to 
show  that  appellee  was  upon  the  crossing  when  she  felL 
She  is  also  corroborated  by  the  testimony  of  her  husband 
who  stated  that  his  wife's  knee  was  hurt  "It  was  bruised 
in  the  knee  cap  on  the  inside,  I  think  it  was."  This  bruise  on 
the  inside  of  the  knee  tends  to  show  that  appellee  slipped  in 
the  manner  she  described  and  hurt  the  knee  in  the  fall.  We 
think  the  jury  were  fully  warranted  in  finding  that  appellee 
suflfered  the  injury  from  the  fall  while  she  was  on  the  cross- 
ing and  attempting  to  pass  over  it. 

Appellant  next  contends  that  appellee  failed  to  show  by  a 
preponderance  of  the  evidence  that  the  town  authorities  had 
any  notice  that  the  crossing  was  dangerous.  Upon  this 
question  there  was  a  conflict  in  the  evidence.  Appellee 
was  hurt  in  July,  1904.  William  Bright  testified  that 
in  March  or  April,  before  he  notified  Yazel,  the  street 
commissioner  of  the  town  of  Normal,  of  the  dangerous  con- 
dition of  the  crossing  and  while  Yazel  emphatically  de- 
nies any  such  conversation,  it  appears  from  his  own  testi- 
mony that  he  knew  of  the  condition  of  the  crossing,  for  he 
says:  "There  was  no  plank  crossing  there,  only  across  the 
ditches  at  the  place  where  the  accident  happened.  The 
board  on  the  east  side  had  no  bearing  to  it.  It  was  over  a 
ditch ;  the  ditch  was  three  or  three  and  a  half  feet  wide ;  the 
ditch  was  made  by  a  road  grader."  Yazel  had  been  street 
commissioner  of  the  town  ever  since  1897,  with  the 
exception  of  the  year  1902,  and  from  what  he  testified  to, 
seems  to  have  had  a  fair  understanding  of  the  true  situation 
at  the  place  of  the  accident.  Certainly  we  cannot  say  upon 
that  question  that  the  verdict  is  against  the  manifest  weight 
of  the  evidence. 

Appellant's  assignment  of  error  that  appellee  was  not  in 
the  exercise  of  due  care  at  the  time  of  the  injury  does  not 
seem  to  us  to  be  sustained  by  the  evidence.  The  night  was 
dark  and  threatening;  the  lights,  if  any,  were  very  uncer- 
tain ;  the  street  muddy  and  wet ;  the  crossing  was  one  which 
appellee  had  a  right  to  use ;  and  it  was  fairly  a  question  for 
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the  jury  to  say  whether  or  not  appellee  was  in  the  exercise 
of  due  care  for  her  own  safety.  The  record  discloses  no 
■evidence  that  appellee  was  careless  or  negligent;  but  upon 
the  contrary  it  would  seem  that  she  did  what  any  person  of 
ordinary  caution  would  in  all  likelihood  have  done  under  the 
same  circumstances. 

There  is  no  force  in  the  claim  of  appellant  that  it  was  the 
•duty  of  appellee  to  travel  or  go  by  some  route  other  than  the 
one  she  took  and  that  her  failure  to  do  so  was  negligence 
upon  her  part.  It  was  competent  for  appellant  to  show  upon 
the  trial  that  there  was  another  route  and  that  appellee  knew 
of  the  dangerous  or  unsafe  condition,  if  true,  of  the  route 
she  took,  and  knowledge  of  such  condition  upon  her  part 
and  proof  of  such  other  route  were  both  circumstances  which 
the  jury  had  a  right  to  consider  in  determining  whether  or 
not  appellee  was  in  the  exercise  of  due  care ;  that  rule,  how- 
ever, extends  no  farther  than  that  and  leaves  the  question  of 
•due  care  for  the  jury  to  determine  under  all  the  evidence. 
City  of  Sandwich  v.  Dolan,  133  111.,  177. 

Appellee  testified  that  she  did  not  know  anything  about 
the  condition  of  the  crossing:  "Never  paid  any  attention  to 
it ;  I  hardly  ever  went  over  it.  Don't  remember  whether  I 
was  over  it  before  or  not." 

Under  the  authority  above  cited,  these  circumstances  were 
proper  for  the  jury  to  consider  and  weigh.  They  have 
found  that  there  was  no  want  of  due  care  upon  the  part  of 
appellee  and  we  do  not  feel  disposed  to  disturb  the  verdict 
upon  that  ground. 

Appellant  next  contends  that  this  cause  should  be  re- 
versed because  appellee  persisted  in  getting  before  the  jury 
the  fact  that  the  town  had  put  in  a  new  crossing  at  the 
place  in  question  after  the  accident  to  appellee.  The  prac- 
tice criticised  cannot  be  too  severely  condemned,  when  en- 
gaged in  for  the  purpose  of  influencing  the  jury,  and  we 
would  not  hesitate  to  reverse  this  cause  upon  that  ground 
if  we  thought  such  had  been  the  result ;  but  upon  an  inspec- 
tion of  the  record  itself  we  do  not  think  that  the  action 
complained  of  was  so  wrongful  as  to  warrant  a  reversal. 
31      . 
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When  the  question  and  answer  were  first  made  the  court 
sustained  an  objection  to  the  question  and  excluded  the 
answer.  After  the  purpose  of  the  oflfer  was  stated  by  appel- 
lee the  court  again  sustained  the  objection  and  required  ap- 
pellee to  state  any  further  claim  along  that  line  to  the  court 
out  of  the  hearing  of  the  jury.  The  court  seems  to  have 
acted  fairly  in  the  matter  and  his  action  in  this  respect 
seems  to  have  been  intended  to  keep  from  the  jury  any 
prejudice  that  appellant  may  have  thought  appellee's  con- 
duct was  intended  to  produce.  Furthermore,  the  court,  in 
its  first  instruction  given  for  defendant,  told  the  jury  that 
in  determining  whether  or  not  appellant  was  negligent, 
they  should  not  consider  the  fact  (if  it  be  a  fact)  that  ap- 
pellant had  repaired  the  crossing  after  the  injury. 

Appellant  has  criticised  at  great  length  the  action  of  the 
trial  court,  in  the  giving  of  each  and  every  instruction  r^ad 
to  the  jury  for  appellee,  and  in  the  refusal  of  twelve  in- 
structions offered  by  appellant.  The  court  gave  eight  in- 
structions for  appellee  and  six  for  appellant  which  fully 
covered  every  question  of  law  in  the  case. 

We  have  fully  and  carefully  considered  the  objections  of 
appellant  and  are  led  to  conclude  that  there  was  no  error 
in  the  action  of  the  court  in  the  refusal  of  instructions  and 
that  the  fourteen  instructions  given,  as  a  series,  stated  the 
law  governing  the  case  fairly  and  with  substantial  accuracy. 

There  is  no  prejudicial  error  in  this  record  and  the  judg- 
ment is  ajBfirmed. 

Afp/Tmed. 


William  C.  Snyder^  et  al.,  v.  Eugene  B.  Baker^  et  aL 

1.  Fbeehold — when  involved.  Where  a  perpetual  easement  is  in 
Issue,  a  freehold  is  Inyolved  and  the  Appellate  Court  is  without 
Jurisdiction. 

Injunctional  proceeding.  Appeal  from  the  Circuit  Court  of  Piatt 
County;  the  Hon.  Wuxiam  C.  Johks,  Judge,  presiding.  Heard  ih 
this  court  at  the  November  term,  1905.  Appeal  dismissed.  Opin- 
ion filed  March  20,  1906. 
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W.  R.  Davidson  and  W.  G.  Cloyd,  for  appellants. 
E££D  &  Beed  and  Eckhabt  &  Moors,  for  appellees. 

Mb.  Justice  Eamsay  delivered  the  opinion  of  the  court 

This  was  a  proceeding  instituted  by  appellees  against 
appellants,  the  primary  object  of  which  was  to  compel  ap- 
pellants to  remove  some  obstructions  from  ditches  upon  and 
across  their  own  lands  and  to  restore  to  appellees  the  right  of 
the  free  flow  of  water  through  said  ditches. 

The  bill  was  framed  and  the  cause  tried  and  is  argued 
in  this  court  upon  the  theory  that  the  appellees  had  a  per- 
manent right  to  have  the  waters  from  their  lands  flow 
through  ditches  over  the  lands  of  appellants. 

Such  a  right,  if  established,  is  a  perpetual  easement  (a 
freehold),  and  this  court  is  without  jurisdiction,  as  the 
appeal  should  have  been  taken  to  the  Supreme  Court.  Wes- 
sels  V.  Colebank,  174  111.,  618. 

The  appeal  is  dismissed. 

Appeal  dismissed. 


Zlon  F.  Baker  v.  D.  M.  Duddleson^  et  al. 

1.  SHEBirF — when  may  demand  indemnifying  bond,  Wbere 
there  Is  a  reasonable  doubt  as  to  the  ownership  of  the  property 
sought  to  be  levied  upon,  the  sheriff  may  require  an  Indemnifying 
bond. 

2.  Execution — effect  of  failure  to  furnish  indemnifying  bond 
upon  lien  of.  The  failure  or  refusal  of  the  plaintiff  in  an  execu- 
tion to  furnish  to  the  sheriff  upon  demand  an  indemnifying  bond» 
will  operate  to  postpone  the  lien  of  such  execution  to  one  Junior 
thereto  in  point  of  time  upon  which  a  levy  has  been  made  and  upon 
which  indemnity  has  been  given. 

Judgment  by  confession.  Appeal  from  the  Circuit  Court  of 
Moultrie  County;  the  Hon.  William  C.  Johns,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1906.  Reversed  and 
remanded.    Opinion  filed  March  20,  1906. 

E.  J.  MiLLEB  and  Miles  A.  Mattox,  for  appellant. 
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John  E..  Jennings,  for  appellees. 

Mk.  Justice  Ramsay  delivered  the  opinion  of  the  court. 

On  the  22nd  day  of  November,  1904,  an  execution  in  favor 
of  Duddleson  Brothers,  the  appellees,  against  one  William 
Williamson  for  the  sum  of  $108.18  was  issued  from  the 
County  Court  of  Macon  County  and  delivered  to  the  sheriff 
of  Moultrie  Coimty  which  was  received  by  him  and  so  in- 
dorsed at  9  o'clock  A.  M. 

On  the  same  day  appellant,  Zion  F.  Baker,  had  issued 
from  the  Moultrie  County  Circuit  Court  an  execution  in 
his  favor  for  the  sum  of  $410*45  and  against  the  same  de- 
fendant, which  execution  was  received  and  so  indorsed  by 
the  sheriff  of  Moultrie  County  at  11  o'clock  a.  m.,  just 
two  hours  after  he  had  received  the  writ  in  favor  of  appel- 
lees. Sale  of  property  was  made  and  the  sheriff  retained 
$130  which  he  held  until  it  should  be  determined  which  one 
of  the  parties  to  this  suit  was  entitled  to  the  money.  Each 
party  entered  a  motion  for  a  rule  upon  the  sheriff  to  pay 
the  money  to  such  party,  and  the  matter  was  heard  by  the 
court  upon  such  motions  and  evidence  taken  upon  the  hear- 
ing. The  court  directed  the  money  paid  to  appellees,  to 
which  order  appellant  excepted  and  took  this  appeal. 

Several  errors  hav6  been  assigned;  but  in  the  view  we 
take  of  the  case  it  is  only  necessary  to  discuss  one  of  them, 
for  our  holding  upon  that  subject  is  decisive  of  the  contro- 
versy. 

It  appears  from  the  evidence  that  at  the  time  the  sheriff 
received  the  two  executions  in  question  one  J.  E.  Dazey 
claimed  the  only  property  upon  which  a  levy  could  be  made, 
by  virtue  of  a  chattel  mortgage  made  by  the  debtor,  William- 
son, to  said  Dazey. 

It  was  apprehended  that  litigation  was  to  follow  the  levy, 
because  of  such  claim  of  Dazey  and  the  sheriff  required  an 
indemnifying  bond  before  he  would  levy  either  execution 
upon  the  property  of  Williamson. 

Appellees  contend  that  no  indemnifying  bond  was  neces- 
sary in  the  ease  and  that  they  were  not  notified  that  any 
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bond  was  required  by  the  sheriff  and  that  no  demand  was 
made  upon  them  to  furnish  such  bond ;  but  we  think  that  in 
both  such  contentions  appellees  are  in  error.  John  F. 
Wright,  the  sheriff,  testified  that  he  received  the  Duddleson 
execution  from  A.  T.  Summers,  an  attorney  at  Decatur, 
and  Arthur  Wright,  the  deputy  sheriff,  testified  in  substance 
as  follows:  "We  required  an  indemnifying  bond  before 
levying  upon  either  of  the  executions.  We  notified  A.  T. 
Summers  the  attorney  for  Duddleson  about  requiring  an  in- 
demnifying bond  before  levying.  I  did  not  levy  the  Dud- 
dleson execution  on  account  of  not  having  any  bond.  Baker 
gave  us  the  bond  required  and  we  did  nothing  until  the 
bohd  was  given."  This  is  practically  all  of  the  testimony 
upon  that  subject.  The  only  reasonable  deduction  to  be 
dra\vn  from  the  evidence  is  that  appellant  did  furnish  the 
bond  as  required  by  the  sheriff,  while  the  appellees  did  not 
furnish  any  bond  after  they  were  requested  to  do  so;  that 
by  reason  of  Baker's  giving  the  bond,  litigation  following  the 
levy  resulted  in  favor  of  the  levying  creditor ;  and  thus  the 
sole  question  is  whether  he  is  not  by  his  diligence  entitled  to 
priority  over  the  creditor  who  declined  or  failed  to  give  the 
bond. 

Our  statute  in  relation  to  the  subject  of  indemnifying 
officers  is  as  follows:  "If  there  is  a  reasonable  doubt  as  to 
the  ownership  of  the  goods  or  as  to  their  liability  to  be  taken 
on  the  execution,  the  officer  may  require  sufficient  security 
to  indemnify  him  for  taking  them."     Chap.  77,  sec.  43. 

This  section  is  identical  with  the  statute  of  Massachusetts 
upon  this  subject  and  in  that  State  it  has  been  held  that: 
"Where  there  is  any  reasonable  ground  to  induce  an  officer 
to  believe  that  in  seizing  upon  execution,  he  may  mistake 
and  expose  himself  to  an  action  for  damages,  by  seizing  goods 
not  the  property  of  the  debtor  he  may  insist  on  the  creditors 
showing  him  the  debtor's  goods,  and  also  on  being  indemni- 
fied for  any  mistake  he  may  make  in  conforming  to  the 
creditor's  direction."     Bond  v.  Ward,  7  ilass.,  123. 

Murfree,  in  his  work  on  Sheriffs,  announces  the  rule 
upon  this  question  in  the  following  language:     "From  the 
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principle  that  the  indemnity  and  the  like  proceedings  are  ex- 
clusively for  the  protection  of  the  sheriff,  it  would  seem  to 
follow  that  those  creditors  only  who  contribute  to  his  security 
are  entitled  to  share  in  the  results.  Thus  where  there  were 
several  execution  creditors,  some  of  whom  joined  in  the  in- 
demnity and  others  refused  to  do  ^o,  it  was  held  that  those 
creditors  who  had  incurred  liability  •by  furnishing  the  in- 
demnity were  entitled  to  the  benefit  of  the  levy  and  that 
those  who  declined  to  do  so  were  estoppped  from  claiming 
the  proceeds  of  the  sale,  although  their  liens  were  prior 
to  those  of  the  creditors  who  did  indemnify  the  sheriff.  One 
creditor,  it  was  said,  cannot  be  permitted  to  make  a  cat's 
paw  of  another.'^     Murfree  on  Sheriffs,  sec.  616. 

Freeman,  in  his  work  on  Executions,  announces  the  same 
rule  in  substance.    Freeman  on  Executions,  sec.  207. 

In  the  case  of  Smith  v.  Osgood  et  al.,  46  N.  H.,  178, 
where  this  subject  is  discussed,  the  court  hold  that:  "If 
there  are  several  creditors,  some  of  whom  indemnify  the 
officer  when  requested,  and  others  who  do  not,  the  officer 
will  sell  the  property,  the  title  to  which  is  thus  in  dispute, 
upon  the  writs  of  those  creditors  only  who  gave  the  indem- 
nity." 

"Those  creditors  who  refused  to  give  the  indemnity  will 
be  estopped  from  claiming  the  avails  of  such  property,  even 
though  their  writs  were  prior  to  those  where  the  property  had 
been  applied." 

The  same  doctrine  was  announced  in  the  case  of  Smith  v. 
Cicotte,  11  Mich.,  383. 

The  application  of  this  rule  determines  the  rights  of  the 
parties  in  this  cause. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Samuel  P.  Kelly  v.  Frederick  Kuntz. 

1.  Verdict — when  set  aside  as  against  the  evidence.  A  verdict 
which  is  manifestly  against  the  preponderance  of  the  evidence  will 
be  set  aside  on  appeal. 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  Ford 
County;  the  Hon.  Thomas  M.  Habbis,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1905.  Reversed  and  remanded. 
Opinion  filed  March  20,  1906. 

D.  D.  Donahue  and  Louis  Fitz  Henry,  for  appellant. 
Schneider  &  Schneider,  for  appellee. 

Mr.  Justice  Bamsat  delivered  the  opinion  of  the  court. 

Appellee,  Frederick  Kuntz,  on  the  8th  day  of  May,  1902, 
delivered  to  one  D.  M.  Carson  1,050  bushels  and  50  pounds 
of  com  which  was  put  into  the  elevator  of  Carson  at  Clar- 
ence, Illinois,  as  the  property  of  Kuntz.  Afterward,  and  on 
the  24th  day  of  May,  Kuntz  went  to  Kelly,  the  appellant,  a 
grain  buyer  in  the  same  town,  and  entered  into  a  contract 
with  Kelly  to  sell  him  about  1,600  bushels  of  com  which  he, 
appellee,  then  had  upon  his  farm  near  Clarence,  and  also 
the  com  stored  in  the  elevator  at  Carson,  at  sixty  cents  per 
bushel. 

Afterward  appellee  began  delivering  the  com  from  his 
farm  and  completed  such  delivery  on  the  18th  day  of  Jime, 
at  which  time  he  received  payment  in  full  for  the  com,  in- 
cluding that  in  Carson's  elevator,  and  then  said  to  Kelly 
that  the  com  in  the  elevator  was  the  same  as  the  com  he 
had  delivered  to  Kelly  except  in  color. 

At  the  time  of  the  settlement  on  June  18th,  when  appellee 
received  payment  in  full  for  the  com  at  the  price  agreed 
upon,  he  gave  appellant  an  order  in  writing,  addressed  to 
Carson  to  deliver  to  Kelly  1,050  bushels  and  50  pounds 
of  corn  "delivered  to  you  by  me,"  "same  quality  and  in  as 
good  shape  as  I  delivered  to  you." 

About  that  date  appellant  went  to  Carson  and  Carson  re- 
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fused  to  deliver  the  corn  to  appellant  unless  his  loading 
charges  were  paid.  Thereupon  Kelly  sent  word  to  Kuntz 
of  the  situation  and  on  the  26th  of  June  Kuntz  went  to 
Carson  and  paid  the  loading  charges  ($5.25)  and  on  the 
28th  day  of  June,  when  Carson  put  the  corn  in  a  car  fur- 
nished by  Kelly,  it  was  found  to  be  in  bad  condition,  heated 
and  partly  spoiled,  whereupon  Kelly  refused  to  accept  the 
com  and  demanded  a  return  of  the  money  paid  for  such, 
com  stored  in  Carson's  elevator,  which  payment  Kuntz 
refused  to  make  and  appellant  brought  suit.  There  was  a 
verdict  and  judgment  in  favor  of  appellee  in  the  Circuit 
Court  and  Kelly  appealed. 

We  have  given  the  evidence  in  this  case  a  careful  examina- 
tion and  are  fully  satisfied  that  the  verdict  is  against  the 
manifest  weight  of  the  evidence. 

While  the  contract  between  Kelly  and  Kuntz  was  made 
on  the  24th  day  of  May  for  all  the  com  at  sixty  cents  per 
bushel,  there  was  no  actual  sale  accomplished  until  June 
18th,  when  appellee  had  drawn  and  delivered  to  appellant 
the  com  from  his  farm  and  made  the  order  upon  Carson  for 
the  com  stored  in  his  elevator.  There  is  no  evidence  at  all,, 
that  appellant  knew  that  Carson  had  any  loading  charges 
against  the  stored  com,  nor  that  he  was  ever  informed  of 
such  a  claim  upon  the  part  of  Carson  until  about  the  ISth. 
day  of  June.  Under  the  terms  of  the  contract  it  seems  in- 
disputable that  Kelly  was  to  have  the  com  delivered  to  him 
free  of  charge.  The  order  of  June  18th,  which  appellee 
gave  upon  Carson  was:  ''  Please  deliver  to  S.  Kelly,"  etc. 
Appellant  had  paid  Kuntz  for  the  corn  and  was  entitled  to 
receive  it  free  from  charge  and  in  the  condition  in  which  it 
was  agreed  to  be  delivered;  and  that  the  com  \vas  in  good 
condition  when  delivered  to  Carson  is  not  disputed. 

Within  a  very  few  days  after  Jime  18th,  and  within  two 
days  after  Kuntz  had  paid  the  loading  charges,  Kelly  pro- 
vided a  car  to  receive  the  com.  Carson  then  loaded  corn 
into  the  car  which,  upon  inspection,  was  found  to  be  in  very 
bad  condition  and  Kelly  rightfully  refused  to  accept  it. 
That  the  com,  when  delivered  in  the  car,  was  partly  rotten,. 
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black  and  heated,  is  not  disputed,  while  the  evidence  tends 
strongly  to  show  that  the  com  put  in  the  car  was  not  the  corn 
at  all  of  appellee.  Three  witnesses,  Kelly,  Barnes  and 
Stevens,  testified  that  at  the  car,  while  they  were  examining 
the  corn  in  dispute,  Kuntz  said  he  did  not  blame  Kelly  for 
refusing  to  receive  the  corn  and  that  the  com  in  the  car  was 
not  the  com  he  had  delivered  to  Carson.  Kuntz  himself,  in 
his  testimony,  admits  in  substance  that  the  com  he  saw  in 
the  car  was  not  the  corn  he  raised  on  his  farm  and  hauled 
to  Carson's  elevator. 

Carson  testified  that  he  used  about  three  hundred  to  four 
hundred  bushels  of  Kelly's  com  on  the  ninth  day  of  May  to 
fill  up  a  car  for  his  own  use,  but  thinks  he  replaced  the  com 
some  time  during  the  same  month. 

Appellee  makes  the  claim  that  Kelly  was  to  take  his  own 
chances  in  getting  the  com  from  Carson's  elevator,  but  this 
is  expressly  denied  by  Kelly  and  is,  in  our  judgment,  a  claim 
wholly  without  merit.  Kelly  paid  for  the  stored  corn  ex- 
actly the  same  price  he  did  for  the  com  that  Kuntz  delivered 
upon  his,  Kelly's  scales,  and  there  is  no  pretense  at  all  that 
he  was  not  paying  the  full  market  price  for  the  com  stored 
at  Carson's. 

The  evidence  shows  that  Kelly  bought  and  paid  for  com 
that  Kuntz  did  not  deliver,  as  he  had  contracted  to  do ;  and 
the  manifest  weight  of  the  evidence  is  to  the  effect  that  the 
corn  attempted  to  be  delivered  was  not  the  same  com  which 
Kelly  was  to  receive  from  Kuntz. 

Other  errors  are  assigned,  but  we  do  not  think  it  neces- 
sary to  review  them,  as  the  case  is  one  in  which,  upon  the 
evidence,  there  should  be  a  judgment  in  favor  of  the  ap- 
pellant for  the  amount  of  money  paid  by  him  for  corn  he 
never  received. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded.  ■ 
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Court  of  Honor  v.  CarroUton  T.  Clark. 

1.  Insurance  policy — what  proof  not  essential  to  recovery  upon. 
Proof  of  the  truth  of  the  statements  of  the  applicant  is  not  essen- 
tial to  recovery  upon  an  insurance  policy. 

2.  Wabbanties — rule  of  insurance  law  with  respect  to.  War- 
ranties are  not  favored  since  they 'must  be  literally  fulflllled  and 
where  it  is  doubtful  whether  the  statements  made  in  the  applica- 
tion for  insurance  are  to  be  regarded  as  warranties  or  representa- 
tions, they  will  be  deemed  representations. 

3.  Wabbanty — what  does  not  render  statement  a.  The  use  of 
the  word  "warranty"  does  not  necessarily  render  a  statement  made 
in  an  application  a  warranty. 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  Fulton 
County;  the  Hon.  Geoboe  W.  Thompson,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1905.  Affirmed.  Opinion  filed  March 
20,  1906. 

William  B.  Eisse  and  Mastebs  &  Mastebs,  for  appel- 
lant. 

Marvin  T.  Eobison  and  Habby  M.  Waggoneb,  for  ap- 
pellee. 

Mb.  Justice  Eamsay  delivered  the  opinion  of  the  court. 

Appellee  brought  suit  to  recover  upon  a  benefit  certificate 
of  insurance  issued  by  appellant  to  Armillie  E.  Clark,  wife 
of  appellee.  Upon  the  trial  a  verdict  was  returned  in  his 
favor;  judgment  was  rendered  thereon  and  appellant  brings 
the  suit  to  this  court  by  appeal. 

Appellant  contends  that  under  the  pleadings  it  was  in- 
cumbent upon  the  appellee  to  prove  in  the  first  instance  not 
only  the  issuing  of  the  policy,  the  appellee's  interest  in  the 
life  of  the  insured  and  the  payment  of  all  assessments,  etc., 
but  also  the  performance  of  fulfillment  of  the  warranties  (so- 
called)  contained  in  the  application  upon  which  the  policy 
was  issued. 

This  is  not  the  rule  in  this  state.  Appellee  proved  in 
chief  the  issuing  of  the  policy,  the  date  of  the  death  of  the 
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insured  and  that  all  dues  and  assessments  were  paid  up  to 
the  time  of  her  death;  gave  evidence  of  the  furnishing  of 
proofs  of  death  to  appellant  and  appellant's  rejection  of  the 
claim. 

This  has  been  held  to  make  a  prima  facie  case  in  favor  of 
the  plaintiff.  He  is  not  bound  to  prove  in  the  first  instance 
the  truth  of  the  averments  in  the  application.  Mutual  Bene- 
fit Life  Insurance  Co.  v.  Eobertson,  59  111.,  123 ;  Continental 
Life  Insurance  Co.  v.  Rogers,  119  111.,  474—485;  Phoenix 
Insurance  Co.  v.  Stocks,  149  111.,  319-326. 

In  the  case  last  above  cited  the  court  say  expressly  that 
"To  be  availed  of  as  a  defense,  without  regard  to  whether 
the  statements  of  assured  were  warranties  or  representations 
merely,  their  falsity  or  breach  by  the  assured  must  be  set 
up  and  proved  by  the  defendant  as  a  matter  of  defense." 

It  is  further  contended  by  appellant  that  the  statements 
of  the  insured  in  the  application  signed  by  her  amounted  to 
a  warranty  of  the  truth  thereof,  and  were  not  mere  repre- 
sentations. 

The  language  upon  this  subject  in  the  application,  which 
deceased  signed,  was  in  substance  as  follows:  "I  declare, 
answer  and  warrant  as  follows:  I  live  at  Lewiston;  I  was 
bom  in  the  State  of  Michigan  on  the  first  day  of  January, 
1871;  I  am  now  of  sound  body  and  mind,  in  good  health 
and  free  from  disease;  *  *  *  I  agree  that  any  untrue 
or  fraudulent  statement  or  answer  made  to  the  district  med- 
ical examiner,  or  any  concealment  of  facts,  intentional  or 
otherwise  in  this  application  *  *  *  shall  forfeit  the 
right  of  myself  and  that  of  my  beneficiary,"  etc. 

Appellant  argues  that  such  statement  amounts  to  a  war- 
ranty and  that  all  appellant  need  to  show  to  defeat  a  recov- 
ery is  that  such  warranty  is  not  true,  without  regard  to 
whether  or  not  assured  knew  or  believed  them  to  be  true 
when  she  made  them  and  without  regard  to  the  fact  that  a 
physician,  acting  as  an  examiner  for  the  company,  made 
examination  of  the  deceased  as  to  her  state  of  health  prior 
to  the  issuing  of  her  policy. 

Upon  this  subject  it  is  now  generally  conceded  that  war- 
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ranties  are  not  favored,  since  they  must  be  literally  ful- 
filled. And  if  it  is  doubtful  whether  statements  made  by 
the  applicant  are  to  be  regarded  as  warranties  or  as  repre- 
sentations, they  will  be  deemed  representations.  Amer.  & 
Eng.  Encyclopedia  Law,  2nd  ed.,  vol.  16,  page  923;  Mer- 
chants &  Mechanics'  Ins.  Co.  v.  Schroder,  18  111.  App.,  216. 

We  believe  this  question,  i.e.j  whether  the  declaration  be 
a  warranty  or  merely  a  representation,  to  be  fairly  settled 
against  the  contention  of  appellant.  In  the  case  of  Con- 
tinental Life  Ins.  Co.  v.  Rogers,  119  111.,  474,  the  answer^ 
statements  and  declarations  in  the  application  for  insurance 
were  warranted  by  the  assured  to  be  true  in  all  respects,  and 
the  further  statement  made  that  if  the  policy  was  obtained 
through  fraud,  misrepresentation,  or  concealment,  it  would 
be  null  and  void.  The  court  there  construe  the  two  parts 
of  the  clause  and  say  that  both  elements  are  to  be  considered 
in  forming  a  basis  of  the  decision  as  to  whether  the  state- 
ments make  a  warranty  or  representation  merely,  and  further 
say  that  the  only  way  in  which  to  give  that  provision  of  the 
policy  relating  to  fraud,  concealment  and  misrepresentation 
any  effect  at  all,  is  by  treating  the  answers  in  the  policy  as 
representations  and  not  warranties. 

The  same  doctrine  is  in  substance  announced  in  Globe 
Life  Ins.  Association  v.  Wagner,  188  111.,  133-138,  and 
Connecticut  Mutual  Life  Ins.  Co.  v.  Young,  77  111.  App., 
440. 

While  the  first  clause  or  first  part  of  the  statement,  stand- 
ing alone,  may  perhaps  amount  to  a  warranty  by  the  in- 
sured, the  additional  statement:  "I  agree  that  any  untrue 
or  fraudulent  statement  or  answer  made,  etc.,  will  forfeit 
the  right  of  myself  and  that  of  my  beneficiary,"  renders 
the  entire  proposal  or  statement  a  representation  merely. 

Appellant  upon  the  trial  offered  in  evidence  the  certifi- 
cate of  death  of  the  insured  prepared  by  one  Dr.  Talbott  to 
which  the  court  sustained  an  objection  to  so  much  thereof 
as  had  relation  to  the  duration  of  the  disease  from  which  the 
assured  died.  There  was  no  error  in  excluding  the  evidence 
offered. 
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While  the  statute  may  require  every  physician  to  report 
the  death  of  his  patients  to  the  State  Board  of  Health,  yet 
such  report  could  not  in  itself  be.  evidence  in  this  suit  over 
the  objection  of  appellee.  Such  a  certificate  is  not  of  a  ju- 
dicial character.  Even  if  sworn  to  it  could,  at  most,  be 
competent  only  as  one  of  the  proofs  of  death  which  are  usu- 
ally presented  in  obedience  to  some  rale  of  the  insurance 
company.  This  was  in  substance  all  that  the  court  held 
upon  that  subject  in  Modem  Woodmen  v.  Davis,  184  111., 
236,  cited  by  appellant. 

Under  the  holding  hereinbefore  announced  the  declara- 
tions of  deceased  as  to  her  condition  of  health  were  repre- 
sentations merely  and  to  defeat  a  recovery  upon  the  policy  it 
would  have  been  incumbent  upon  the  part  of  appellant  to 
show  that  such  statements  were  fraudulent  Upon  this  is- 
sue we  are  entirely  satisfied  to  accept  the  verdict  of  the  jury. 
It  seems  to  us  to  be  right  under  the  evidence  and  should  be 
sustained. 

It  is  not  necessary  to  discuss  appellee's  instructions,  com- 
plained of,  as  they  were  properly  given  under  the  holdings 
above  expressed. 

The  judgment  is  affirmed. 

Afp,rmed. 

Daniel  Bordner,  et  alo,  v.  J.  C.  Myers. 

1.  Bill  of  exceptions — what  must  show.  Where  the  action  of 
the  court  In  refusing  to  stay  proceedings  is  sought  to  be  reviewed, 
the  bill  of  exceptions  must  show  the  motion  to  stay  and  the  excep- 
tion to  the  ruling  of  the  court  thereon. 

Action  of  debt.  Appeal  from  the  County  Court  of  DeWltt  County ; 
the  Hon.  Fred  C.  Hill,  Judge,  presiding.  Heard  in  this  court  at 
-the  November  term,  1905.    Affirmed.    Opinion  filed  March  20,  1906. 

John  Fuller,  for  appellants. 

Edward  J.  Sweeney,  for  appellee. 

Mr.  Jistice  Ramsay  delivered  the  opinion  of  the  court. 
Appellee,  J.  C.  Myers,  brought  suit  in  the  County  Court 
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of  De  Witt  County,  against  appellants  upon  an  appeal  bond 
and  recovered  a  judgment  from  which  appellants  have  ap- 
pealed. 

Appellants  have  assigned  several  errors,  but  in  their  argu- 
ment say  that  the  only  error  they  care  to  argue  is  that  the 
court  refused  to  allow  their  motion  to  stay  proceedings  in 
such  suit  until  a  writ  of  error  (then  alleged  to  be  pending  in 
the  Appellate  Court)  could  be  determined. 

The  bill  of  exceptions  does  not  show  the  making  of  the 
motion  to  stay  the  action  of  the  court  thereon,  nor  any  ex- 
ception to  the  ruling  of  the  court. 

If  error  be  assigned  thereon,  such  motion  and  the  action 
of  the  court  upon  the  motion  and  appellants'  exception 
thereto  must  all  be  embodied  in  the  bill  of  exceptions.  C, 
R  I.  &  P.  Ry.  Co.  V.  Town  of  Calumet,  151  IlL,  512;  Hol- 
den  V.  Sherwood,  84  111.,  92. 

Nor  is  it  sufficient  that  the  clerk  recites  in  the  record  that 
exception  was  taken.  Nor  will  joinder  in  error  and  submit- 
ting the  cause  be  a  waiver  of  defect  ii^this  respect.  Martin 
V.  Foulke,  114  111.,  206. 

Since  there  is  no  error  in  this  case  properly  assigned,  the 
judgment  of  the  lower  court  is  affirmed. 

AiJirfffted. 

J.  S.  Boss  y.  E.  F.  Toungman. 

1.  Possession — taking  of,  hy  force,  unlawful.  The  mere  fact 
that  disputed  boundaries  have  been  permanently  established  by 
virtue  of  a  resort  to  the  act  pertaining  to  the  establishment  of 
permanent  lines  and  comers,  approved  May  10,  1901,  does  not  en- 
title a  party  to  take  possession  by  force  of  the  land  Included  within 
the  boundaries  as  determined. 

Forcible  detainer  proceeding.  Error  to  the  Circuit  Court  of  Mc- 
Lean County;  the  Hon.  Colobtix  D.  Mtebs,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1905.  Affirmed.  Opinion 
filed  March  20,  1906. 

Thomas  W.  Tipton,  for  plaintiff  in  error. 
Rayburn  &  Buck,  for  defendant  in  error. 


Thibd  District— a.  D.  1906.  495 

Ross  V.  Youngman. 

Mb,  Justice  Ramsay  delivered  the  opinion  of  the  court. 

The  parties  to  this  suit,  E.  F.  Youngman  and  J.  S.  Ross, 
own  adjoining  lots  in  the  southwest  quarter  of  section  11  in 
township  23  north,  range  2,  in  McLean  County. 

There  was  a  dispute  between  them  as  to  the  location  of 
the  line  between  their  said  lots,  and  Ross  began  proceedings 
in  the  Circuit  Court  of  McLean  County  under  the  law  re- 
lating to  the  establishment  of  permanent  lines  and  comers, 
approved  May  10,  1901,  in  force  July  1,  1901,  to  have  the 
comers  and  boundary  between  said  lots  permanently  estab- 
lished. Such  proceedings  followed  that  an  order  was  made 
by  said  court  approving  and  confirming  report  of  the  com- 
mission and  establishing  the  comers  and  boundary  between 
said  lots.  Said  boundary,  by  that  means,  was  so  established 
that  the  south  line  of  Ross'-s  lot  was  set  over  to  the  south  so 
as  to  include  a  part  of  the  lot  that  Youngman  had  been  in 
possession  of  prior  thereto. 

Prior  to  the  making  of. said  order  Youngman  and  his 
grantors  had  been  in  continuous  possession  of  his  lot  for 
more  than  twenty  years  and  had  exercised  right  of  posses- 
sion for  that  period,  up  to  a  fence  near  the  north  line  of  the 
lot. 

After  the  final  order  had  been  made  in  said  proceedings, 
Ross  erected  a  new  fence  upon  the  boundary  as  established 
by  the  order,  and  by  so  doing  took  possession  of  that  much  of 
the  premises  that  Youngman  had  so  possessed,  as  lay  north 
of  the  new  line.  Thereupon  Youngman  brought  this  suit 
in  forcible  detainer,  which  on  appeal,  was  tried  in  the  Cir- 
cuit Court  of  McLean  County,  where  judgment  was  entered 
for  Youngman.     Ross  appeals. 

We  think  that  appellant  Ross  has  clearly  mistaken  the 
force  and  extent  of  the  statute  relied  upon  by  him.  Its 
only  purpose  and  effect  is  to  provide  owners  of  adjoining 
lands  with  an  effective  means  of  settling  disputed  comers 
and  boundaries;  it  being  still  necessary  for  them  to  resort 
to  the  courts  by  appropriate  remedy  to  recover  their  respec- 
tive premises  after  their  comers  and  boundaries  have  been 
permanently  established. 
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The  owner  of  real  property  has  no  right  to  take  possession 
by  force,  of  premises  occupied  or  possessed  by  another, 
even  though  such  owner  may  be  justly  entitled  to  such  pos- 
session. Phelps  V.  Randolph,  147  111.,  335.  Appellant 
had  a  complete  remedy  at  law.  He  should  have  sought  that 
remedy  instead  of  forcing  possession.  The  judgment  is  af- 
firmed. 

AiJirmed. 


Jerseyvllle  Shoe  Mannfaeturlng  Company  t.  0.  H.  Bell. 

1.  Former  suit  pending — how  objection  of,  may  be  removed. 
The  objection  of  former  suit  pending  may  be  removed,  even  after 
a  plea  relying  thereon  filed  in  the  second  suit,  by  dismissal  of  such 
former  suit. 

2.  Assessment  of  damages — what  evidence  defaulted  party  can- 
not introduce.  A  party  in  default  cannot  introduce  upon  the  assess- 
ment of  damages  evidence  which  tends  to  establish  a  substantial 
defense  to  the  plaintiff's  action. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Jersey 
County;  the  Hon.  Owen  P.  Thompson,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1905.  Affirmed.  Opinion  filed 
March  20,  1906. 

Hamilton  &  Hamilton,  for  appellant. 
Thomas  F.  Ferns,  for  appellee. 

Mr.  Justice  Ramsay  delivered  the  opinion  of  the  court. 

O.  H.  Bell,  the  appellee,  brought  suit  in  the  Circuit  Court 
of  Jersey  county  to  recover  a  balance  alleged  to  be  due  from 
appellant  to  him  for  labor;  he  recovered  a  judgment  and 
the  shoe  company  appealed. 

While  said  suit  was  pending  and  on  the  25th  day  of  Sep- 
tember, 1905,  appellant  filed  its  plea  in  abatement  setting 
up  that  prior  to  the  commencement  of  suit  in  the  Circuit 
Court  and  on  the  9th  day  of  June,  1905,  Bell  had  instituted 
a  suit  before  a  justice  of  the  peace  for  the  identical  claim 
sued  for  and  that  said  former  suit  was  still  pending  and  un- 
determined. 
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To  this  plea  Bell  filed  two  replications.  The  first  of  said 
replications  set  up  that  after  the  filing  of  the  plea  of  abate- 
ment and  on  the  26th  day  of  September,  1905,  said  former 
suit  was  dismissed  out  of  court  by  plaintiff.  The  second 
replication  set  up  that  there  was  not  any  record  of  the  said 
supposed  former  suit  remaining  in  manner  and  form  as  in 
said  plea  of  abatement  alleged. 

Appellant  filed  a  demurrer  to  each  of  said  two  replica- 
tions which  was  overruled.  Thereupon  appellant  elected  to 
stand  by  its  demurrer. 

Afterward,  upon  the  assessment  of  damages,  appellant 
sought  to  show  that  appellee's  work  was  defectively  done  and 
not  up  to  the  standard  required  by  appellant,  to  the  introduc- 
tion of  which  an  objection  was  made  and  sustained  on  the 
ground  that  appellant  was  in  default  for  want  of  plea,  and 
appellant  excepted. 

Appellant  fij^t  contends  that  the  court  erred  in  overlruling 
its  demurrer  to  the  first  and  second  replications;  that  the 
plea  in  abatement  was  good  when  filed  and  that  appellee 
could  not,  after  the  filing  of  the  plea,  dismiss  his  former 
suit  and  then  set  that  fact  up  by  replication  in  answer  to 
the  plea.  This  subject  is  one  upon  which  the  authorities  are 
not  altogether  in  accord  and  while  the  author  and  compiler 
of  the  first  edition  of  the  American  and  English  Encyclo- 
pedia of  Law,  vol.  8,  page  551,  supports  the  contention  of 
appellant,  yet  we  do  not  think  that  such  statement  there  made 
is  in  accord  with  the  more  modem  holding  of  the  courts. 
In  the  Encyclopedia  of  Pleading  and  Practice,  a  somewhat 
more  recent  work  by  the  same  authority,  vol.  1,  on  page  755, 
the  writer  says  that  "The  prevailing  rule  now  is  that  the 
discontinuance  or  dismissal  of  the  first  suit  after  the  com- 
mencement of  the  second  may  be  set  up  in  reply  to  the  plea 
and  thus  defeat  an  abatement,"  and  in  a  note  on  page  756 
says :  "According  to  the  later  cases,  the  objection  of  a  former 
suit  pending  is  removed  by  its  dismissal  or  discontinuance, 
even  after  plea  in  abatement  in  the  second  suit,"  and  cites 
many   authorities   in   support   of   the   more  modem   rule. 

32 
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There  was  no  error  in  the  action  of  the  court  in  overruling 
the  demurrer  to  said  replications. 

It  is  next  said  by  appellant  that  the  court  erred  in  not  al- 
lowing it  to  show  after  it  was  in  default  for  want  of  plea, 
upon  the  hearing  to  assess  appellee's  damage,  that  Bell  had 
not  done  his  work  properly,  so  that  it  would  pass  inspection 
and  by  that  means  reduce  the  damages  of  appellee. 

Appellant  alleges  that  the  action  of  the  court  in  that  re- 
gard was  error  upon  two  grounds :  first,  that  a  defendant  in 
default  can  be  heard  upon  assessment  of  damages  upon  an 
inquiry,  and,  second,  that  a  defendant  in  default  may  re- 
coup. 

Upon  the  first  of  tliese  two  propositions  appellant  lays 
considerable  stress  upon  the  case  of  Cairo  and  St.  L.  R.  R. 
Co.  V.  Holbrook,  72  111.,  419,  where  it  was  said  that  "The 
defendant's  rights  were  not  wholly  foreclosed  by  the  default. 
While  the  defendant  admits  every  material  allegation  of 
the  declaration  it  does  not  admit  the  amount  of  damages." 
This  language,  however,  is  not  broad  enough  to  admit  of  a 
defendant  in  default  giving  evidence  of  a  substantive  de- 
fense. 

The  defense  offered  upon  the  inquiry  in  the  case  at  bar 
was  an  affirmative  and  substantive  one.  It  was  in  effect  an 
effort  to  show  that  Bell's  work  was  improperly  done  and 
that  by  reason  thereof  he  could  not  recover  for  his  labor; 
this,  if  allowed,  would  have  tended  to  show  that  Bell  had  no 
cause  of  action,  a  position  not  permitted  by  the  authorities 
where  a  defendant  is  in  default  for  want  of  plea.  The  case 
cited  (C.  &  St.  L.  R  R.  Co.  v.  Holbrook)  holds  that  upon 
a  writ  of  inquiry  the  defendant  cannot  introduce  evidence 
tending  to  show  that  plaintiff  had  no  cause  of  action. 

The  position  that  a  defendant  in  default  for  want  of 
plea  cannot  give  evidence  tending  to  show  that  plaintiff  had 
no  cause  of  action,  is  fully  sustained  by  the  authorities. 
Foreman  Shoe  Co.  v.  Lewis  &  Co.,  191  111.,  155;  Cook  v. 
Skelton,  20  III,  107;  Herrington  v.  Stevens,  26  111,,  298. 
In  the  case  last  cited  the  court  say  that :  "On  an  inquest  of 
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damages,  the  right  of  the  defendant  does  not  extend  so  far 
as  to  allow  him  to  introduce  a  substantive  defense." 

We  cannot  say  just  how  much  stress  appellant  lays  upon 
the  doctrine  of  recoupment,  for  while  in  its  first  brief  and 
argument  filed  herein,  on  page  21,  it  says:  "In  mitigation  of 
damages  after  default  the  defendant  may  recoup  for  the 
amount  of  defective  work  charged  for  by  appellee  that  would 
not  pass  inspection  and  it  was  error  to  reject  the  evidence 
of  appellant  upon  this  proposition,"  in  its  reply  brief  on 
page  4  it  says:  "There  is  no  question  of  recoupment  in- 
volved in  the  case  at  bar."  We  h6ld,  however,  that  to  war- 
rant the  admission  of  evidence  in  recoupment  there  must  be 
at  least  a  plea  of  the  general  issue.  Our  courts  have  held 
uniformly  that  a  defendant  may  recoup  under  that  plea 
without  notice ;  but  we  know  of  no  case  where  such  action  has 
been  had  without  either  plea  or  notice. 

We  have  no  power  to  allow  any  additional  attomey^s  fees 
for  services  in  this  court  and  appellee's  claim  upon  that  basis 
will  be  denied. 

The  judgment  of  the  Circuit  Court  is  aflSrmed. 

Ajjirmed. 


Thomas  J.  Henneberry,  et  aL,  t.  Hngh  A.  Binns,  et  al. 

1.  Seniob  mobtgaqb— junior  mortgagee  not  estopped  to  question 
amount  due  under.  While  an  estoppel  to  deny  the  validity  of  a 
senior  mortgage  may  exist  as  against  a  Junior  mortgagee  where 
his  mortgage  has  heen  expressly  made  subject  thereto,  yet  such 
mortgagee  is  not  precluded  from  questioning  the  amount  due  under 
such  senior  mortgage.  -    , 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Logan 
County;  the  Hon.  Geobge  W.  Patton,  Judge,  presiding.  Heard  In 
this  court  at  the  May  term,  1905.  Affirmed.  Opinion  filed  March 
20,  1906. 

Beach,  Hodnett  &  Tbapp,  for  appellants. 

Blinn  &  Covey,  for  appellees. 
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Appellees  filed  a  bill  in  chancery  against  appellants  for  an 
aocounting  and  upon  the  hearing  were  awarded  a  decree  for 
$901.33  {i.e.  $618.01  to  Binns  and  $283.32  to  Ford),  from 
which  decree  an  appeal  was  taken  by  appellants. 

Prior  to  the  18th  day  of  July,  1903,  one  Hallinan  had 
entered  into  a  contract  with  the  firm  of  Be^s,  Lynd  &  Hen- 
neberry  to  sell  them  a  lot  of  about  5,000  bushels  of  com; 
a  part  of  it  at  thirty-five  cents  per  bushel  and  a  part  at 
thirty-six  cents  per  bushel. 

On  the  eighteenth  day  of  July,  1903,  Hallinan  made  two 
chattel  mortgages,  one  to  Henneberry  (a  member  of  said 
firm)  and  others,  to  secure  one  note  to  Henneberry  for 
$1,443.86;  one  note  for  $700  payable  to  one  Brennan;  one 
for  $400  payable  to  Taylor  &  Company,  and  in  such  mort- 
gage also  agreed  to  secure  said  Henneberry  against  loss  as 
surety  for  having  signed  four  promissory  notes  with  Halli- 
nan, one  for  $150  payable  to  Charles  Spence;  one  for  $160 
to  Mike  Tiemey ;  one  to  L.  C,  Schwerdtf erger  for  $220,  and 
one  for  $350  payable  to  Prather  and  Company;  the  other 
of  said  two  chattel  mortgages  was  made  to  Binns  and  Ford 
to  secure  the  payment  of  $900. 

The  first  of  said  two  mortgages  covered  said  lot  of  com 
and  some  other  property.  The  mortgage  to  Binns  and  Ford 
was  made  subject  to  the  mortgage  of  Henneberry  et  al.  and 
covered  the  same  property,  except  the  com.  Botii  mortgages 
were  in  the  usual  form  with  covenant  upon  the  part  of  the 
mortgagor  that  he  was  lawfully  possessed  of  the  said  goods 
and  chattels  as  of  his  own  property,  etc. 

In  August,  1903,  Hallinan  delivered  the  com  to  Henne- 
berry, who,  it  is  claimed,  took  and  accepted  it  upon  his 
firm's  contract  at  the  agreed  price,  although  at  the  time  of 
the  delivery  it  was  worth  forty-eight  cents  per  bushel. 

Afterwards  Henneberry  foreclosed  his  mortgage,  and  from 
the  entire  proceeds  received  the  sum  of  $4,691.44,  if  he  be 
charged  with  the  com  at  forty-eight  cents  i)er  bushel.  He- 
paid  all  the  items  of  indebtedness  described  in  the  first  mort- 
gage and  expenses  in  the  sum  of  $599.42,  which  aggregated 
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$3,761.86,  leaving  a  balance  in  his  hands  of  $929.65,  unless 
he  is  credited  with  payment  of  several  items  not  embraced 
or  described  in  his  chattel  mortgage. 

Appellants  seek  to  escape  liability  upon  an  accounting  to 
said  second  mortgagees  for  said  over-plus  upon  several 
grounds.  First,  they  contend  that  Henneberry  (acting  for 
his  firm)  received  said  corn  under  his  contract  of  sale  and 
he  cannot  be  made  to  account  to  the  second  mortgagees  for 
the  actual  value  of  the  com  when  he  received  it.  This  posi- 
tion is  not  consistent  and  cannot  be  sustained,*  When  Hen- 
neberry took  a  note  for  the  amount  due  from  Hallinan  and 
a  mortgage  to  secure  it  he,  by  that  action,  abandoned  his 
alleged  contract  of  sale.  He  might  havo  Fccured  his  con- 
tract of  sale  by  mortgage  if  he  had  chosen  to  do  so,  but  by 
taking  a  note,  which  called  for  the  payment  of  a  sum  cer- 
tain, in  cash,  he  elected  to  accept  the  cash,  in  place  of  the 
fulfillment  of  the  contract,  and  if  com  had  gone  down  below 
the  agreed  price  of  thirty-five  and  thirty-six  cents  per  bushel 
he  could  not  have  been  forced  to  accept  less  than  the  amount 
due  on  the  note,  by  its  terms. 

Appellants  further  contend  that  appellees  are  not  in  posi- 
tion to  ask  them  for  an  accounting  because  appellees  had  no 
mortgage  upon  the  com  and  therefore  could  not  complain  of 
its  disposition. 

The  rule  is  well  established  in  equity  that  "A  person  hav- 
ing the  right  to  satisfy  his  debt  out  of  two  funds,  to  but  one 
of  which  another  can  resort,  should  be  compelled  first  to  ex- 
haust the  fund  to  which  the  other  cannot  resort  before  com- 
ing upon  the  one  available  to  both."  2nd  Amer.  &  Eng. 
Ency.  Law,  vol.  19,  page  1256. 

"The  application  of  the  doctrine  is  in  no  way  affected  by 
the  nature  of  the  property  constituting  the  different  funds. 
The  rule  is  enforced  whenever  a  paramount  creditor  can  re- 
sort to  two  funds  to  only  one  of  which  a  junior  creditor  has 
access."     Idem,  page  1262. 

Under  this  rule  appellants  were  bound  to  resort  first  to 
the  com  for  the  payment  of  their  debt  as  against  the  second 
mortgagees,  and  therefore  appellees  can,  in  this  case,  insist 
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upon  an  accounting  for  its  actual  value  at  the  time  of  its  de- 
livery to  appellants. 

Appellants  next  contend  that  since  appellees'  mortgage 
"was  made  subject  to  that  of  appellants  that  they  are  es- 
topped from  denying  the  amount  due  upon  the  notes  de- 
scribed in  such  mortgage.  We  know  of  no  rule  that  sup- 
ports that  claim. 

Appellants  cite  us  to  several  authorities  upon  the  propo- 
sition that  a  mortgagee  or  grantee  whose  right  is  subject  to 
that  of  another  is  estopped  from  denying  the  validity  of  the 
prior  claim,  but  that  does  not  arm  the  owner  of  such  prior 
claim  with  authority  to  demand  more  than  is  actually  due; 
if  it  did  he  could  not  be  made  to  account  for  payments  re- 
ceived by  him  upon  his  debt,  after  taking  his  mortgage  or 
other  security.  The  court  was  right  in  allowing  appellants 
credit  for  such  sum  only,  as  was  actually  due  upon  the  notes 
described  in  their  mortgage. 

The  trial  court  was  also  right  in  refusing  to  credit  Hen- 
neberry with  the  payment  of  claims  not  described  in  his  chat- 
tel mortgage,  notwithstanding  the  fact  that  some  of  the  debts 
described  therein  were  described  as  larger  than  they  were  in 
fact. 

To  allow  appellants  to  apply  funds  to  the  payment  of 
other  debts  under  the  claim  of  paying  future  advancements, 
or  to  use  the  difference  between  the  actual  amount  due  upon 
the  claims  described  in  the  mortgage  and  the  face  of  the 
notes,  to  the  payment  of  claims  not  described  in  the  mort- 
gage, would  be  to  allow  them  to  change  and  alter  the  terms 
and  conditions  of  the  mortgage  itself,  to  the  prejudice  of  the 
subsequent  incumbrance. 

It  is  also  contended  that  Beggs  and  Lynd  should  have  been 
made  parties  to  the  bill,  inasmuch  as  the  com  was  bought  by 
the  firm  before  taking  the  chattel  mortgage,  and  an  account- 
ing therefor  is  asked  of  the  money  received  by  Henneberry. 

The  evidence  shows  that  Henneberry  was  acting  for  the 
firm  of  which  he  was  a  member  and,  so  far  as  the  interests  of 
the  firm  were  concerned,  accepted  the  mortgage  in  his  indi- 
vidual name,  handled  and  disbursed  the  funds  arising  from 
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the  sale.  He  is  the  only  one,  under  the  evidence,  who  could 
be  held  as  a  trustee  in  this  proceeding.  The  note  and  mort- 
gage under  which  we  hold  that  Henneberry  must  account, 
were  made  to  him  as  an  individual  ^nd  all  the  proceeds  of  the 
property  came  into  his  hands  as  such  individual;  he  may 
have  been  acting  for  the  firm  and  for  their  interest  so  far 
as  their  rights  between  themselves  may  go;  but  as  to  the 
rights  of  appellees  he  was  acting  solely  as  an  individual. 
The  decree  of  the  court  was  right  and  is  affirmed. 

Affirmed. 


Jones  &  Adams  Company  y.  Thomas  George. 

1.  Fellow-sebvants — how  question  as  to  who  are,  determined. 
The  question  whether  the  relation  of  fellow-servants  exists  is  al- 
ways one  for  the  Jury  unless  the  facts  admitted  or  proved  beyond 
dispute  show  the  existence  of  the  relation. 

2.  Assumed  bisk — how  question  of,  is  determined.  Whether  or 
not  a  servant  had  assumed  a  risk  which  resulted  in  his  injury,  is 
a  question  of  fact  for  the  Jury. 

3.  CJoNTBiBUTOBY  NEOLioENCE — how  questUm  of,  determined.  The 
question  as  to  whether  the  plaintiff  was  guilty  of  contributory  neg- 
ligence, is  one  of  fact  to  be  determined  by  the  Jury. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Vermilion  County;  the  Hon.  E.  R.  E.  Kimbbouoh, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1905.  Af- 
firmed.   Opinion  filed  March  20,  1906. 

H.  M.  Steely,  for  appellant. 

Charles  Taylor  and  S.  M.  Clabk,  for  appellee. 

Me.  Justice  Ramsay  delivered  the  opinion  of  the  conrt. 

Thomas  George  brought  suit  against  the  appellant  com- 
pany, for  injuries  alleged  to  have  been  sustained  by  him 
while  he  was  in  appellant's  employment  as  a  ear-drivor  in  a 
coal  mine.  A  verdict  was  returned  for  $5,000.  Appellee 
entered  a  remittitur  for  $1,500  and  thereupon  the  court  ren- 
dered judgment  for  $3,500,  from  which  appellant  has  prose- 
cuted an  appeal  to  this  court. 
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Appellee  at  the  time  of  the  alleged  injury  was  driving  a 
mule, '  hauling  coal  cars  along  a  mine  entry  of  appellant, 
when  the  coal,  which  was  piled  above  the  top  of  the  car, 
struck  some  timbers  in  the  roof  of  the  entry  which  resulted 
in  appellee's  being  caught  between  the  front  end  of  the  for- 
ward car  and  some  timbers,  from  which  he  suffered  injury, 
alleged  to  be  permanent. 

It  seems  from  the  evidence  that  the  entry  in  which  ap- 
pellee was  working  was  what  is  known  as  a  low  entry,  being 
about  four  feet  and  six  or  eight  inches  from  the  top  of  the 
rail  (on  which  the  cars  ran)  to  the  bottom  of  the  timbers  in 
the  roof.  At  the  time  of  the  injury  two  different  sized  cars 
were  in  use,  varying  in  height  about  three  or  four  inches  and 
weighing  about  2,200  pounds  each;  the  highest  cars  being 
about  three  feet  and  six  inches  high  from  the  top  of  the  rail 
to  the  top  of  the  car,  which  would  leave  only  about  one  foot  of 
space  between  the  top  of  the  car  and  the  timbers  in  the  roof. 
These  cars  were  filled  by  the  miners  and  it  was  then  the 
duty  of  appellee  to  drive  them  through  or  along  the  entry  to 
the  mouth  thereof.  At  the  time  of  the  injury  some  of  the 
timbers  in  this  entry,  supporting  the  roof,  had  sagged  in  the 
middle  (some  of  the  witnesses  put  the  sag  at  two  or  three 
inches,  while  Layton  says  the  roof  at  that  place  was  foui 
or  five  inches  lower),  and  while  appellee  was  taking  out 
three  loaded  cars,  and  riding  on  a  Seat  hooked  on  the  front 
end  of  the  forward  car,  the  coal  in  the  front  car,  because  of 
its  height  above  the  top  of  the  car,  caught  against  these 
sagged  timbers  in  the  roof  of  the  entry,  and  the  car  was 
jerked  or  thrown  in  such  a  way  that  appellee  was  caught  be- 
tween the  car  and  timbers,  and  injured.  The  negligence  al- 
leged consisted  in  allowing  these  timbers  to  become  sagged 
down  and  remain  in  a  dangerous  and  unsafe  condition. 

Appellant  first  contends  that  it  was  error  for  the  court 
to  allow  appellee  to  testify  that  he  had  been  put  to  expense 
for  nursing,  which  nursing  was  done  by  members  of  his 
family,  and  also  to  testify  that  he  had  a  wife  and  three 
children.  The  admission  of  this  evidence  was  error,  but  was 
such  error  that  it  could  be  cured  by  a  remittitur.     The  ex- 
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pense  alleged  for  nursing  was  less  than  $20,  and  so  trifling 
that  the  effect  of  admitting  such  evidence,  as  well  as  that  of 
the  appellee  having  a  family,  was  wholly  and  amply  over- 
come by  the  remittitur  of  $1,500. 

Appellant  also  contends  that  the  coal  miners  who  loaded 
the  coal  too  high  upon  the  cars,  were  the  fellow  servants  of 
appellee  and  therefore  he  could  not  recover. 

"The  question  whether  the  relation  of  fellow  servants  ex- 
ists is  always  one  for  the  jury,  unless  the  facts  admitted  or 
proved  beyond  dispute  show  the  existence  of  the  relation.^' 
Hartley  v.  C.  &  A  R  R  Co.,  197  111.,  440.  In  this  case 
the  court  cannot  say  from  the  evidence  that  these  servants 
were  so  directly  co-operating  with  each  other  in  a  particular 
business,  or  that  they  were  in  such  habitual  association  that 
they  could  exercise  a  mutual  influence,  one  upon  the  other. 

The  question  of  relationship  then  was  one  of  fact  for  the 
jury,  under  the  definition  of  the  term  as  given  by  the  court. 
The  rule  on  this  subject  was  fully  and  fairly  stated  to  the 
jury  by  the  appellant's  eighth,  ninth  atnd  tenth  instructions. 

It  is  also  contended  by  appellant  that  the  risk  involved  was 
one  which  appellee  assumed;  and  also  that  appellee  was 
guilty  of  negligence  which  contributed  to  the  injury. 

Whether  or  not  appellee  assumed  the  risk  was  also  a  ques- 
tion of  fact  for  the  jury.  In  determining  whether  or  not 
appellee  was  in  any  way  chargeable  with  knowledge  of  the 
'defective  condition  of  the  roof,  the  jury  had  the  right  to  take 
into  account  the  uncertain  light  in  use,  the  exacting  char- 
acter and  nature  of  the  work  appellee  was  doing,  and  from  all 
the  surrounding  circumstances  determine  whether,  in  pass- 
ing back  and  forth,  appellee  had  time  to  and  did  take  into 
account  the  condition  of  the  roof  timbers,  or  whether  his 
time  and  attention  were  given  to  his  mule  and  cars  and  to 
the  track  ahead  of  him.  If  the  care  which  his  work  de- 
manded did  take  all  his  attention,  then  he  was  not  in  a  po- 
sition to  notice  the  condition  of  the  roof  timbers  and  their 
exact  position. 

The  question  of  contributory  negligence  on  the  part  of 
appellee  was  also  one  for  the  determination  of  the  jury. 
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He  was  riding  upon  the  car  in  a  manner  and  upon  a  seat 
which  the  company  had  provided,  in  a  very  low  entry  hav- 
ing broken  or  sagged  roof  timbers,  using  cars  of  two  dif- 
ferent sizes  and  loaded  with  coal  too  high,  by  men  that  the 
jury  had  the  right  to  say  were  not  his  fellow  servants. 

These  two  matters  were  fully  and  fairly  left  to  the  jury 
upon  the  evidence  under  the  instructions,  and  their  conclu- 
sions are  not  against  the  manifest  weight  of  the  evidence. 

There  was  no  error  in  admitting  testimony  to  show  that 
the  labor  which  appellee  did  after  the  injury  was  reasonably 
worth  only  $1.16  per  day,  instead  of  $2.23  which  he  was 
then  receiving  from  appellant. 

The  evidence  warranted  the  conclusion  that  he  was  unable 
to  do  heavy  work  or  to  assume  the  burdens  of  his  former 
station  as  driver,  and  under  such  circumstances  it  was  proper 
to  show  what  his  services  were  reasonably  worth,  u  e»  what  he 
could  reasonably  expect  to  earn,  although  appellant  was 
paying  him  more  for  that  work  than  others  got  for  like 
services. 

Appellant's  criticism  of  appellee's  fifth  instruction  that 
it  omitted  to  state  that  plaintiff  could  not  recover  if  he  had 
equal  opportunity  with  the  employer  for  knowing  of  the 
alleged  defect,  would  have  some  force  if  appellant's  seventh 
instruction  as  given,  had  not  fully  covered  that  point;  as  it 
did,  however,  appellant  cannot  complain. 

The  criticism  of  appellee's  second  instruction  is  withou*t 
any  force,  as  that  instruction  merely  defines  what  would 
be  due  care  upon  the  part  of  appellee,  and  does  not  direct  a 
verdict. 

The  instructions  as  a  series  seem  to  have  stated  the  law 
governing  the  case  fully  and  fairly  for  appellant  and  we  do 
not  think  it  has  any  reason  to  complain  upon  that  score. 

There  are  other  errors  alleged  which  we  do  not  discuss,  as 
we  believe  them  to  be  without  merit,  and  discussion  thereof 
would  prolong  this  opinion  to  undue  proportions. 

There  was  evidence  in  the  case  tending  to  show  that  ap- 
pellee was  permanently  injured  and  upon  a  review  of  the 
whole  evidence  we  think  that  the  damages,  $3,500,  are  not 
excessive,  and  the  judgment  is  affirmed. 

AfjlfTned* 
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Walter  A.  Spurgln  v.  George  W.  Kruse. 

1.  Setoff — when  defense  of,  cannot  he  interposed.  A  defense 
of  set-off  cannot  be  interposed  in  an  action  to  recover  a  penalty 
provided  for  by  statute. 

2.  Recoupment — when  defense  of,  may  te  interposed.  Recoup- 
ment is  in  law  a  mitigation  of  damages  and  the  defense  is  of  such 
a  nature  as  will  permit  a  claim  originating  in  contract  to  be  inter- 
posed as  against  one  suing  in  tort;  likewise  damages  for  a  tort 
may  be  recouped  against  a  claim  predicated  upon  a  contract. 

Action  of  debt  to  recover  penalty.  Appeal  from  the  Circuit  Court 
of  McDonough  County;  the  Hon.  John  A.  Gbay,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1905.  Reversed  and 
remanded  with  directions.    Opinion  filed  March  20,  1906. 

Elting  &  O'Haeba,  for  appellant. 

Neece  &  Son,  for  appellee. 

Mr.  Justice  Ramsay  delivered  the  opinion  of  the  court. 

Walter  A.  Spurgin  brought  suit  in  the  Circuit  Court 
of  McDonough  county  against  George  W.  Kruse  under  sec- 
tion two  of  an  act  to  regulate  the  sale  of  property  under 
chattel  mortgages,  approved  June  21,  1895,  in  force  July 
1,  1895. 

The  declaration  set  out  in  substance  that  Spurgin  made 
a  chattel  mortgage  to  Kruse  upon  859  head  of  sheep  to 
secure  the  payment  of  a  promissory  note  for  the  sum  of 
$2,140 ;  that  upon  the  maturity  of  said  note  Kruse  took  pos- 
session of  said  property  under  his  mortgage  and  sold  the 
same,  but  did  not  make  out  any  statement  showing  the  items 
of  said  property  sold,  the  names  of  the  purchasers  and 
amount  for  which  each  article  sold,  and  did  not  within  ten 
days  after  the  sale  deliver  an  itemized  statement  of  such 
sale  to  the  plaintiff,  by  means  whereof,  under  said  statute 
Kruse  became  liable  to  Spui^n  to  the  extent  of  one-third 
the  value  of  the  property  so  sold. 

Kruse,  the  appellee,  filed  two  pleas ;  the  first  was  the  gen- 
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eral  issue^  and  the  second  was  a  plea  of  set-off^  setting  up 
the  note  secured  by  the  chattel  mortgage  and  asking,  as 
against  the  sum  due  from  Kruse  to  Spurgin,  to  set  off  the 
balance  then  due  from  Spurgin  to  Kruse  upon  the  note. 

To  this  second  plea  Spurgin,  appellant,  filed  a  demurrer 
which  was  overruled  by  the  court.  Appellant  excepted  to 
the  ruling  of  the  court,  elected  to  stand  by  his  demurrer  and 
brings  the  suit  to  this  court  upon  appeal. 

We  think  the  trial  court  was  in  error  in  overruling  the  de- 
murrer to  said  second  plea. 

Our  statute  governing  practice  in  courts  of  record,  sec- 
tion thirty,  provides  that  a  defendant  may  plead  setroff  or 
give  notice  thereof  under  the  general  issue,  in  any  action 
brought  upon  any  contract  or  agreement,  either  express  or 
implied.  This  suit  is  one  to  recover  a  penalty  for  an  alleged 
violation  of  a  statute;  and  is  not  for  a  breach  of  a  contract 
or  agreement. 

1  In  cases  where  our  courts  have  held  that  a  judgment  is 
not  a  contract  within  the  meaning  of  the  statute  in  relation 
to  what  may  be  matters  of  set-off,  they  have  said  that  the 
words  "contract"  and  "agreement"  are  used  in  their  oi^ 
dinary  sense,  and  not  with  the  intention  of  embracing  every 
imaginable  litigation  upon  every  cause  of  action.  Eae  v. 
Hulbert^  17  111.,  572;  Ambler  v.  Whipple,  139  111.,  311- 
318. 

We  do  not  think  there  can  be  any  doubt  that  such  words, 
so  employed  in  our  statute,  are  not  broad  enough  to  admit 
a  plea  of  set-off  in  a  case  like  the  one  at  bar,  and  that  the 
demurrer  to  the  second  plea  should  have  been  sustained. 

As  this  case  must  be  reversed  for  trial,  it  may  be  right  to 
say  that  we  see  no  reason  why  Kruse  cannot  recoup  under 
his  plea  of  the  general  issue  and  by  that  means  reduce  Spur- 
gin's  recovery  to  the  extent  of  the  balance  unpaid,  if  any, 
upon  the  note  involved. 

Even  if  appellant's  right  of  action  is  not  founded  upon  a 
contract,  but  rests  in  tort,  appellee  can  recoup,  if  that  right 
to  recoup  grows  out  of  the  same  subject-matter  or  transac- 
tion.    Recoupment  is  really  a  doctrine  of  mitigation  of  dam- 
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ageSy  and  has  been  held  to  permit  a  claim  originating  in 
contract  to  be  allowed  in  recoupment  against  one  foimded 
in  tort,  and  damages  for  the  tort  to  be  recouped  in  a  suit 
upon  a  contract.  Streeter  v.  Streeter,  43  111.,  155;  Bur- 
roughs V.  Clancey,  53  111.,  30 ;  Scott  v.  Kenton,  81  111.,  96. 

While  the  note  upon  which  appellee  may  seek  to  recoup 
is  signed  by  another  person,  besides  appellant,  yet  it  appears 
from  the  averments  in  the  declaration  that  the  indebted- 
ness witnessed  by  the  note  was  the  debt  of  appellant.  There- 
fore, since  the  suit  is  brought  by  the  principal  maker  of 
the  note,  it  is  competent  to  recoup  the  balance  unpaid  upon 
the  note. 

The  judgment  is  reversed,  with  direction  to  the  Circuit 
Court  to  sustain  the  demmrrer  to  the  second  plea. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded;  with  directions. 


George  Belseli,  et  al.^  v.  Lizzie  M.  Foster. 

1.  iNSTBUcnoN — When  failure  of,,  to  confine  jury  to  declaration^ 
not  error.  An  Instruction  which  refers  to  "the  alleged  assault/' 
without  referring  to  the  assault  as  described  in  the  declaration,  is 
not  erroneous  where  there  was  only  one  assault  mentioned  in  the 
evidence. 

Proceeding  under  Dram-Shop  Ac^.  Appeal  from  the  Circuit 
Court  of  Sangamon  County;  the  Hon.  James  A.  Cbeiohton,  Judge* 
presiding.  Heard  in  this  court  at  the  November  term,  1905.  Af- 
firmed.   Opinion  filed  Blarch  20,  1906. 

Shutt,  Gbaham  &  Graham,  for  appellants. 

BoBEBT  H.  Patton  and  James  E.  Dowlino,  for  ap- 
pellee. 

Mb.  Justice  Bamsay  delivered  the  opinion  of  the  court. 

Lizzie  M.  Foster,  the  appellee,  brought  suit  in  the  Cir- 
cuit Court  of  Sangamon  county,  against  appellants,  under 
the  Dram-Shop  Act,  claiming  that  her  husband  became  in- 
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toxicated  in  a  saloon  conducted  in  a  building  owned  by 
appellants,  and  that  while  so  intoxicated  he  assaulted  ap- 
pellee, by  means  whereof  she  miscarried  and  suffered  nervous 
prostration,  etc.  The  jury  returned  a  verdict  in  appellee's 
favor  for  $500,  judgment  was  rendered  thereon  and  Reisch 
et  al.  appeal. 

Appellants  emphasize  three  grounds  only,  upon  which 
they  ask  for  a  reversal  of  the  judgment.  They  first  con- 
tend that  the  verdict  is  the  result  of  passion  and  prejudice 
and  not  warranted  by  the  evidence.  Upon  a  careful  review 
of  the  record  we  cannot  adopt  that  view  of  the  case.  Two 
or  three  witnesses  testified  that  appellee's  husband  drank 
liquor  several  times  in  the  saloon  conducted  on  the  premises 
of  appellants  on  the  day  in  question;  and  even  if  the  testi- 
mony of  B.  N.  Foster  (the  husband)  be  entirely  ignored  as 
unworthy  of  belief,  as  claimed  by  appellants,  there  is  still 
ample  and  sufficient  evidence  to  warrant  the  jury  in  find- 
ing that  Foster  drank  liquors  in  such  saloon  and  became  in- 
toxicated by  reason  thereof. 

Appellants  next  contend  that  the  damages  were  excessive 
and  that  such  excessiveness  is  suggestive  of  punitive  dam- 
ages. We  do  not  think  bo.  Judging  from  the  size  of  the 
verdict,  we  do  not  believe  the  jury  had  any  thought  of 
awarding  any  damages  beyond  actual  damages.  The  as- 
sault upon  the  appellee  in  her  condition,  with  the  results  that 
followed,  were  enough  to  warrant  the  verdict  returned  as 
compensatory  only. 

Appellants  also  contend  that  the  instructions  given  for 
appellee  were  erroneous  and  should  not  have  been  given. 
Objection  is  made  upon  the  groimd  that  in  the  instructions 
for  appellee  the  court  referred  to  the  alleged  assault  without 
referring  to  the  assault  as  described  in  the  declaration.  We 
do  not  see  how  this  could  have  misled  the  jury.  There  was 
only  one  assault  involved  and  that  was  the  one  described 
in  the  declaration.  'No  evidence  was  offered  as  to  any 
other.  The  same  question  arose  in  the  case  of  C,  B.  &  Q. 
R  R.  Co.  V.  Avery,  109  111.,  314,  where  the  court 
say:     "It  is  objected  to  the  second  instruction  that  it  is 
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too  broad  in  that  it  does  not  confine  the  rights  of  recovery 
to  the  negligence  alleged  in  the  declaration.  As  applied  to 
the  facts,  there  not  being  a  particle  of  evidence  of  any  other 
negligence  than  that  alleged  in  the  declaration,  the  instruc- 
tion cannot  be  said  to  be  erroneous  in  the  respect  named." 
Furthermore,  appellants'  third  instruction  as  given  was 
open  to  the  same  criticism  (if  it  be  an  objection)  in  which 
the  matter  was  referred  to  as  "the  injury  in  question,"  with- 
out reference  to  the  charge  as  laid  in  the  declaration.  Ap- 
pellants were,  therefore,  in  no  position  to  complain  upon 
that  account. 

The  other  objections  urged  to  the  instructions  as  given  for 
appellee  do  not,  in  our  judgment,  merit  discussion. 

The  instructions  as  a  series  stated  the  law  with  substan- 
tial accuracy  and  the  judgment  of  the  lower  court  was 
right. 

The  judgment  is  affirmed. 

Aifirmed, 

James  Mcintosh,  et  aL,  v.  Carrie  E.  Fisher,  et  al. 

1.  Declarations — when ,  competent  to  establish  gift.  Where  it 
has  been  shown  that  an  actual  delivery  of  personal  property  has 
been  made  by  the  deceased  which  according  to  the  intention  might 
or  might  not  constitute  a  gift  in  law,  the  declarations  of  the  de- 
ceased made  both  before  and  after  such  delivery  are  competent. 

2.  .  Incompetent  evidence — when  admission  of,  will  not  reverse. 
Where  a  trial  is  had  before  a  court  without  a  jury,  th«  admission 
of  incompetent  evidence  will  not  reverse  if  there  is  sufficient  com- 
petent evidence  in  the  record  to  sustain  the  finding. 

Petition  under  statute  to  compel  property  to  be  turned  over  to 
executor.  Appeal  from  the  Circuit  Court  of  McDonough  County; 
the  Hon.  John  A.  Gbat,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1905.    Affirmed.    Opinion  filed  March  20,  1906. 

Charles  W.  Flack  and  Ralph  W.  Pontious,  for  ap- 
pellants. 

Chahlss  J.  ScoFiELD,  Xeece  &  SoN  and  Elting  & 
0'IIab.ba,  for  appellees. 
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Mb.  Justice  Ramsay  delivered  the  opinion  of  the  court. 

Joseph  W.  Mcintosh  died  on  July  28,  1904,  leaving  his 
last  will  and  testament  in  due  form,  executed  on  the  second 
day  of  April,  1904,  in  which  he  appointed  Carrie  E.  Fisher 
(one  of  his  daughters)  and  one  Elmer  T.  Walker,  as  execu- 
trix and  executor. 

On  the  24th  day  of  October,  1904,  said  executrix  and 
executor  filed  their  inventory  of  the  estate  of  deceased,  where- 
upon appellants  (three  of  the  children  of  deceased)  filed 
their  petition  in  the  Coimty  Court  of  McDonough  county, 
alleging  that  said  Carrie  E.  Fisher  and  AUeyne  Mcintosh, 
another  daughter  of  deceased,  had  in  their  possession  a  large 
amount  of  property  belonging  to  the  estate  of  deceased, 
which  had  not  been  inventoried  as  property  of  the  estate, 
and  praying  that  upon  the  hearing  said  property  should  be 
inventoried  and  turned  over  to  the  executors  as  estate  prop- 
erty. 

A  hearing  was  had  upon  such  petition  and  an  order  made 
thereon,  from  which  order  an  appeal  was  taken  to  the  Circuit 
Court  of  said  McDonough  coimty,  where  another  trial  was 
had  before  the  judge  without  a  jury,  and  judgment  rendered 
to  the  eflFect  that  the  property  involved  belonged  to  said  Car- 
rie E.  Fisher  and  AUeyne  Mcintosh  and  was  not  the  prop- 
erty of  the  estate.  From  that  judgment  appellants  prose- 
cute this  appeal. 

The  appellees,  Carrie  E.  Fisher  and  AUeyne  Mcintosh, 
claim  that  "their  father  gave  them  the  property  in  controversy 
a  few  days  before  his  death,  and  the  determination  of  this 
case  turns  upon  the  sufficiency  and  competency  of  th^  evi- 
dence to  warrant  the  trial  court  in  its  holding  that  such  prop- 
erty was  a  gift  by  the  father  to  said  two  daughters. 

Appellants  first  contend  that  the  trial  court  erred  in  ad- 
mitting in  evidence  the  declarations  of  the  deceased  to  the 
effect  that  he  intended  to  make  a  gift  to  his  daughters  Carrie 
and  AUeyne  of  the  property  in  quesion,  and  invoke  the  rule 
announced  in  the  case  of  Bamum  v.  Reed,  136  111,,  388,  in 
support  of  their  contention.  The  rule  there  announced  to 
the  effect  that  such  declarations  are  inadmissible  in  evidence 
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to  show  an  intention  merely  on  the  part  of  deceased  to  make 
A  gift  would  control  us  in  the  disposition  of  this  case  if  ap- 
pellees' claim  did  not  rest  upon  an  alleged  perfect  gift,  com- 
pleted by  actual  delivery. 

If  deceased  actually  delivered  the  property  in  dispute  to 
the  daughters,  or  one  of  them  (which  subject  of  delivery  we 
will  discuss  later),  under  circumstances  which  may,  or  may 
not,  have  been  a  gift  according  to  the  intention  of  the  testa- 
tor, then  his  statements  both  before  and  after  that  time  are 
competent  in  determining  the  character  of  the  delivery,  and 
the  court  committed  no  error  in  receiving  such  evidence. 

The  other  evidence,  to  which  objection  was  made,  having 
for  its  purpose  the  fixing  of  the  value  of  the  different 
amounts  received  by  the  various  children,  cannot  have  been 
so  prejudicial  as  to  warrant  a  reversal.  Even  if  it  was 
incompetent,  it  will  be  presumed  that  the  trial  court  disre- 
garded or  ignored  it.  "Where  there  is  sufficient  competent 
evidence  to  justify  a  judgment,  the  admission  of  incom- 
petent evidence  is  not  a  ground  for  reversal  where  the  case 
is  tried  by  the  court  without  a  jury.'*  Kreiling  v.  Northrup, 
215  m.,  195. 

It  is  next  contended  by  appellants  that  there  was  not  suf- 
ficient evidence  to  warrant  the  trial  court  in  finding  that 
the  property  involved  was  in  fact  given  by  the  father  to  his 
two  daughters,  Carrie  and  Alleyne. 

It  would  be  impossible  for  us  to  review  all  the  evidence 
in  this  case,  as  it  is  very  voluminous  and  in  many  particu- 
lars in  sharp  conflict;  and  while  the  evidence  upon  the  sub- 
ject of  gift  is  very  close  and  in  some  respects  far  from  sat- 
isfactory, yet  we  think  it  sufficient  to  sustain  the  findings  of 
the  trial  court,  whose  means  of  judging  of  the  weight  of  the 
evidence  and  character  of  the  witnesses  is  superior  to  the 
means  which  we  possess. 

There  is  ample  evidence  to  the  effect  that  when  deceased 
executed  his  will  he  then  intended  to  make,  for  his  daugh- 
ters, Carrie  and  Alleyne,  further  and  additional  provision 
to  that  named  in  the  will,  and  that  he  did  not  want  that 
further  and  additional  provision  in  the  will,  as  he  meant  to 
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attend  to  that  while  he  was  alive.  It  appears  that  the  two 
daughters  lived  with  their  father  as  part  of  his  family  and 
had  for  many  years  prior  to  the  time  of  his  death;  that  a 
few  days  before  his  death  deceased  directed  Carrie  to  go 
to  the  bank  and  get  his  black  pocketbook  with  the  papers, 
which  she  did.  Afterwards  deceased  and  his  said  two 
daughters  were  seen  together  looking  over  papers  .(which 
were  the  ones  relating  to  the  property  in  dispute),  with  the 
black  book  lying  near  by,  and  that  very  soon  after  that  de- 
ceased said  to  a  domestic  that  he  wanted  Carrie  and  Alleyne 
to  go  ahead  and  build  a  new  house;  that  he  had  given 
them  a  plenty  and  that  he  wanted  the  domestic  to  remain  in 
their  service  as  she  had  in  his.  Joseph  W.  Mcintosh,  son 
of  the  deceased,  testified  that  only  a  short  time  before  his 
father's  death,  deceased  said  to  him:  "I  have  given  to  Al- 
leyne and  Carriq  .a  little  more  than  I  have  the  rest  of  you, 
but  they  deserve  it.  I  have  given  Alleyne  and  Carrie  my 
gas  stock,  my  Atchison,  Topeka  and  Santa  Fe  stock,  and  all 
my  other  stock  and  mortgages." 

It  also  would  seem  from  the  evidence  that  said  pocket- 
book  and  papers  were  never  returned  to  the  bank  after  with- 
drawn by  Carrie,  but  were  in  the  possession  of  Alleyne  in 
her  chiffonier,  and  in  her  own  custody  and  control  immedi- 
ately after  her  father's  death. 

There  was,  therefore,  very  strong  evidence  tending  to  show 
an  actual  delivery  by  the  father  of  the  property  in  dispute. 

Appellants,  however,  lay  great  stress  upon  the  fact  that 
Elmer  T.  Walker  visited  deceased  shortly  before  his  death 
and  had  a  conversation  with  him  and  at  the  request 
of  deceased  prepared  a  memorandum  giving  direction  how 
he  wished  certain  of  his  property  handled,  which  they  con- 
tend dispute  the  alleged  gift  to  Carrie  and  Alleyne.  How 
much  weight  was  to  be  given  to  such  memorandum  and  con- 
versation had  at  the  time  between  Walker  and  deceased,  was 
a  matter  for  the  trial  court  to  determine,  and  upon  that 
head  we  cannot  say  that  his  holding  thereon  was  against  the 
manifest  weight  of  the  evidence.  Such  memorandum  and 
said  conversation  may  tend  to  disprove  the  gift;  but  to  us 
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it  seems  that  they  are  far  from  being  conclusive.  Accord- 
ing to  the  memorandum,  deceased  wanted  to  give  Joseph 
W.  a  240-acre  farm,  which  he  had  already  given  him  by 
his  wilL  And  deceased  said  he  'wanted  to  tell  him  (Walker) 
what  he  had  already  done,  so  there  would  be  no  misunder- 
standing, and  would  like  to  make  a  few  requests  in  regard 
to  it;  that  he  did  not  want  any  lawyer  to  interfere,  etc. 
Certainly  such  statements  must  have  been  more  or  less  con- 
fused and  uncertain,  as  deceased  was  in  no  way  attempting 
to  make  a  new  will  or  change  or  alter  the  old  one;  further- 
more, Walker  says  it  was  very  diflScult  to  talk  to  deceased 
and  that  the  conversation  had  to  be  almost  in  a  whisper  and 
it  was  difficult  to  hear  what  he  said. 

Under  the  circumstances  it  seems  to  us  that  no  definite 
understanding  was  stated  by  deceased  to  Walker  and  that 
the  effort  of  Walker  to  give  force  to  the  statement  by 
adding  to  the  memorandum  the  words:  "Memorandum 
taken  down  at  the  request  of  J.  W.  Mcintosh  while  entirely 
rational  in  every  way,"  adds  nothing  to  the  force  of  the 
claim.  The  memorandum  was  that  of  the  witness  Walker 
and  not  that  of  deceased.  In  it  a  gift  of  lands  was  at- 
tempted ;  a  thing  Walker  must  have  kno\vn  would  be  wholly 
inoperative  unless  signed  by  deceased  and  witnessed.  We 
do  not  regard  such  evidence  as  of  such  a  convincing  and  con- 
clusive character  that  we  can  say  the  trial  court  erred  in  not 
adopting  the  theory  suggested  by  it. 

Stress  is  also  laid  by  appellants  upon  the  fact  that  come 
of  the  appellees  sought  to  have  appellants  release  their  claim 
to  Carrie  and  Alleyne  to  the  property  involved  by  execut- 
ing a  paper  to  that  effect,  but  this  effort  may  weU  have  been 
a  result  of  a  desire  to  settle  without  suit  and  thus  avoid 
the  cost  and  delay  of  litigation.  This  theory  finds  support 
in  the  fact  that  the  effort  to  so  adjust  was  forwarded  by 
some  of  the  children  of  deceased  other  than  Carrie  and  Al- 
leyne. 

It  was  the  duty  of  the  trial  court,  sitting  in  place  of  a 
jury,  to  hear  the  evidence  and  determine  the  weight  to  be 
given  to  it,  and  his  finding  thereon  should  have  the  same 
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force  and  effect  as  the  verdict  of  the  jury.  We  do  not  think 
the  findings  of  the  trial  court  were  against  the  weight  of  the 
evidence ;  but  that  there  was  sufficient  evidence  in  the  case  to 
support  the  judgment. 

The  judgment  is  therefore  affirmed. 

Affirmed. 


JaeksonTlUe  &  St.  Louis  Railway  Company  t.  J.  W. 

Stewart. 

1.  Vebdict — when  set  aside  as  against  the  weight  of  the  evi- 
dence. A  verdict  wiU  be  set  aside  where  it  is  manifestly  against 
the  weight  of  the  evidence.  In  this  opinion  it  appears  that  the 
appellee's  case  rested  wholly  upon  his  owq  testimony  and  he  was 
contradicted  by  the  testimony  of  six  witnesses. 

Action  on  the  case  for  personal  Injuries.  Appeal  from  the  City 
Court  of  Litchfield;  the  Hon.  Paul  McWn.LiAMs,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1905.  Reversed  and  re- 
manded.   Opinion  filed  March  20,  1906. 

Joseph  A.  Connell,  for  appellant ;  Cuesteb  M.  Dawes, 
of  counsel. 

Amos  Olleb  and  Lane  &  Coopeb,  for  appellee. 

Mr.  Justice  Baume  delivered  the  opinion  of  the  court. 

Appellee  recovered  a  verdict  and  judgment  against  ap- 
pellant for  $500,  for  personal  injuries  sustained  by  its  al- 
leged negligence.  The  only  ground  here  urged  for  a  rever- 
sal of  the  judgment  is  that  "the  verdict  and  judgment  of 
the  court  below  are  contrary  to  the  evidence  and  the  weight 
thereof." 

On  May  11,  1903,  appellee  and  twenty  other  section  hands 
in  the  employ  of  appellant  were  returning  to  Litchfield  on 
two  hand  cars,  after  their  day's  work.  Eleven  men  were 
riding  on  the  large  car  in  front  and  ten  men,  including 
appellee,  were  riding  on  the  smaller  car  in  the  rear.  While 
the  small  car  was  running  at  a  speed  of  6  to  9  miles  an 
hour,  and  at  a  distance  of  10  to  15  feet  from  the  large  car, 
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it  was  derailed,  and  the  men  riding  thereon  were  thereby 
thrown  to  the  ground  and  appellee  was  injured.  It  is  con- 
tended by  appellee  that  the  derailment  was  cause^  solely 
by  a  bent  axle  and  a  loose  and  wabbly  wheel  on  the  small 
car,  while  appellant  contends  that  the  car  was  derailed  by 
reason  of  one  of  the  men  accidentally  falling  therefrom  in 
front  pf  the  car  and  the  car  running  over  him. 

Upon  the  questions  as  to  whether  the  axle  of  the  car  was 
bent,  and  whether  the  wheel  was  loose  and  wabbly,  the  find- 
ing of  the  jury  must  be  held  to  be  conclusive  upon  this 
court.  Several  witnesses  testified  that  thjse  conditions  ex- 
isted, and  the  jury  having  personally  inspected  the  car  it 
will  be  presumed  that  such  inspection  disclosed  evidence  cor- 
roborative of  the  testimony  of  such  witnesses.  There  is 
also  evidence  tending  to  show  that  the  defects  in  the  wheel 
had  existed  for  several  days  before  the  accident  and  that 
they  had  been  called  to  the  attention  of  appellant's  foreman. 

Appellee  testified  that  he  felt  the  car  climbing  the  rail 
and  it  threw  him  off;  that  he  and  Burge  (by  whose  acci- 
dental falling  it  is  claimed  by  appellant  the  car  was  de- 
railed) went  off  about  the  same  time;  that  the  car  climbed 
the  rail  before  Burge  fell  off.  Burge  testified  that  he  was 
pumping  the  car  when  it  was  derailed;  that  he  felt  a  jar 
and  his  hold  on  the  handle  slipped,  and  he  then  fell  off. 
His  cross-examination,  however,  very  perceptibly  weakened 
the  force  of  his  testimony  favorable  to  appellee's  contention. 

Samuel  Thompson,  a  witness  for  appellee,  testified  that  he 
noticed  no  difference  in  the  way  the  car  was  riding  the 
rail  at  the  time  Burge  fell  off;  that  he  did  not  feel  any  jar 
before  Burge  fell  off.  William  Meachin,  also  a  witness 
for  appellee,  testified  that  Burge  first  fell  off  the  car,  and 
the  car  ran  over  him,  and  about  that  time  the  car  left  the 
track;  that  as  the  car  ran  over  Burge  it  appeared  to  raise 
up  a  little  on  the  side  he  (witness)  was  standing  on;  that 
he  felt  no  shock  before  the  car  ran  over  Burge.  William 
Crook,  another  witness  for  appellee,  testified  that  he  did  not 
know  what  threw  the  car  off  the  track ;  that  the  car  was  rid- 
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ing  on  the  rails  all  right  up  to  the  time  Burge  fell  off ;  that 
he  felt  no  jar  before  that. 

William  Foams,  Robert  McCIusky  and  John  Price,  wit- 
nesses called  on  behalf  of  appellant,  all  testified  in  sub- 
stance that  nothing  happened  to  the  car  until  Burge  fell  off ; 
that  up  to  that  time  the  car  was  running  along  all  right 
upon  the  rails;  that  they  did  not  feel  any  jar  or  shock  be- 
fore Burge  fell  off.  Burge  testified  that  the  wheel  of  the 
car  passed  over  his  foot  and  made  a  mark  on  his  shoe. 
There  is  evidence  strongly  tending  to  show  that  the  men 
on  the  rear  car  were  exerting  every  effort  to  keep  as  close  as 
possible  to  the  front  car,  which  was  larger,  geared  higher  and 
much  faster  than  the  rear  car,  and  that  when  the  rear  car 
came  within  reaching  distance  of  the  front  car,  the  men  on 
both  cars,  in  a  spirit  of  fun  and  banter,  attempted  to  take 
hold  of  each  other.  It  is  quite  evident  that  Burge  and 
others  on  the  rear  car,  who  were  doing  the  "pumping,'*  were 
directing  their  efforts  more  particularly  to  running  the  car 
at  its  utmost  speed,  and  as  close  as  possible  to  the  front  car, 
and  in  so  doing  were  exercising  little,  if  any,  caution  for 
their  own  safety. 

There  have  been  three  trials  of  this  case,  the  first  and 
second  resulting  in  a  disagreement  of  the  jury.  A  careful 
examination  of  the  testimony  as  it  appears  in  the  record, 
compels  us  to  the  conclusion  that  the  contention  of  appellant 
that  Burge  fell  from  the  car  before  it  was  derailed,  and 
that  it  was  derailed  in  consequence  of  his  so  falling  in  front 
of  the  car,  and  not  by  reason  of  any  defect  in  the  axle  or 
wheel  of  the  car,  is  supported  by  the  greater  weight  of  the 
evidence. 

Appellee's  case  rests  almost  entirely  on  his  own  testimony, 
while  the  contention  of  appellant  as  to  the  cause  of  the  acci- 
dent is  supported  by  the  testimony  of  six  witnesses,  fellow 
laborers  of  appellee,  five  of  whom  were  not  in  the  employ- 
ment of  appellant  at  the  time  of  the  trial. 

Because  the  verdict  is  against  the  manifest  weight  of  the 
evidence  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Springfied  Consolidated  Railway  Company  y.  George  Y. 

Pickett. 

1.  Release — tohat  question  proper  where  validity  of,  is  ques- 
tioned. Where  the  yalidity  of  the  release  of  a  claim  for  personal 
injuries  is  sought  to  be  questioned,  it  is  proper  to  inquire  of  the 
releasor  if  when  he  put  his  mark  upon  the  paper  in  question  he 
did  or  did  not  know  that  he  was  signing  away  his  claim  for  dam- 


2.  Verdict — when  set  aside  as  against  the  evidence,  A  verdict 
will  be  set  aside  where  it  is  manifestly  against  the  weight  of  the 
evidence. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Sangamon  County;  the  Hon.  James  A.  Creiouton, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1905. 
Reversed  and  remanded.    Opinion  filed  March  20,  1906. 

Wilson,  Wabjien  &  Child,  for  appellant. 

William  L.  Patton  and  Cooper  &  Fitzgerald,  for  ap- 
pellee. 

Mr.  Justice  Baume  delivered  the  opinion  of  the  court. 

This  is  a  suit  by  appellee  against  appellant  to  recover 
damages  for  a  personal  injury.  There  was  a  verdict  and 
judgment  in  the  court  below  against  appellant  for  $2,500. 

The  facts  of  the  case,  briefly  stated,  are  substantially  as 
follows:  On  September  20,  1904,  appellee,  a  deaf  mute, 
was,  with  other  citizens  of  Springfield,  standing  in  East 
Washington  street  watching  the  fire  department  on  its  way 
east  on  that  street  in  response  to  an  alarm.  Appellant  has 
two  tracks  on  Washington  street,  upon  which  it  operates 
a  street  railway,  the  north  track  being  the  west-bound  track 
and  the  south  track  the  east-bound  track.  While  appellee 
was  in  the  middle  of  the  street  between  the  two  tracks  of 
appellant,  and  looking  east,  he  was  struck  by  an  east-bound 
car  of  appellant  on  its  south  track  and  knocked  down  in 
such  manner  that  the  wheels  of  the  car  passed  over  his  feet, 
inflicting  injuries  which  necessitated  the  amputation  of  a 
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portion  of  his  left  foot  and  the  two  greater  toes  of  his  right 
foot.  On  the  day  following  his  injury,  appellee,  in  consid- 
eration of  the  payment  by  appellant  of  his  surgical  and  hos- 
pital charges  and  expenses,  executed  a  formal  release  of  all 
claims  for  damages  against  appellant 

The  declaration  charges  generally  that  appellant  carelessly 
and  negligently  ran  and  operated  its  street  car.  The  spe- 
cific acts  of  negligence  relied  upon  by  appellee  to  sustain  a 
recovery,  are  that  the  car  was  running  at  an  excessive  rate 
of  speed  and  that  no  warning  signal  was  given  of  its  ap- 
proach. 

It  is  urged  in  reversal  of  the  judgment  that  the  court  ad- 
mitted improper  evidence  on  behalf  of  appellee ;  that  proper 
instructions  oflFered  on  behalf  of  appellant  were  refused  by 
the  court;  and  that  the  verdict  is  contrary  to  the  manifest 
weight  of  the  evidence. 

Upon  the  issue  whether  or  not  appellee's  signature  to  the 
release  was  procured  by  fraud,  there  was  evidence  tending  to 
show  that  at  the  time  appellee  signed  the  same  by  making 
his  mark,  he  was  suffering  severe  pain;  that  he  was  nervous 
and  tremulous ;  that  his  wounds  were  partially  dressed ;  and 
that  the  surgeon  in  charge  had  temporarily  suspended  an 
examination  of  his  wounds  in  order  to  enable  a  claim  agent 
of  appellant  to  interview  him.  The  conditions  surround- 
ing appellee,  together  with  the  fact  that  he  could  neither 
speak  nor  hear,  were  circumstances  proper  to  be  considered 
by  the  jury  in  determining  whether  or  not  he  had  been 
fraudulently  imposed  upon. 

Upon  his  direct  examination  appellee  was  asked,  whether, 
when  he  put  his  mark  on  the  paper,  he  did  or  did  not  know 
that  he  was  signing  away  his  claim  for  damages  against  ap- 
pellant, and  he  replied,  "Xo,  I  thought  it  was  a  request." 
The  question  and  answer  were  objected  to  by  appellant  and 
the  objections  overruled.  Upon  the  authority  of  National 
Syrup  Co.  v.  Carlson,  155  111.,  210,  the  question  was  proper, 
and  the  court  did  not  err  in  overruling  the  objection.  The 
portion  of  the  answer  following  the  word  "No,"  was  not 
responsive  to  the  question,  and  was,  we  think,  improper,  as 


Thikd  District— a.  D.  1906.  521 

S.  C.  Ry.  Co.  V.  Pickett. 

in  effect  permitting  the  witness  to  state  what  his  under- 
standing— his  thought — was  with  respect  to  the  character  of 
the  paper.  National  Synip  Co.  v.  Carlson,  supra;  C.  & 
A.  Ry.  Co.  V.  Jennings,  114  111.  App.,  622.  We  do  not, 
however,  desire  to  be  understood  as  holding  that  the  refusal 
of  the  court  to  strike  out  the  portion  of  the  answer  not  re- 
sponsive to  the  question,  would,  in  this  case,  be  sufficient 
ground  for  reversal  of  the  judgment. 

Our  attention  is  directed  to  two  instructions  which  coun- 
sel for  appellant  insist  were  improperly  refused,  but  an  ex- 
amination of  the  record  discloses  that  the  instructions  were 
given  as  modified  by  the  court.  There  was  no  error  in  mod- 
ifying the  instructions,  and  as  modified  they  stated  the  law 
as  favorably  for  appellant  as  it  was  entitled  to. 
.  Upon  the  issue  whether  or  not  appellant  was  guilty  of 
negligence,  and  whether  or  not  appellee  was  in  the  exercise 
of  due  care  for  his  own  safety,  we  are  constrained  to  hold 
that  the  verdict  of  the  jury  is  against  the  manifest  weight  of 
the  evidence. 

While  his  inability  to  hear  the  gong  signal,  if  given,  made 
it  impossible  that  neglect  to  soimd  the  gong  could  have  been 
the  proximate  cause  of  his  injury,  it  is  practically  conceded 
by  appellee  that  the  gong  on  the  car  was  continuously  and 
loudly  soimded  by  the  motorman  at  and  before  the  time  the 
accident  occurred.  Indeed,  coimsel  for  appellee  formulates  a 
line  of  argument  predicated  on  the  giving  of  the  signal,  and 
insists  that  the  motorman  must  be  held  to  have  known  that 
appellee  was  deficient  in  his  sense  of  hearing  because  he 
did  not  get  off  the  track  when  the  car  was  approaching  him, 
and  having  such  knowledge,  that  the  motorman  was  guilty 
of  negligence  in  not  bringing  the  car  to  a  stop  before  it 
struck  appellee. 

A  very  careful  analysis  and  consideration  of  the  evidence 
in  the  record  leads  us  to  the  conclusion  that  a  clear  pre- 
ponderance of  the  evidence  tends  to  show  that  the  car  was 
travelling  at  a  speed  of  from  two  to  four  miles  an  hour  at 
the  time  of  the  accident,  and  not  ten  to  fifteen  miles  an 
hour,  as  claimed  by  appellee ;  that  appellee,  intent  upon  look- 
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ing  east  at  the  fire  department,  gave  no  heed  to  the  possible 
approach  of  a  car  from  the  west  on  the  south  tracks 
and  did  not  look  to  the  west  to  ascertain  whether  a  car  might 
be  approaching;  that  until  the  car  approached  within  five  or 
six  feet  of  appellee,  he  was  standing  in  a  place  of  safety 
between  the  two  tracks,  and  that  he  then  suddenly  stepped 
to  the  east  and  south,  sufficiently  near  to  the  north  rail  of 
the  south  track  to  be  struck  by  the  fender  of  the  car.  The 
motorman  had  no  knowledge  of  appellee's  infirmity,  and 
was  justified  in  assuming  that  appellee  could  hear  the  sig- 
nal and  that  he  would  remain  in  a  place  of  safety  imtil  the 
car  had  passed. 

For  the  reasons  stated  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Cleveland^  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company  v,  George  H,  Huston. 

].  Verdict — when  set  aside  as  against  the  evidence.  Where  It 
Is  manifest  from  the  evidence  that  the  Injury  of  the  plaintift  for 
which  recovery  is  sought  was  induced  by  his  own  negligence,  a 
verdict  in  favor  of  such  plaintifE  will  be  set  aside. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Coles  County;  the  Hon.  Mobton  W.  Thompson,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1905.  Reversed, 
with  finding  of  fact.    Opinion  filed  March  20,  1906. 

George  F.  McNulty,  for  appellant;  H.  A.  Neal,  of 
counsel. 

Edward  C.  and  James  W.  Craig,  Jr.,  for  appellee. 

Mr,  Justice  Baumb  delivered  the  opinion  of  the  court 

This  is  an  action  on  the  case  by  appellee  against  appellant 

to  recover  damages  for  personal  injuries  resulting  from  the 

alleged    negligence    of    appellant.     There    was    a    verdict 

against  appellant  for  $1,000,  a  volimtary  remittitur  by  ap- 
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pellee  of  $100,  and  a  judgment  against  appellant  for  $900. 

The  declaration  contains  four  counts.  The  first  count  al- 
leges that  appellee  was  in  a  certain  wagon  drawn  by  a  horse 
which  he  was  driving  south  on  16th  street  in  the  city  of  Mat- 
toon,  toward  the  railroad  crossing  of  appellant  on  said  street ; 
that  while  appellee  was  on  said  railroad  crossing  and  in  the 
exercise  of  due  care  for  his  own  safety,  the  servants  of  appel- 
lant so  carelessly  and  improperly  drove  and  managed  its  loco- 
motive and  train  that  the  same  struck  appellee's  wagon 
with  such  force  and  violence  that  appellee,  in  order  to  save 
his  life,  was  forced  to  jump  out  of  said  wagon  and 
was  thrown  to  the  ground,  whereby  he  was  injured,  etc. 
The  second  count  alleges  negligence  of  appellant  in  failing 
to  ring  a  bell  or  blow  a  whistle  while  approaching  said 
crossing,  as  required  by  statute.  The  third  count  sets  up 
an  ordinance  of  the  city  of  Mattoon  requiring  appellant  to 
maintain  a  suflScient  gate  or  gates  at  said  crossing  and  al- 
leges the  failure  of  appellant  to  comply  with  such  ordi- 
nance, and  that  such  failure  was  the  proximate  cause  of 
appellee's  injury.  The  fourth  count  alleges  as  the  prox- 
imate cause  of  appellee's  injury  a  violation  by  appellant  of 
an  ordinance  of  the  city  of  Mattoon,  prohibiting  the  running 
of  any  locomotive  or  train  within  said  city  at  a  speed  exceed- 
ing six  miles  an  hour. 

Various  grounds  are  urged  by  appellant  for  a  reversal  of 
the  judgment,  but  in  the  view  we  are  constrained  to  take  of 
the  case,  it  will  only  be  necessary  to  discuss  and  determine 
the  question  whether  or  not,  appellee  was  guilty  of  negli- 
gence contributing  to  his  injury. 

The  uncontroverted  facts  in  the  case  are  substantially  as 
follows:  Appellant  has  four  tracks  crossing  16th  street. 
The  first  or  north  track  is  a  house  track,  the  second  is  the 
north  main,  or  west-bound  main  track,  the  third  is  the  south 
main,  or  east-bound  main  track,  and  the  fourth,  or  south 
track,  is  the  elevator  track.  Appellee  was  engaged  in  haul- 
ing freight  to  and  from  appellant's  freight  house,  and  in 
so  doing  he  crossed  the  tracks  on  16th  street  fifteen  or  twenty 
times  a  day.     He  knew  there  were  no  gates  at  the  crossing; 
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that  engines  and  cars  frequently  ran  on  the  tracks,  switch- 
ing and  otherwise;  and  that  a  flagman  was  stationed  at  the 
crossing  by  appellant  to  warn  travellers  on  the  street  of  dan- 
ger. On  September  18,  1904,  as  appellee  approached  the 
crossing  from  the  north  in  a  wagon,  he  found  the  crossing 
blocked  by  the  box  cars  of  a  freight  train  standing  on  the 
north  main  track,  and  found  Joseph  Ingle  with  a  team  and 
wagon  on  the  east  side  of  the  street  waiting  for  the  crossing 
to  be  unblocked.  After  waiting  some  time  appellee  and 
Ingle  asked  the  brakeman  on  one  of  the  box  cars  to  cut  the 
train  so  they  could  get  through,  and  thereupon  the  brakeman 
imcoupled  two  cars  nearest  the  east  line  of  the  street  and 
signaled  the  engineer  to  go  ahead.  Notwithstanding  Ingle 
was  directly  in  line  of  the  point  where  the  cut  was  made 
and  nearer  to  such  cut  than  appellee,  appellee,  while  the 
cars  were  moving  westward,  and  when  the  opening  at  the 
crossing  was  only  from  8  to  10  feet,  without  waiting  for  a 
signal  from  the  flagman,  who  was  properly  on  the  south 
side  of  the  crossing,  and  while  his  view  of  the  other  tracks 
was  obscured  by  the  box  cars,  urged  his  horse  forward  in  a 
run  in  order  to  make  the  crossing  in  advance  of  Ingle,  and 
hurriedly  drove  across  the  north  main  track  between  the 
cars.  After  appellee  had  crossed  the  north  main  track,  and 
while  he  was  crossing  the  south  main  track,  his  wagon  was 
struck  by  the  forward  car  of  a  cut  of  8  or  9  coal  cars  which 
was  being  switched  eastward  on  that  track,  and  the  alleged 
injury  resulted. 

Appellee,  while  on  the  north  side  of  appellant's  tracks, 
and  until  he  came  upon  the  north  main  track,  was  hidden 
from  the  view  of  the  crossing  flagman,  and  several  persons 
on  the  south  side  of  the  tracks  who  were  waiting  an  oppor- 
tunity to  cross,  but  as  soon  as  his  horse  appeared  in  the  cut 
and  it  was  evident  he  contemplated  crossing  the  tracks, 
the  .flagman  and  two  or  three  other  persons  attempted  by 
signals  and  loud  calls  to  warn  appellee  of  the  danger  and 
to  prevent  his  crossing  the  south  main  track.  Because  ap- 
pellee gave  no  heed  to  the  signals  ^nd  shouts  or  because  he 
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was  unable  to  check  his  horse,  or  because  he  determined  to 
take  the  chance,  he  drove  ahead  and  was  injured. 

There  is  a  conflict  in  the  evidence  as  to  whether  or  not 
the  bell  was  ringing  on  the  engine  which  was  pusliing  the 
cut  of  coal  cars,  and  whether  or  not  the  coal  cars  were  run- 
ning at  a  speed  in  excess  of  that  prescribed  by  ordinance, 
but  the  clear  preponderance  of  the  evidence  tends  to  show 
that  appellant  was  not  negligent  in  either  regard. 

Assuming,  however,  that  appellant  was  guilty  of  the  negli- 
gence alleged,  it  does  not  follow  that  appellee  is  entitled,  as 
a  matter  of  course,  to  recover  damages  for  a  resulting  in- 
jury. It  is  as  essential  to  appellee's  right  of  recovery  that  he 
should  aver  and  prove  that  he  was  in  the  exercise  of  due 
care  and  caution  for  his  own  safety,  as  that  appellant  was 
negligent 

The  facts  and  circumstances  in  evidence  in  this  case  so 
clearly  show  that  appellee  was  injured  because  of  his  own 
heedlessness,  and  want  of  the  slightest  care  for  his  own 
safety,  that  the  judgment  must  be  reversed,  with  a  finding 
of  fact  to  be  incorporated  in  the  judgment  of  this  court. 

Reversed,  with  finding  of  fact. 

Finding  of  fact:  We  find  that  appellee  was  guilty  of 
negligence  contributing  to  his  i'njury. 


Samuel  P.  Kelly  y.  Robert  Judy. 

1.  iNSTBUCTioNs — wheu  party  cannot  complain  of  omissions  in 
oral.  A  party  caniiot- complain  of  the  failure  of  the  court  to  in- 
Btruct  the  Jury  upon  a  particular  proposition  where  the  court  has 
instructed  the  Jury  orally  by  consent,  if  he  has  not  specifically 
directed  the  attention  of  the  court  to  such  omission  at  the  time 
the  instructions  were  being  given. 

Action  commenced  before  Justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Vermilion  County;  the  Hon.  E.  R.  E.  Kimbbough, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1905.  Af- 
firmed.   Opinion  filed  March  20,  1906. 

D.  D.  Donahue,  for  appellant 
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OscAB  H.  Wylie,  for  appellee. 

Mr.  Justice  Baume  delivered  the  opinion  of  the  court. 

This  is  a  suit  by  appellant  against  appellee,  originally 
commenced  before  a  justice  of  the  peace,  to  recover  $28.91 
upon  a  book  account.  The  verdicts  and  judgments  in  both 
courts  were  in  favor  of  appellee.  The  record  discloses  that 
the  evidence  tending  to  support  the  contention  of  the  re- 
spective parties  is  inextricably  conflicting  and  would  sup- 
port a  finding  for  either  party  upon  the  merits  of  the  con- 
troversy. 

Upon  the  trial  appellant  desired  to  introduce  in  evidence 
his  ledger  for  the  purpose  of  showing  the  state  of  appellee's 
account,  but  anticipating  an  objection  by  appellee  thereto, 
suggested  that  appellee  waive  the  necessary  preliminary 
proof  of  its  competency  as  evidence,  whereupon,  counsel  for 
appellee,  who  was  desirous  of  obtaining  an  advantage  which 
might  accure  to  his  client  by  reason  of  certain  alleged  ap- 
parent erasures  and  alterations  in  the  ledger  account,  con- 
sented to  waive  such  preliminary  proof  and  the  ledger  was 
admitted.  It  is  now  insisted  by  appellant  that  appellee's 
consent  to  the  introduction  of  the  ledger  must  be  held  to  be 
an  admission  by  him  of  the  correctness  of  the  ledger  ac- 
count. There  is  no  force  in  this  insistence.  Appellee 
merely  waived  certain  preliminary  proof,  which,  it  was  con- 
ceived by  the  parties,  would  make  the  ledger  competent  to 
be  considered  in  evidence,  and  such  waiver  was  not  an  im- 
plied admission  on  the  part  of  appellee  that  the  ledger  ac- 
count was  true  and  correct,  and  did  not  preclude  appellee 
from  attacking  the  correctness  of  the  account,  thereby  shown, 
by  any  legitimate  evidence  at  his  command. 

By  consent  of  the  parties,  the  trial  court  instructed  the 
jury  orally,  and  the  instructions  so  given  state  the  law  ap- 
plicable to  the  case  vdth  substantial  accuracy.  If  appellant 
desired  to  have  the  jury  instructed  as  to  the  law  applicable 
to  some  phase  of  the  case,  which  he  conceives  was  omitted 
by  the  court,  it  was  his  duty  specifically  to  direct  the  atten- 
tion of  the  court  thereto,  and  if  that  had  been  done,  the 
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court  would,  doubtless,  have  covered  the  point  by  proper  in- 
structions. 

The  record  being  free  from  error,  the  judgment  is  af- 
firmed. 

A-fJirmed. 

David  H.  LaForge  and  Harry  G*  Thompson,  Trustees, 
et  aL,  V.  Hngh  A.  Binns,  et  al. 

1.  Service  of  pbocess — when  party  entitled  to  notice  "by.  Where 
a  petition  is -filed  In  a  pending  proceeding  which  is  wholly  unre- 
lated to  the  subject-matter  of  such  pending  proceeding,  parties 
Joined  In  such  petition  should  be  notified  by  summons. 

2.  Last  wnx  and  testament — what  does  not  disqualify  trustees 
from  acting  under.  Mere  absence  from  the  state  does  not  disqual- 
ify a  trustee  from  acting  pursuant  to  the  appointment  contained 
In  a  last  will  and  testament.  In  order  that  such  a  trustee  may  be 
removed  by  a  court  of  chancery  it  must  appear  that  he  has  been 
unfaithful,  negligent,  or  In  some  wise  has  broken  his  trust. 

3.  Joint  tenancy — title  of  trustees  appointed  hy  will  is.  Trus- 
tees holding  an  estate  by  virtue  of  an  appointment  by  will  are 
Joint  tenants  and  the  estate  which  they  hold  is  one  of  joint  tenancy 
and.  In  the  absence  of  a  provision  In  the  Instrument  creating  the 
trust  for  the  appointment  of  a  successor  in  case  of  the  death,  resig- 
nation or  removal  of  one  of  the  original  trustees,  the  entire  trust 
vests  in  the  remaining  or  surviving,  trustee  or  trustees. 

Petition  for  removal  of  trustee,  etc.  Appeal  from  the  Circuit 
Court  of  Logan  County;  the  Hon.  George  W.  Patton,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1905.  Reversed.  Opinion 
filed  March  20,  1906. 

BoBEBT  HuMPKBET,  Guardiau  ad  litem,  and  Beach, 
HoDNETT  &  TnAPP,  for  appellants. 

Blinn^  &  Covey,  for  appellees. 

Mb.  Justice  Baume  delivered  the  opinion  of  the  court. 
The  facts  in  this  case,  preliminary  to  the  filing  of  the 
petition  and  the  decree  of  the  court  thereon,  here  involved, 
are  fully  stated  in  the  opinion  of  the  Supreme  Court  in 
Binns  v.  LaForge,  191  111.,  698,  and  we  deem  it  unnecessary 
to  restate  the  same. 
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February  22,  1902,  appellees,  Hugh  A.  Binns  and  Edwin 
B.  Maltby,  co-executors  of  the  last  will  and  testament  of 
R.  A.  Talbott,  deceased,  filed  their  petitions  in  the  Circuit 
Court  of  Logan  county  representing  that  they  were  creditors 
of  Benjamin  S.  Talbott  and  Gertrude  Talbott;  that  their 
claims  amounted  in  the  aggregate  to  $4,300;  that  by  a  de- 
cree of  the  court  they  had  been  found  to  be  such  creditors 
and  entitled  to  their  proportionable  share  of  the  income  of 
certain  lands  held  in  trust  by  appellants  as  trustees,  less 
the  amount  decreed  by  the  court  to  be  paid  to  said  Gertrude 
M.  Talbott;  that  by  the  last  will  and  testament  of  Garrett 
M.  LaForge,  deceased,  appellants,  David  H.  LaForge  and 
Hany  C.  Thompson,  were  appointed  trustees  of  said  lands, 
and  that  said  Harry  C.  Thompson  over  one  year  ago  re- 
moved from  his  home  in  Mason  county,  Illinois,  to  the  city 
and  State  of  Xew  York,  and  was  then  doing  business  in  said 
city  of  New  York. 

The  petition  further  represents,  on  information  and  be- 
lief, that  said  Thompson  does  not  attempt  to  discharge  his 
duties  as  such  trustee  and  is  so  situated  that  he  cannot  prop- 
erly discharge  his  said  duties,  which  consist,  among  other 
things,  in  renting  lands  in  Logan  county,  collecting  rents 
therefor  and  making  annual  reports  to  the  court. 

The  petition  prays  that  said  Thompson  may  be  removed  as 
such  trustee,  and  that  some  suitable  and  responsible  person 
be  appointed  his  successor  in  trust. 

March  6,  1902,  appellants  filed  their  answer  to  said  peti- 
tion, wherein  they  allege  their  appointment  as  executors 
and  trustees  in  and  by  the  last  will  and  testament  of  Garrett 
M.  LaForge  and  their  qualification  as  such ;  that  they  were 
so  nominated  and  appointed  to  their  office  because  of  the 
personal  confidence  which  the  testator  had  in  them,  and 
because  they  were  his  grandsons  and  the  brother  and  cousin 
respectively  of  Gertrude  M.  Talbott,  the  cestui  que  trust; 
that  said  trust  was  a  personal  trust  and  executorship  and 
was  a  surviving  office  which  could  be  filled  only  by  them 
or  the  survivors  of  them,  unless  guilty  of  malfeasance ;  that 
they  have  hitherto  faithfully  performed  the  duties  of  their 
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oflSce  and  trust  and  they  are  ready  and  willing  to  continue 
80  to  do.  The  answer  further  alleges  that  while  the  ap- 
pellant Thompson  is  presently  residing  in  the  city  of  New 
York,  yet  the  relations  between  the  appellants  are  very  close 
and  that  they  are  constantly  in  communication  with  each 
other,  as  to  the  best  maimer  in  which  to  carry  out  their  du- 
ties and  trust ;  that  the  said  Thompson  expects  to  return  to 
Logan  county  and  make  his  home  there,  and  that  he  has  not 
permanently  removed  from  this  State. 

The  cause  came  on  for  hearing  February  14,  1906,  and 
evidence  was  then  heard  by  the  chancellor  in  open  court. 
On  February  24,  1905,  the  court  appointed  Eobert 
Humphrey,  guardian  ad  litem  for  Eaynor  M.,  Imogene  and 
Gertrude  Talbott,  minors,  and  residuary  legatees  and  de- 
visees under  the  will  of  Garrett  M.  LaForge,  and  on  March 
17,  1905,  said  guardian  ad  litem  filed  his  answer  to  said 
petition.  No  service  of  process  was  had  on  Gertrude  M. 
Talbott,  the  cestui  que  trust,  or  her  adult  daughter,  Alma 
Talbott,  or  the  minors  above  named. 

Thereafter  the  court  entered  a  decree,  finding  that  by  a 
former  decree  in  said  cause  it  was  ordered  that  said  trus- 
tees should  rent  the  lands  belonging  to  Gertrude  M.  Talbott, 
and  pay  over  to  her  annually  $720,  and  after  paying  the 
taxes  and  repairs,  should  paj  the  balance  of  funds  in  their 
hands  to  her  creditors.  The  decree  further  finds  that  said 
trustees  had  not  undertaken  to  pay  the  balance  of  the  funds 
in  their  hands,  after  the  payment  to  Grertrude  M.  Talbott 
of  the  amount  coming  to  her  and  expenses  and  repairs,  to 
the  creditors,  and  that  it  was  not  the  intention  of  said  trus- 
tees to  pay  any  money  to  said  creditors  out  of  the  proceeds 
of  said  land;  that  Harry  C.  Thompson  had  removed  from 
the  State  of  Hlinois  with  his  family  and  became  a  resident 
of  the  State  of  New  York  and  had  gone  into  business  there 
and  was  not  devoting  any  time  or  attention  to  the  interests 
of  the  estate;  that  it  is  for  the  best  interests  of  the  estate 
of  Grertrude  M.  Talbott  and  of  the  creditors  under  said  or^ 
iginal  decree  that  a  new  trustee  should  be  appointed  in  place 
of  said  Thompson.  It  was,  therefore,  ordered  by  the  court 
34 
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that  said  Thompson  be  removed  as  trustee  of  the  lands  and 
property  of  Gertrude  M.  Talbott  and  that  Ryan  Ginther 
be  and  is  appointed  trustee  in  place  of  said  Thompson  as 
far  as  relates  to  the  lands  and  property  of  Gertrude  M. 
Talbott,  upon  his  giving  bond  as  such  trustee  in  the  sum  of 
$2,000 ;  that  the  question  of  the  objections  to  the  reports 
of  said  trustees  is  not  passed  upon,  but  Js  reserved  for 
further  hearing ;  and  that  said  trustees  make  report  of  their 
acts  and  doings  within  30  days.  From  this  decree  this  ap- 
peal is  prosecuted. 

The  petition  in  this  case  has  no  relation  whatever  to  the 
original  proceeding,  which  was  a  bill  filed  by  appellants  as 
executors  and  trustees,  to  determine  the  rights  of  Gertrude 
M.  Talbott  omder  the  will  of  Garrett  M.  LaForge,  deceased, 
and  in  certain  conveyances  therein  involved,  and  to  remove 
the  lien  of  certain  judgments  as  clouds  upon  the  title  of 
the  lands  held  in  trust  by  them,  and  the  cross-bills,  in  the 
nature  of  creditors^  bills,  of  certain  judgment  creditors  of 
Gertrude  M.  Talbott.  Xeither  the  conduct  of  appellants  as 
trustees,  nor  their  removal,  was  there  involved. 

This  petition  must,  therefore,  be  held  to  be  an  original 
proceeding,  of  the  pendency  of  which  all  parties  in  interest 
were  entitled  to  notice  by  sen'^ice  of  process.  Gtertrude  M. 
Talbott  has  a  life  interest  in  the  trust  estate,  and  her  chil- 
dren are  reversionary  legatees  and  devisees,  and,  therefore, 
directly  interested  in  maintaining  the  integrity  of  the  estate* 
Whether  the  present  trustees,  or  either  of  them,  shall  be 
removed,  and  if  so,  who  shall  be  appointed  to  succeed  to 
their  duties,  are  questions  of  vital  interest  and  importance 
to  the  cestui  que  trust  and  in  a  proceeding  involving  their 
determination  the  cestui  que  trust  is  a  necessary  party. 
Butler  V.  Butler,  164  111.,  171. 

Absence  from  the  State  does  not  of  itself  disqualify 
Harry  C.  Thompson  from  acting  as  trustee  under  the  will  of 
Garrett  M.  LaForge.  Lill  v.  Neafie,  31  III,  101.  To  jus- 
tify the  court  in  removing  Thompson  as  trustee  if  is  in- 
cumbent upon  appellees  to  aver  and  show  that  he  had  been 
faithless  to  his  trust  in  the  management  of  the  estate;  that 
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by  his  negligence,  or  wilful  act,  or  failure  to  act,  there  has 
been  a  positive  breach  of  such  trust  by  him. 

The  averments  of  the  petition  in  this  regard,  upon  infor- 
mation and  belief,  that  Thompson  does  not  attempt  to  dis- 
charge his  duties  as  trustee  and  is  so  situated  that  he  cannot 
properly  discharge  such  duties,  are  wholly  insufficient. 
They  lack  positiveness  and  are  merely  the  conclusion  of  the 
pleader.  But  admitting  the  sufficiency  of  the  averments, 
they  are  not  sustained  by  the  evidence  in  the  record.  Ap- 
pellants' duties,  as  trustees,  are  to  rent  the  lands  constitut- 
ing the  trust  estate,  collect  the  rents,  apply  the  same  to  the 
purpose  of  the  trust,  and  make  true  reports  to  the  court  of 
the  manner  in  which  they  have  performed  such  duties.  It 
does  not  appear  that  the  lands  have  not  been  rented;  that 
the  rents  realized  are  less  than  the  rental  value  of  such 
lands ;  that  any  of  the  rents  are  past  due  or  uncollected ;  that 
appellants  have  failed  to  make  report  of  their  acts  in  the 
premises ;  or  that  any  of  the  funds  coming  into  their  hands 
have  been  misappropriated,  or  disbursed  otherwise  than  is 
required  by  the  provisions  of  the  will  creating  the  trust. 

Appellant,  David  H.  LaForge,  testifies  that  his  co-trustee, 
Thompson,  comes  to  Mason  county  every  year  and  there  re- 
mains from  four  to  six  weeks ;  that  at  such  times  appellants 
together  discuss  and  mature  plans  pertaining  to  the  business 
of  their  trust  for*  the  year ;  that  when  Thompson  is  absent 
in  New  York  the  trustees  are  in  constant  communication 
with  each  other  with  reference  to  the  business  of  the  trust ; 
and  that  in  the  conduct  of  that  business  the  trustees  have 
in  fact  acted  jointly. 

A  disposition  on  the  part  of  appellants  to  so  manage  the 
trust  estate  that  there  shall  be  no  residue,  after  the  pay- 
ment of  fixed  charges,  necessary  repairs  and  expenses,  to  ap- 
ply upon  the  judgments  of  appellees  against  Gertrude  M. 
Talbott,  is  not  sufficient  to  justify  the  court  in  removing 
both  or  either  of  the  trustees.  It  must  appear  either  that 
there  is  a  residue  in  their  hands  subject  to  be  so  applied, 
or  that  it  is  within  their  power  by  proper  management  of 
the  trust  estate  to  realize  such  residue  for  that  purpose. 
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The  proof  shows  neither.  Appellants  filed  a  report  of  their 
acts  and  doings  as  such  trustees  up  to  March  1,  1902,  and 
the  same  was  approved  by  the  court.  They  have  also  filed 
other  reports  for  the  periods  ending  January  1,  1904,  and 
January  1,  1905,  to  which  objections  have  been  filed,  but 
no  hearing  had  been  had  thereon  prior  to  the  rendition  of 
the  decree  here  involved.  Prima  facie  these  reports  must 
be  taken  as  presenting  a  true  and  correct  statement  of  the 
receipts  and  disbursements  by  the  trustees  of  the  trust  funds. 
If,  upon  a  hearing,  the  court  shall  find  and  determine  that 
appellants  have  not  properly  executed  their  trust,  and  that 
they  have,  in  their  hands,  fimds  subject  to  be  applied  upon 
appellees'  judgment,  it  may  make  and  enforce  an  order  re- 
quiring them  to  make  such  application. 

It  is  conceded  that  appellants  are  financially  responsible. 

The  decree  is  erroneous  for  another  reason.  If  it  be  con- 
ceded that  Thompson  was  properly  removed,  no  vacancy  was 
created  in  the  trusteeship.  Appellants  were  appointed  trus- 
tees jointly.  By  the  common  law  and  by  an  express  pro- 
vision of  the  statute,  the  estate  of  trustee  is  held  in  joint 
tenancy,  and  in  the  absence  of  a  provision  in  the  instrument 
creating  the  trust,  for  the  appointment  of  a  successor  in 
case  of  the  death,  resignation,  or  removal  of  either,  the 
entire  trust  rests  in  the  survivor.  Golder  v.  Bressler,  105 
111.,  419 ;  Mullanny  v.  Nangle,  212  111.,  247.  The  appoint- 
ment of  Eyan  Ginther  was,  therefore,  unauthorized  and 
void. 

The  decree  of  the  Circuit  Court  is  reversed. 

Reversed. 


Central  Union  Telephone  Company  v.  William  T.  Gib- 
bons, Administrator. 

1.  Verdict — when  set  aside  as  against  the  evidence.  Where 
there  is  no  evidence  tending  to  establlBh  the  negligence  charged 
in  the  declaration,  a  verdict  will  be  set  aside. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act. 
Error  to  the  Circuit  Court  of  Macon  County;   the  Hon.  William 
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C.  Johns,  Judge,  presiding.    Heard  in  this  court  at  the  May  term, 
1905.    Reversed,  with  finding  of  fact.    Opinion  filed  March  20,  1906. 

W.  B.  Mann,  for  plaintiff  in  error. 

WiLLARD  J.  Dickinson  and  I.  A.  Buckingham,  for  de- 
fendant in  error. 

Mr,  Justice  Baume  delivered  the  opinion  of  the  court. 

This  writ  of  error  is  prosecuted  to  reverse  a  judgment  of 
the  Circuit  Court  of  Macon  county,  in  favor  of  defendant 
in  error  for  $1,999,  for  negligently  causing  the  death  of  his 
intestate,  Thomas  Gibbons. 

The  declaration  alleges  in  substance  that  plaintiff  in  error 
negligently  placed  or  permitted  to  be  placed  upon  one  of 
its  telephone  poles  an  uninsulated  electric  light  wire;  that 
the  deceased,  a  lineman  in  its  employ,  was  directed  by  plain- 
tiff in  error  to  climb  said  pole  and  dead  end  a  telephone 
wire  on  one  of  the  cross-arms ;  that  while  so  engaged  in  the 
line  of  his  duty,  and  while  in  the  exercise  of  due  care  for 
his  own  safety,  deceased  came  into  contact  with  said  electric 
light  wire  carrying  a  current  of  2,000  volts,  and  was  thereby 
shocked,  so  that  he  fell  to  the  ground  and  was  killed. 

The  telephone  pole  belonging  to  plaintiff  in  error  is  in 
an  alley  between  North  Water  and  North  Warren  streets 
in  the  city  of  Decatur.  It  is  30  to  35  feet  in  height,  and  is 
provided  with  iron  stirrups  or  steps  driven  into  its  east 
and  west  sides  at  a  distance  apart  on  each  side  of  three  feet, 
making  a  distance  of  18  inches  between  the  steps.  At  a 
distance  of  about  25  feet  from  the  ground  an  iron  bracket 
is  attached  to  the  west  side  of  the  pole,  and  to  the  glass  in- 
sulator upon  this  bracket  the  electric  light  wire  in  question 
is  suspended.  Above  the  bracket  there  are  five  or  six  cross- 
arms,  six  feet  in  length,  fastened  to  the  pole  at  a  distance 
of  about  14  inches  apart.  These  cross-arms  are  provided 
with  wooden  pins  3  or  4  inches  in  length,  having  glass  in- 
sulators, upon  which  the  telephone  wires  are  suspended. 
The  distance  from  the  lower  cross-arm  to  the  iron  bracket 
which  carries  the  electric  wire  is  4  feet  8  inches.     The  tele- 
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phone  pole  in  question  accommodated  the  main  toll  line 
wires  to  Bloomington,  Aurora,  Clinton  and  other  places, 
and  the  uncontradicted  evidence  tends  to  show  that  when 
the  operator  at  the  central  oflSce  rang  out  upon  one  of  these 
lines  a  current  of  50  to  300  volts  was  created,  and  that  such 
current  is  sufficient  to  shock  a  person  to  the  extent  of  caus- 
ing him  to  fall  from  a  pole.  At  the  time  of  the  accident, 
and  for  some  months  prior  thereto,  the  electric  light  wire 
was  practically  uninsulated  and  exposed  for  a  space  of  sev- 
eral inches  on  either  side  of  the  bracket  upon  which  it  was 
suspended. 

On  March  20,  1903,  the  deceased,  Thomas  Gibbons,  was 
in  the  employ  of  plaintiff  in  error  as  a  lineman  and  was  or- 
dered by  the  foreman  in  charge  of  the  work  to  dead  end  one 
of  the  telephone  wires  on  a  cross-arm  of  the  pole.  Deceased 
knew  the  electric  light  wire  was  uninsulated  and  that  it  car- 
ried a  deadly  current,  and  was,  upon  that  day,  warned  by 
the  foreman  to  be  careful  about  the  electric  wire.  He  as- 
cended the  pole  by  means  of  the  iron  steps  and  was  at  work 
on  the  lower  cross-arm  when  he  suddenly  fell  to  the  ground 
and  sustained  a  fracture  of  the  skull,  resulting  in  his  death. 
The  evidence  tends  to  show  that  the  deceased  when  found 
had  a  bum  on  the  two  smaller  toes  on  one  foot ;  that  the  lit- 
tle finger  of  his  left  hand  was  burned  to  the  bone,  and  the 
next  finger  was  slightly  scorched.  The  evidence  further 
tends  to  show  that  it  was  raining  on  the  day  of  the  accident, 
and  that  the  pole  was  wet,  rendering  the  conditions  most 
favorable  for  the  grounding  of  an  electric  current. 

Counsel  for  defendant  in  error  say  in  their  brief,  "the 
theory  of  plaintiff  was  that  when  deceased  stood  on  the  step 
on  the  west  side  of  the  pole  at  or  near  the  bracket  holding 
the  light  wire,  he  raised  his  left  foot  to  the  next  step  above 
on  the  east  side,  and  in  raising  himself  on  that  step,  the 
toe  of  his  right  foot  touched  the  light  wire;  that  he  was 
thereby  shocked  and  fell  to  his  death."  There  is  no  evidence 
in  the  record  sustaining  this  theory.  But  two  witnesses  saw 
the  deceased  at  the  time  he  fell  from  the  pole.  Martin 
Sanders  testified   as   follows:     "I  noticed  him    (deceased) 
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when  he  started  to  fall;  he  was  up  in  the  wires;  probably 
half  of  his  body  was  up  in  the  wires ;  his  body  was  half  way 
above  the  lower  cross-arm  and  he  was  standing  straight  up ; 
I  couldn't  tell  from  where  I  was,  how  far  his  feet  were 
below  the  lower  cross-arm;  I  don't  suppose  his  feet  could 
have  possibly  been  more  than  two  and  a  half  feet  below  the 
lowest  cross-arm;  it  looked  to  me  like  his  feet  were  above 
the  bracket  when  I  saw  him;  I  couldn't  tell  exactly  from 
where  I  was.  At  the  time  I  saw  him  among  the  wires  it 
seemed  to  me  like  he  was  standing  still  and  then  fell  back ; 
I  don't  think  his  feet  were  near  the  electric  light  wire." 

Samuel  Jay  testified:  "I  was  first  attracted  by  hearing 
a  groan,  and  iinmediately  looked,  at  which  I  saw  somebody 
up  that  pole  upon  which  there  were  six  cross-arms  and  upon 
which  were  a  good  many  wires.  At  the  time  I  was  at- 
tracted by  the  groan  the  man  did  not  do  anything  but  stand 
still  for  two  or  three  seconds,  then  he  fell  backwards.  At 
the  time  of  falling  he  was  on  the  north  side  of  the  pole,  and 
facing  a  little  to  the  south  and  east,  almost  directly  south. 
He  was  up  to  the  lower  cross-arm  and  his  right  foot  was 
nearer  to  the  cross-arm  than  the  electric  light  wire,  and  he 
was  in  that  position  from  the*  time  I  first  saw  him  until  he 
fell  back.  His  right  foot  was  up  and  his  body  was  scrooched 
up  there  in  a  position,  his  head  being  about  even  with  the 
third  cross-arm.  He  was  in  a  hanging  position  and  ap- 
peared to  be  hanging  there.  I  couldn't  tell  whether  or  not 
he  had  hold  of  anything,  and  without  warning  he  fell  back. 
I  saw  no  change  in  his  position  until  he  fell  back.  I  was 
right  at  him." 

It  is,  therefore,  established  by  the  evidence  that  at  the 
time  the  deceased  fell  from  the  pole,  half  of  his  body  was 
above  the  lower  cross-arm  and  half  below  that  cross-arm. 
He  was  5  feet  Y  or  8  inches  in  height.  The  electric  light 
wire  was  4  feet  8  inches  below  the  lower  cross-arm.  If  only 
one-half,  or  2  feet  9  or  10  inches  of  the  body  of  deceased 
was  below  the  cross-arm,  it  is  manifest  that  he  was  nearly 
two  feet  above  the  electric  light  wire  when  he  received  the 
shock  which  caused  his  fall,  and  that  such  shock  could  not 
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have  resulted  by  contact  with  that  wire.  The  only  possible 
explanation  of  the  accident,  under  the  evidence  in  the  rec- 
ord, is,  that  the  deceased  was  shocked  by  coptact  with  a  tele- 
phone toll  line  wire  while  the  central  operator  was  ringing 
up  a  long  distance  circuit,  and  that  while  falling  to  the 
ground  he  came  in  contact  with  the  electric  light  wire. 

W.  B.  Bourke,  a  witness  for  plaintiff  in  error,  testified 
as  follows:  "In  operating  a  telephone  business  it  is  nec- 
essary to  have  connection  with  a  dynamo.  The  wires  are 
charged  when  they  ring  on  the  lines  wherever  a  connection 
is  made  between  the  oflSce  and  any  outside  point.  When- 
ever a  person  being  among  telephone  wires  had  hold  of  a 
bare  wire  that  reached  do\vn  to  the  ground,  or  made  a 
ground,  and  a  person  should  ring,  a  shock  would  be  received, 
depending  in  strength  upon  the  dynamo,  and  on  a  damp  day 
the  shock  would  knock  him  down.  The  voltage  is  from  50  to 
300  or  400  when  the  telephone  bell  is  ringing.  Fifty  volts 
are  required  in  ringing  local  circuits,  but  in  ringing  a  dis- 
tance it  takes  more." 

There  being  no  evidence  in  the  record  tending  to  show 
that  the  shock  which  caused  the  deceased  to  fall,  resulted 
from  contact  with  the  electric  light  wire,  defendant  in  error 
has  wholly  failed  to  establish  that  the  negligence  of  plaintiff 
in  error,  alleged  in  the  declaration  or  any  count  thereof,  was 
the  proximate  cause  of  the  death  of  his  intestate. 

The  judgment  is  reversed,  with  a  finding  of  fact  to  be  in- 
corporated in  the  judgment  of  this  court. 

Reversed,  with  -finding  of  fact. 

Finding  of  fact  :  We  find  that  the  negligence  of  plain- 
tiff in  error,  alleged  in  the  declaration,  was  not  the  proximate 
cause  of  the  death  of  Thomas  Gibbons. 
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Kate  Shannon,  Administratrix,  y.  The  Chicago  & 
Alton  Railway  Company. 

1.  Obdinart  cake — essential  to  recovery  in  action  for  death  caused 
by  alleged  wrongful  act.  In  order  that  the  personal  representative 
of  one  whose  death  has  been  caused  by  the  defendant  may  recover, 
it  is  not  only  essential  that  the  negligence  of  the  defendant  as 
charged  in  the  declaration  shall  be  established,  but  also  that  the 
Intestate  of  such  representative  shall  appear  at  the  time  of  the  acci- 
dent to  have  been  himself  in  the  exercise  of  ordinary  care. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act. 
Appeal  from  the  Circuit  Court  of  McLean  County;  the  Hon.  Gbobgb 
W.  Patton,  Judge,  presiding.  Heard  in  this  court  at  the  Novem- 
ber term,  1905.    Affirmed.    Opinion  filed  March  20,  1906. 

Stonb  &  Oglevee,  for  appellant. 

Kerrick  &  Bracken,  for  appellee;  F.  S.  Winston,  of 
counsel. 

Mr.  Justice  Baumb  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  by  appellant  against  appellee 
to  recover  damages  for  negligently  causing  the .  death  of 
Thomas  P.  Shannon.  At  the  close  of  plaintiff's  evidence  a 
peremptory  instruction  offered  by  defendant  was  taken  under 
advisement  by  the  court,  and  thereiipon  defendant  intro- 
duced evidence  in  its  behalf.  At  the  close  of  all  the  evi- 
dence defendant  again  offered  a  peremptory  instruction,  but 
the  court  refused  to  consider  the  same,  or  to  consider  the  evi- 
dence introduced  by  defendant,  and  gave  to  the  jury  the  per- 
emptory instruction  offered  at  the  close  of  plaintiff's  evi- 
dence, and  entered  judgment  against  plaintiff  for  costs  and 
in  bar  of  the  action. 

The  evidence  introduced  on  behalf  of  appellant  tended  to 
show  the  following  facts:  On  November  26,  1904,  the  de- 
ceased, who  had  previously  made  application  to  appellee  for  a 
position  as  locomotive  fireman,  received  from  appellee's  su- 
perintendent of  motive  power,  a  letter,  as  follows : — 
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"The  Chicago  and  Alton  Kailway  Company. 

Motive  Power  Department. 

C.  E.  Fuller,  Sup't  Motive  Power. 

Bloomington,  111.,  Xov.  26,  1904. 
All  Freight  Engineers,  Eastern  Division,  South : 

This  will  be  your  authority  to  allow  bearer,  T.  P.  Shan- 
non, applicant  for  position  as  fireman,  to  ride  on  your  engine 
for  the  purpose  of  learning  the  road  and  learning  to  fire  an 
engine. 

You  and  your  fireman  will  please  render  him  such  as- 
sistance and  information  as  will  enable  him  to  become  com- 
petent to  fire  an  engine.  You  will  please  show  on  the  lines 
below,  the  engine  ijumber  and  day  he  fired  your  engine, 
together  with  other  information,  stating  under  'Kemarks' 
whether  or  not  he  is  competent  to  fire  this  engine. 

C.  E.  Fuller, 
Sup't  Motive  Power. 


Date 

Engine 

Train 

From 

To 

Engineer  Remarks 

• 

»» 

On  November  27,  1904,  the  deceased,  in  pursuance  of  his 
written  authority,  got  uppn  a  freight  engine  going  south 
from  Bloomington,  and  rode  thereon  until  the  engine  reached 
Lefton,  where  the  deceased  left  that  engine,  and  boarded 
engine  No.  427,  which  was  hauling  a  freight  train  north 
to  Bloomington.  Upon  presentation  of  his  authority  to  the 
engineer  of  engine  No.  427,  deceased  was  told  that  the  en- 
gine was  steaming  poorly,  and  that  he  could  not  fire  it; 
that  it  was  a  hard  proposition  for  the  regular  fireman  to  do 


Thibd  Distbict— a.  D.  1906.  539 

Shannon  y.  C.  &  A.  Ry.  Co. 

the  duty  without  a  new  man  doing  the  work.  Deceased  then 
rode  on  the  engine,  sitting  on  the  fireman's  seat  in  the  cab, 
until  the  train  reached  Kidgley,  where  it  stopped  for  coal 
and  water.  At  Ridgley  appellee  has  two  main  tracks  run- 
ning north  and  south,  the  east  track  being  the  north-bound 
track,  and  the  west  track  the  south-bound  track.  Water  is 
supplied  to  locomotives  by  a  large  tank  on  the  west  of  the 
west  track  and  two  stand  pipes,  one  on  each  side  of  the  two 
tracks.  Coal  is  stored  in  an  elevator  located  on  the  east 
side  of  the  north-bound  track.  The  standpipe  and  elevator 
are  each  SYj  feet  from  the  east  rail  of  the  east  track.  The 
standpipe  is  about  18  feet  high  and  is  equipped  with  an  arm 
or  crane  that  is  turned  over  the  opening  in  the  engine  tank 
when  taking  water  and  is  turned  back  parallel  with  the 
track  when  not  in  use.  There  is  also  a  lever  near  the  base 
of  the  standpipe  that  is  used  to  turn  the  crane  in  position 
when  it  cannot  be  reached  from  the  tender  of  the  engine. 
When  the  engine  stopped  at  the  standpipe,  Craig,  the  regular 
fireman,  went  back  over  the  tender  to  take  water,  and  shortly 
thereafter  the  deceased  also  came  from  the  cab  onto  the 
tender  and  asked  Craig  if  there  was  anything  he  (deceased) 
could  do.  Craig  told  deceased  to  get  down  and  turn  the 
water  crane  around  so  that  the  engine  could  be  moved  up 
to  take  coal.  Deceased  then  jumped  from  the  tender  to  a 
car  of  slack  just  behind  the  tender  and  from  there  reached 
the  ground  on  the  east  side  of  the  track,  and  by  means  of 
the  lever  properly  turned  the  crane  so  it  cleared  the  track. 
Craig  then  proceeded  to  take  coal,  and  did  not  again  see  de- 
ceased until  the  latter  was  found  dead  on  the  west  side  of  the 
north-bound  track.  The  evidence  tends  to  show  that  imme- 
diately after  he  had  turned  the  crane  in  position,  deceased 
must  have  climbed  between  two  cars  back  of  the  engine  for 
the  purpose  of  going  on  the  west  side  of  the  track,  and  when 
he  reached  the  west  side  or  was  attempting  to  cross  the  south- 
bound track  he  was  struck  by  the  locomotive  of  a  passenger 
train  going  south  at  a  speed  of  from  30  to  50  miles  an  hour. 
The  declaration  contains  five  counts.  The  first  count  al- 
leges that  deceased  was  a  student  learning  the  duties  of  a  fire- 
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man  on  the  road  of  appellee,  and  as  such  was  under  the  care 
and  instruction  of  the  engineer  and  fireman  of  engine  No. 
427,  and  that  it  was  their  duty  to  warn  him  of  the  dangers  in- 
cident thereto,  which  they  knew  and  which  were  unknown  to 
deceased ;  that  the  engineer  and  fireman  were  guilty  of  negli- 
gence in  sending  deceased  to  turn  the  crane  without  giving 
him  warning  of  the  dangers  attending  his  return  to  the 
engine,  and  that  as  a  direct  result  of  such  negligence  deceased 
was  killed,  while  in  the  exercise  of  due  care  for  his  own 
safety.  The  second  count  charges  that  deceased  was  a  stu- 
dent fireman,  rightfully  upon  the  right  of  way  of  appellee 
and  that  he  was  killed  while  in  the  exercise  of  due  care  for 
his  own  safety  by  the  negligence  of  the  servants  of  appellee 
having  charge  of  the  passenger  train  in  not  giving  some  suf- 
ficient warning  of  its  approach.  The  third  count  alleges  that 
deceased  was  a  passenger  and  was  killed  by  the  negligence  of 
appellee  in  running  the  passenger  train.  The  fourth  count 
alleges  that  deceased  was  in  the  employ  of  appellee,  and  that 
he  was  killed  by  its  negligence  as  charged  in  the  second 
count.  The  fifth  count  aUeges  that  deceased  was  in  the 
employ  of  appellee,  and  that  he  was  killed  by  its  negligence 
as  charged  in  the  first  count. 

The  trial  court  having  refused  to  consider  appellee's  mo- 
tion for  a  peremptory  instruction  made  at  the  close  of  all 
the  evidence,  and  having  sustained  such  motion  as  made  at 
the  close  of  appellant's  evidence,  the  only  question  involved 
is  whether  or  not  the  evidence  for  appellant  with  all  the 
inferences  that  may  justifiably  be  drawn  therefrom  is  suf- 
ficient to  support  a  recovery. 

It  may  be  conceded  that  the  relation  of  the  deceased  to 
appellee  was  neither  that  of  a  trespasser  nor  bare  licensee. 
Whether  the  deceased  in  his  relation  to  appellee  be  held  to 
have  been  a  licensee  by  invitation  or  an  employee,  it  was  in- 
cumbent upon  appellant  to  show  that  he  was,  at  the  time  of 
his  death,  in  the  exercise  of  due  care  for  his  own  safety  and 
that  appellee  was  negligent  in  one  or  more  of  the  respects 
alleged  in  the  declaration  and  that  such  negligence  was  the 
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proximate  cause  of  his  death.     I.  C.  K.  R.  Co.  v.  Eicher,  202    * 
111.,  556. 

If  it  be  conceded  that  the  relation  of  fellow  servants  did 
not  exist  as  between  the  deceased  and  the  engineer  and  fire- 
man of  engine  No.  427,  we  cannot  conceive  upon  what  the- 
ory appellee  could  be  held  guilty  of  negligence  in  the  failure 
of  its  fireman  and  engineer  to  notify  deceased  that  a  pas- 
senger train  was  due  to  go  south  on  the  west  track,  at  or 
about  the  time  engine  No.  427  stopped  for  coal  and  water. 
Deceased,  in  turning  the  crane  of  the  standpipe  on  the  east 
side  of  the  trackj  was  in  a  place  of  absolute  safety  as  regards 
the  passenger  train,  an(}  he  could  have  returned  to  his  place 
in  the  cab  of  the  engine  by  the  route  he  took  to  reach  the 
standpipe,  or  by  going  between  the  standpipe  and  elevator, 
and  the  train,  either  of  which  would  have  been  free  from 
danger.  There  was  no  occasion  for  his  going  between  the 
cars  to  the  west  side  of  the  train  on  the  south-bound  track 
and  neither  the  engineer  nor  fireman  could  have  anticipated 
that  he  would  do  so.  He  so  went  voluntarily  and  without 
the  line  of  his  duty.  Deceased  must  be  held  to  have  known 
that  the  south-bound  track  was  a  place  of  danger,  and  in  ap- 
proaching that  track  or  attempting  to  cross  it,  it  was  his  first 
duty  in  the  observance  of  ordinary  care  for  his  own  safety  to 
ascertain  if  a  train  was  approaching.  His  view  of  the  track 
to  the  north  was  unobstructed  and  no  conditions  existed  that 
excused  his  failure  to  observe  the  train. 

While  there  was  no  duty  on  the  part  of  the  servants  of 
appellee  in  charge  of  the  passenger  engine,  either  by  statute 
or  because  of  known  or  apprehended  danger,  to  give  warning 
signals  as  the  passenger  train  approached  the  place  of  the 
accident,  the  evidence  shows  that  the  whistle  was  sounded  a 
suflScient  length  of  time  before  the  deceased  was  struck,  to 
have  enabled  him,  in  the  exercise  of  ordinary  care  for  his 
own  safety,  to  escape  unhurt,  and  there  is  no  evidence  to 
the  contrary. 

It  is  urged  that  the  court  erred  in  refusing  to  allow  the 
witness  John  Lombardo  to  answer  the  question,  "Do  you 
know  how  Joe  Allen  came  by  his  death"  ?     Also  in  sustain- 
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ing  appellee's  objection  to  the  offer  by  appellant  to  prove 
by  that  witness,  "that  on  February  3,  1904,  one  Joe  Allen 
was  killed  by  being  struck  by  a  passenger  train  south-bound, 
while  standing  by  the  side  of  an  engine  on  the  north-bound 
track  at  the  water  and  coaling  station  north  of  Ridgley,  at 
the  place  of  this  accident."  The  evidence  was  incompetent 
in  any  event  (Mobile  &  Ohio  E.  R.  v.  Vallowe,  214  IlL, 
124),  but  if  appellant's  theory  that  it  was  competent  for  the 
purpose  of  showing  that  appellee  had  notice  of  the  dangerous 
character  of  the  place,  be  conceded,  the  offer  did  not  disclose 
facts  identical  with  those  in  the  case  at  bar. 

The  witness  John  Power  testified  that  he  saw  the  engine 
strike  deceased,  and  the  court,  therefore,  did  not  err  in  not 
permitting  appellant  to  show  the  habits  of  deceased  with 
reference  to  care  and  caution  for  his  own  safety. 

In  the  absence  of  evidence  tending  to  prove  that  the  de- 
ceased was  in  the  exercise  of  due  care  for  his  own  safety,  and 
that  appellee  was  negligent,  the  peremptory  instruction  was 
properly  given,  and  the  judgment  will  be  affirmed. 

Ajfirmed. 


T.  H.  Downing  y.  John  L.  Kirkpatrick^  et  al. 

1.  Pbopositions  of  law — effect  of  failure  to  present.  In  a  caae 
tried  by  a  court  without  a  jury,  a  failure  to  present  propositions 
of  law  to  be  passed  upon  by  the  court  leaves  no  questions  of  law 
to  be  determined  on  review  except  such  as  may  arise  upon  the 
rulings  upon  the  evidence  and  from  the  pleadings. 

Action  of  frover.  Appeal  from  the  Circuit  Court  of  McDonough 
County;  the  Hon.  John  A.  Gray,  Judge»  presiding.  Heard  In  this 
court  at  the  November  term,  1905.  Affirmed.  Opinion  filed  March 
20,  1906. 

SwiTZER  &  MiLLEK  and  CiiAELES  W.  FiACK,  for  appel- 
lant. 

VosE  &  Creel,  for  appellees, 

Mr.  Justice  Baume  delivered  the  opinion  of  the  court. 
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July  29,  1904,  Llewellyn  Danielson  executed  a  chattel 
mortgage  to  appellant  upon  "one  bull,  2  years  old,"  and  cer- 
tain other  personal  property  to  secure  the  payment  of  a  note 
for  $1300.  October  1,  1904,  Danielson  sold  said  bull  to 
Harry  Knight  and  on  February  2,  1905,  appellees  purchased 
said  bull  at  a  public  sale  of  Knight's  personal  property  for 
$33.25.  This  is  a  suit  in  trover  by  appellant  against  ap- 
pellees to  recover  the  value  of  the  bull.  The  case  was  tried 
by  the  court  without  a  jury  and  there  was  a  finding  and 
judgment  in  favor  of  appellees. 

No  propositions  of  law  were  presented  to  the  court  upon 
the  trial  of  the  case,  and  the  only  question  for  our  determina- 
tion on  this  appeal  arises  upon  the  facts. 

A  preponderance  of  the  evidence  in  the  case  tends  to  show, 
and  the  court  was  warranted  in  finding,  that  appellant  ex- 
pressly consented  to  the  sale  of  the  bull  by  Danielson  to 
Knight ;  that  appellant  knew  of  the  purchase  of  the  bull  by 
Knight  and  Knight's  subsequent  possession  of  the  bull ;  that 
appellant  made  no  demand  upon  Knight  for  the  bull  or  for 
its  purchase  price,  and  that  appellant  had  notice  of  the  pub- 
lic sale  of  Knight's  personal  property.  Upon  this  state  of 
facts  the  trial  court  could  not  have  done  otherwise  than  find 
the  issues  for  appellees,  and  the  judgment  predicated  upon 
such  a  finding  must  be  affirmed. 

Affirmed, 


S.  G.  Oldham  v.  Christopher  L.  Howser. 

1.  Real  estate  commissions — when  broker  entitled  to.  Where  a 
broker  has  been  authorized  to  seU  real  estate  and  fumlsheB  to  the 
owner  a  customer  ready,  able  and  willing  to  complete  the  purchase, 
he  is  entitled  to  his  commissions. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Cham- 
paign County;  the  Hon.  Solon  Philbrick,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1905.  Reversed  and  remanded. 
Opinion  filed  March  20,  1906. 

Kay,  Dobbins  &  Kiley,  for  appellant. 
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Miller  &  Spurgin  and  John  J.  Bea,  for  appellee. 

Mr.  Justice  Baume  delivered  the  opinion  of  the  court. 

This*  is  a  suit  by  appellant,  a  real  estate  broker,  against 
appellee  to  recover  a  commission  alleged  to  be  due  appellant. 
At  the  conclusion  of  all  the  evidence  the  court  instructed  the 
jury  to  find  the  issues  for  the  defendant,  and  judgment  was 
rendered  against  appellant  on  the  verdict  so  returned. 

The  evidence  introduced  on  behalf  of  appellant  tended  to 
show  that  on  December  21,  1904,  appellee  listed  his  farm  of 
246  acres  with  appellant  for  sale  at  $165  per  acre,  a  rea- 
sonable amount  to  be  paid  down  and  the  balance  to  be  paid 
March  1,  1905 ;  that  appellant  was  to  be  paid  a  commission 
of  $1.00  per  acre,  and  was  to  have  10  days  in  which  to  find 
a  purchaser;  that  upon  the  following  day,  December  22, 
1904,  appellant  procured  John  F.  White  and  William  Jones, 
who  were  ready,  able  and  willing  to  purchase  the  land  upon 
the  prescribed  terms ;  that  appellant  then  introduced  the  in- 
tending purchasers  to  appellee  and  requested  him  to  consum- 
mate the  sale,  but  he  declined  and  refused  so  to  do.  The 
evidence  introduced  on  his  behalf  made  a  prima  facie  case 
for  appellant  and  entitled  him  to  recover  the  commission 
claimed.  Monroe  v.  Snow,  131  111.,  126;  Scott  v.  Stuart, 
115  111.  App.,  535;  Whalen  v.  Gore,  116  III  App.,  504; 
Lemon  v.  Carter,  116  111.  App.,  421. 

Evidence  was  introduced  on  behalf  of  appellee  contradic- 
tory of  that  offered  on  behalf  of  appellant,  but  it  was  not 
within  the  province  of  the  trial  court,  acting  upon  a  motion 
to  direct  a  verdict,  to  weigh  the  evidence  and  determine  the 
issue  of  fact  involved.  In  Woodman  v.  111.  Trust  and 
Savings  Bank,  211  111.,  578,  the  court,  in  speaking  of  a  mo- 
tion to  direct  a  verdict,  stated  the  correct  rule  to  have  been 
announced  in  Frazer  v.  Howe,  106  111.,  563,  as  follows: 
"It  is  not  within  the  province  of  the  judge,  on  such  a  motion, 
to  weigh  the  evidence  and  ascertain  where  the  preponder- 
ance is.  This  function  is  limited  strictly  to  determining 
whether  there  is  or  is  not  evidence  legally  tending  to  prove 
the  fact  affirmed, — i.  e,,  evidence  from  which,  if  credited,  it 
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may  reasonably  be  inferred,  in  legal  contemplation,  the  fact 
affirmed  exists,  laying  entirely  out  of  view  the  effect  of  all 
modifying  or  countervailing  evidence." 

For  error  in  giving  the  peremptory  instruction  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


H.  H.  Stubblefleld  t.  Seymour  Ayers^  et  al. 

1.    Verdict — when  not  disturhed,    A  verdict  clearly  sustained  by 
the  preponderance  of  the  evidence  will  not  be  disturbed  on  review. 

.  Action  commenced  before  Justice  of  the  peace.  Appeal  from  the 
County  Court  of  DeWitt  County;  the  Hon.  Fred  C.  Hill,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1905.  Af- 
firmed.   Opinion  filed  March  20,  1906. 

John  Fuller,  for  appellant. 

Herrick  &  Herrick,  for  appellees. 

Mr.  Justice  Baume  delivered  the  opinion  of  the  court. 

This  is  a  suit  by  appellees  against  appellant  to  recover 
$26.54  alleged  to  be  due  appellee  Ayers  and  D.  E.  Arthing- 
ton  for  labor  in  cutting  26,543  feet  of  logs  at  $1.00  per  1000 
feet.  Upon  the  trials  before  a  justice  of  the  peace  and  in 
the  County  Court  appellees  recovered  judgments  for  the 
amount  claimed. 

The  evidence  introduced  on  behalf  of  appellees  tends  to 
show  that  appellant  contracted  with  appellee  Ayers  for  the 
cutting  of  logs  by  Ayers  and  D.  E.  Arthington  at  $1.00  per 
1000  feet;  that  the  logs  were  cut  in  pursuance  of  the  con- 
tract; and  that  appellant  repeatedly  promised  to  pay  for 
the  work  done.  It  is  conceded  by  appellant  that  the  logs  be- 
longed to  him  and  that  Ayers  and  Arthington  cut  the  logs, 
but  it  is  claimed  that  the  contract  to  cut  the  logs  was  made 
with  Ayers  alone,  by  one  Humphrey,  an  employee  of  appel- 
lant ;  that  appellant  is  not  liable  upon  the  contract ;  and  that 
35 
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in  any  event  a  recovery  cannot  be  had  against  appellant  by 
Ayers  and  Arthington  jointly.  While  there  is  a  conflict  in 
the  evidence^  it  so  clearly  preponderates  in  favor  of  appellees 
that  no  verdict  and  judgment  other  than  that  entered  in  this 
case  could  be  permitted  to  stand. 

There  is  no  error  in  the  record  and  the  judgment  is  af- 
firmed. 

Affirmed, 


Daniel  Blackstone  t.  William  H.  Bagan. 

1.  Surviving  pabtner — what  may  he  recovered  hy.  A  surviving 
partner  in  a  single  action  may  recover  demands  due  him  individu- 
ally as  well  as  demands  due  him  as  surviving  partner. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Shelby  County;  the  Hon.  Truman  E.  Ames,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1905.  Af- 
firmed.    Opinion  filed  March  20,  1906. 

EicHABDSON  &  Whitaker,  for  appellant. 

Chafee  &  Chew  and  George  B.  Rhoads,  for  appellee. 

Mr,  Justice  Baume  delivered  the  opinion  of  the  court. 

This  is  a  suit  originally  commenced  before  a  justice  of  the 
peace  by  Anthony  Thornton  and  William  H.  Ragan,  part- 
ners, against  appellant,  to  recover  $200  claimed  to  be  due 
for  legal  services.  There  was  a  judgment  against  appellant 
for  that  amount  before  the  justice,  from  which  he  took  an 
appeal  to  the  Circuit  Court.  Pending  the  appeal  in  the 
Circuit  Court,  the  death  of  Anthony  Thornton  was  sug- 
gested, and  William  H.  Ragan  was  given  leave  to  prosecute 
the  suit  as  surviving  partner.  The  trial  in  the  Circuit  Court 
resulted  in  a  verdict  and  judgment  against  appellant  for  the 
amount  claimed. 

On  behalf  of  appellee,  plaintiff  below,  evidence  was  in- 
troduced tending  to  show  that  in  April,  1897,  appellant  con- 
sulted William  H.  Ragan  professionally  regarding  threat- 
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ened  bastardy  proceedings  against  appellant's  son;  that  Mr. 
Eagan  then  chained  upon  his  books  against  appellant  a  re- 
tainer fee  of  $100 ;  that  appellant's  son  soon  after  being  ar- 
rested married  the  young  woman  involved  and  immediately 
thereafter  left  the  State;  that  from  April,  1897,  to  1898  ap- 
pellant frequently  consulted  and  advised  with  Mr.  Ragan  in 
relation  to  his  son's  troubles;  that  in  1898  Mr.  Bagan  en- 
tered into  partnership  with  Anthony  Thornton,  and  there- 
after until  the  winter  of  1900  and  1901,  appellant  continued 
his  consultations  with  the  firm  of  Thornton  &  Ragan;  that 
appellant  recognized  his  indebtedness  to  the  firm  and  fre- 
quently promised  to  pay  the  same ;  that  $200  was  a  reason- 
able charge  for  the  character  of  services  rendered  by  ap- 
pellee and  the  firm  of  Thornton  &  Ragan. 

On  behalf  of  appellant  there  is  evidence  tending  to  show 
that  Mr.  Ragan  denied  that  he  had  any  claim  against  him  for 
legal  services  and  stated  that  as  the  matter  had  not  come  to 
suit,  no  charge  would  be  made. 

Appellant  claimed  an  off-set  of  $150  for  money  paid  to 
appellee  because  of  alleged  threats  by  the  latter  to  institute 
a  suit  against  appellant  for  slander,  but  the  receipt  given 
for  that  amount  by  appellee  to  appellant  shows  that  the 
money  was  paid  in  settlement  for  alimony  allowed  the  wife 
of  appellant's  son  in  her  suit  for  divorce  on  the  ground  of 
desertion. 

Upon  the  issues  of  fact  involved  the  verdict  of  the  jury 
must  be  held  to  be  decisive  in  this  case.  While  the  evi- 
dence is  conflicting,  we  think  it  abundantly  supports  the 
verdict. 

It  is  insisted  by  appellant  that  as  the  legal  services  in- 
volved were  rendered  in  part  by  Mr.  Ragan  individually 
and  in  part  by  the  firm  of  Thornton  &  Ragan,  appellee,  as 
the  surviving  partner  of  that  firm,  cannot  recover  the  entire 
amount  in  this  suit. 

"In  the  case  of  a  survivor  of  several  contracting  parties 

a  demand  due  him  as  survivor  may  be  joined  with  a  demand 

due  to  him  from  the  party  in  his  own  right ;  and  a  debt  due 

.to  the  defendant,  as  a  surviving  partner  may  be  set  off 
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against  a  demand  on  him  in  his  own  right,  and  vice  verses 
By  the  death  of  the  co-partner  the  debt  is  considered  to  be 
owing  to  him  in  his  own  right,  and  so  is  not  subject  to  the 
objection  that  it  is  a  demand  held  in  autre  droit.  The  fact 
that  the  rights  are  derived  from  diflFerent  titles  is  of  no  mo- 
ment." Harris  v.  Pearce,  5  111.  App.,  622,  and  cases  cited. 
Appellant  recognized  the  principle  above  stated  by  filing  his 
claim  against  William  H.  Kagan  as  a  set-off  to  the  demand 
sued  for. 

Moreover  there  is  evidence  in  the  record  tending  to  show 
a  contract  of  novation,  whereby  the  amount  due  from  appel- 
lant to  William  II.  Kagan  was  taken  by  the  firm  of  Thorn- 
ton &  Ragan,  to  which  firm  appellant  promised  to  make 
payment. 

Other  objections  are  urged,  but  we  do  not  consider  them 
of  sufficient  moment  to  justify  discussion.  The  judgment  is 
affirmed. 

Affirmed. 


Hickory  Grove  Drainage  District  v.  Mason  &  Tazewell 
Special  Drainage  District^  et  al. 

1.  Dominant  land — what  not  within  right  of  owner  of.  The 
owner  of  the  dominant  land  has  no  right  to  remove  a  natural  bar- 
rier or  watershed  and  thereby  cause  to  flow  upon  the  servient  land 
water  which  would  not  otherwise  naturally  flow  thereon. 

Injunctional  proceeding.  Appeal  from  the  Circuit  Court  of  Taze- 
well County;  the  Hon.  Theodobe  N.  Gbeen,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1905.  Reversed  and  remanded. 
Opinion  filed  March  20,  1906. 

W.  W.  Hammond  and  W.  R.  Cukhan,  for  appellant. 

Jesse  Black,  Jk.,  and  William  A.  Potts,  for  appellees. 

Mr.  Justice  Baume  delivered  the  opinion  of  the  court. 
December  1,  1904,  appellant,  the  Hickory  Grove  Drain- 
age  District,   filed  its  original  bill   against  appellees,   the 
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Mason  and  Tazewell  Special  Drainage  District  and  the  com- 
missioner's of  said  district,  for  an  injunction  restraining 
appellees  from  entering  upon  certain  territory  within  the 
boundary  of  appellant  district  with  a  dredge  boat  for  the 
purpose  of  enlarging  a  ditch  belonging  to  appellee  district, 
and  from  connecting  the  same  with  a  ditch  belonging  to 
appellant.  Upon  the  filing  of  the  bill  a  temporary  injunc- 
tion was  granted,  and  on  December  6,  1904,  appellee  district 
filed  its  answer  to  the  original  bill  together  with  affidavits 
in  support  of  such  answer,  and  also  its  motion  to  dissolve  the 
injunction.  December  9,  1904,  appellant  filed  its  amended 
bill  in  the  cause  together  with  affidavits  in  support  thereof, 
and  on  the  day  following  appellee  district  filed  its  answer 
to  such  amended  bill.  The  motion  to  dissolve  the  temporary 
injunction  was  heard  by  the  chancellor  upon  the  original  and 
amended  bills,  the  answers  thereto,  and  affidavits  in  support 
of  said  bills  and  answers,  and  certain  accompanying  exhibits, 
and  upon  consideration  thereof  a  decree  was  entered  dissolv- 
ing the  injunction  and  dismissing  the  bill  for  want  of  equity. 

Appellant  district  was  organized  July  6,  1882,  under  the 
drainage  laws  of  1879,  and  its  southerly  boundary  is  the 
south  line  of  section  26,  town  23,  N.  E.  6  W.,  in  Tazewell 
County.  Appellee  district  was  organized  in  December, 
1882,  under  the  drainage  laws  of  1879,  and  includes  lands 
lying  south  of  the  south  line  of  said  section  26.  The  north 
boundary  line  of  appellee  district  being  the  south  boundary 
line  of  appellant  district.  The  lands  in  appellant  district 
are  generally  lower  than  the  lands  in  appellee  district  and 
the  natural  drainage  of  appellant  district  and  of  a  portion 
of  appellee  districts  is  to  the  north.  Soon  after  its  organiza- 
tion appellant  constructed  its  main  ditch,  30  feet  wide  and 
10  feet  deep,  beginning  at  a  point  near  the  center  of  section 
26  and  nmning  north  to  Mackinaw  creek  where  it  dis- 
charged. 

Appellee  district,  in  1883,  constructed  a  ditch  27,000  feet 
in  length  known  as  the  north  Quiver  ditch,  commencing  at 
the  center  of  section  26,  in  conjimction  with  the  main  ditch 
of  appellant,  and  running  thence  south  to  the  south  line  of 
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section  26,  thence  southwesterly  through  the  northwest 
quarter  of  section  35,  thence  southwesterly  through  sections 
34,  4,  8  and  7  to  its  junction  with  the  main  Quiver  ditch. 
The  portion  of  the  ditch  of  appellee  district  in  section  26, 
being  within  the  territory  of  appellant,  was  constructed  in 
the  first  instance  by  virtue  of  a  judgment  in  condemnation 
proceedings,  whereby  appellee  district  acquired  a  right  of 
way  60  feet  in  width  in  the  southwest  quarter  of  said  section. 

February  21,  1884,  appellant  filed  its  bill  in  the  Circuit 
Court  of  Tazewell  county  against  appellee  district  and  cer- 
tain contractors,  to  enjoin  the  construction  of  the  north 
Quiver  ditch  and  its  connection  with  the  ditch  of  appellant 
in  section  26,  upon  the  alleged  ground  that  the  construction 
of  said  ditch  by  appellee  district  and  its  connection  with  the 
ditch  of  appellant  would  drain  into  appellant's  ditch  a  large 
volume  of  water  from  lands  lying  outside  of  appellant's 
district,  the  natural  drainage  of  which  lands  was  in  a  south- 
westerly direction.  During  the  pendency  of  that  suit,  a  set- 
tlement of  the  matters  therein  involved  was  arrived  at  be- 
tween the  commissioners  of  the  respective  drainage  districts^ 
and  a  written  agreement  embodying  the  terms  of  such  settle- 
ment was  executed  by  such  commissioners.  The  written 
agreement  being  lost,  recourse  must  be  had  to  parol  evi- 
dence to  ascertain  its  terms,  and  it  is  established  by  such 
evidence  that  by  the  terms  of  said  written  agreement  appel- 
lee district  was  permitted  to  connect  its  north  Quiyer  ditch 
carrying  the  natural  watershed  with  the  ditch  of  appellant 
in  section  26,  upon  condition  that  the  appellee  district  would 
protect  appellant  from  the  increased  flow  of  water,  fill  or. 
otherwise  on  account  of  such  connection,  by  cleaning  appel- 
lant's ditch  at  the  expense  of  appellee  district. 

North  Quiver  ditch  as  enlarged  by  appellee  district  to  the 
south  line  of  section  26,  in  accordance  with  the  specifica- 
tions therefor  in  evidence,  is  12  feet  in  width  at  the  bottom 
throughout  its  entire  length,  and  has  a  slope  of  1  to  1  on  the 
sides.  This  enlargement  of  said  ditch  has  also  necessitated 
its  deepening  from  2  to  6  feet  throughout  its  entire  length. 
It  must  be  conceded  upon  the  evidence  in  this  record  that  tho 
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extension  of  north  Quiver  ditch  northward  into  section  26 
and  its  connection  at  that  point  with  the  ditch  of  appellant*, 
in  accordance  with  the  plans  and  specifications  thus  far  ad- 
hered to  and  proposed  to  be  carried  out,  will  result  in  de- 
flecting into  the  main  ditch  of  appellant  a  much  larger  vol- 
ume of  water  from  the  territory  of  appellee  district  than 
appellant's  ditch  has  heretofore  carried,  and  it  may  be  con- 
ceded that  if  the  natural  drainage  of  all  the  lands  in  appellee 
district  is  toward  appellant's  ditch,  and  such  increased  flow 
of  water  is  caused  solely  by  the  enlargement  of  a  natural 
channel,  and  not  by  the  removal  of  a  natural  barrier  or  water- 
shed, whereby  water  not  naturally  flowing  from  the  lands 
in  appellee  district  into  appellant's  ditch  will  be  caused  to 
flow  therein,  appellant  is  bound  to  receive  such  increased 
flow  of  water,  and  is  without  remedy  in  the  premises.  Kan- 
kakee Drainage  District  v.  Com's  of  Lake  Fork  Drainage 
District,  130  111.,  261. 

But  appellee  district,  although  the  lands  within  its  boimd- 
ary  are  the  dominant  lands,  has  no  right  to  remove  a  natural 
barrier  or  watershed,  and  thereby  cause  to  flow  upon  the 
servient  lands  in  appellant  district  water  which  would  not 
otherwise  naturally  flow  thereon,  Dayton  v.  Drainage 
Com's,  128  111.,  271. 

Appellant  contends  that  there  is  a  natural  barrier  or 
watershed  in  appellee  district  near  the  south  line  of  section 
34,  at  a  point  about  8,000  feet  southwest  of  the  south  line 
of  section  26,  and  that  at  that  point  in  north  Quiver  ditch 
there  is  a  divergence  in  the  natural  flow  of  the  water  to  the 
northeast  and  southwest,  while  appellees  contend  that  such 
natural  barrier  or  watershed  is  at  a  point  in  the  southwest 
comer  of  section  4,  15,000  feet  southwest  from  the  south- 
line  of  section  26. 

We  think  a  preponderance  of  the  evidence  in  the  case 
tends  to  show  that  the  natural  barrier  or  watershed  is  at  or 
near  the  Spaitz  road,  near  the  south  line  of  section  34,  about 
8,000  feet  southwest  of  the  south  line  of  section  26. 

In  its  answer  to  the  original  bill,  appellee  district  alleged 
that  the  natural  slope  and  surface  drainage  of  its  lands  was 


552  Appellate  Courts  of  Illinois. 

Vol.  125]  Drainage  District  T.  Drainage  District 

divided  by  a  watershed,  the  highest  point  of  which  was  near 
the  south  line  of  section  34.  W.  H.  Cogdal,  William  C. 
Hall,  Stephen  Mahr,  John  Marshall,  Henry  Gumbel,  J.  L 
Mc Williams  and  James  Hobkirk,  whose  affidavits  were  filed 
by  appellees  on  the  hearing  of  the  motion  to  dissolve  the  tem- 
porary injimction,  state  that  the  watershed  is  near  the  center 
line  of  section  34,  and  the  affidavit  of  Hobart  Hamilton,  a 
civil  engineer  employed  by  appellee  district,  is  to  the  same  ef- 
fect. Furthermore,  it  appears  that  at  a  meeting  of  the  com- 
missioners of  the  two  drainage  districts,  held  for  the  purpose 
of  settling,  if  possible,  the  litigation  pending  in  1884,  the 
commissioners  of  appellee  district  proposed  to  turn  over  to  ap- 
pellant the  portion  of  their  district  lying  north  of  the  Spaitz 
road.  We  think  this  proposition  was  a  clear  recognition  by 
appellee  district  of  the  fact  that  there  was  a  watershed  in 
its  district  at  or  near  the  Spaitz  road,  and  this  view  is  con- 
firmed by  an  examination  of  the  profile  of  north  Quiver 
ditch  as  it  was  constructed  in  pursuance  of  the  written  agree- 
ment heretofore  referred  to,  which  profile  discloses  that  the 
bottom  of  the  ditch  was  highest  near  the  Spaitz  road,  and 
that  the  water  there  diverged  to  the  northeast  and  southwest. 

Assuming,  however,  that  the  natural  watershed  is  in  the 
southwest  quarer  of  section  4,  as  contended  by  appellees,  it  is 
uncontroverted  that  north  Quiver  ditch  as  now  enlarged  will 
divert  the  flow  of  water  therein  from  the  southwest  into  the 
main  ditch  of  appellee  district  to  the  northeast  into  the  main 
ditch  of  appellant,  from  a  point  near  the  center  of  section 
8,  which  is  more  than  half  a  mile  southwest  of  the  watershed 
as  located  by  appellees.  Thus,  according  to  its  own.  conten- 
tion, appellee  district  proposes  to  drain  into  the  main  ditch 
of  appellant,  surface  water  from  one-half  mile  of  territory 
within  its  district,  which  would  naturally  flow  into  its  o\ni 
main  ditch.  Thip,  appellee  district  may  not  do,  and  ap- 
pellant is  entitled  to  relief  by  injunction  to  prevent  it. 

It  is  insisted  by  appellees  that  appellant  has  a  complete 
remedy  at  law  under  the  contract  heretofore  mentioned,  en- 
tered into  between  the  commissioners  of  the  respective  drain- 
age  districts.     That  contract,   by   its   terms,   only  contem- 
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plated  a  connection  of  the  ditch  of  appellee  district  with 
appellant's  ditch  for  the  carrying  of  water  within  the  natural 
watershed,  which,  as  we  have  heretofore  stated,  must  have 
"been  understood  by  the  parties  as  extending  only  to  the 
Spaitz  road.  The  contract  did  not  contemplate  an  enlarge- 
ment of  the  north  Quiver  ditch  in  accordance  with  the 
plans  and  specifications  adopted  by  appellee  district  ten 
years  later,  whereby  two  miles  of  additional  territory  lying 
southwest  of  the  Spaitz  road  would  be  drained  into  appel- 
lant's ditch. 

It  is  also  urged  on  behalf  of  appellees  that  about  two 
months  prior  to  the  granting  of  the  temporary  injimction 
in  the  case,  and  while  the  dredge  boat  vras  engaged  in  en- 
larging north  Quiver  ditch,  one  of  the  commissioners  of 
appellant  district  was  notified  by  representatives  of  appellee 
district,  in  charge  of  the  work,  that  the  ditch  was  to  be  en- 
larged and  deepened  in  accordance  with  the  plans  and  speci- 
fications; that  appellant  thereby  had  notice  of  the  intention 
of  appellee  district  to  connect  such  enlarged  ditch  with  the 
main  ditch  of  appellant,  and  appellant,  not  having  then  ob- 
jected to  the  further  prosecution  of  the  work,  is  equitably 
estopped  to  enjoin  the  connection  of  the  two  ditches. 

If  the  doctrine  of  equitable  estoppel  could  be  invoked  by 
appellees  in  this  case,  the  facts  in  evidence  do  not  justify 
the  application  of  the  doctrine.  The  only  evidence  tending 
to  support  the  contention  of  appellees  in  that  regard  is  that 
of  W.  L.  Prettyman,  who  states  in  his  affidavit  that  while  the 
dredge  boat  was  at  work  in  north  Quiver  ditch,  in  the  south- 
west quarter  of  section  4,  Henry  Dix,  one  of  the  commis- 
sioners of  appellant  district,  was  notified  by  the  men  in 
charge  of  the  dredge  boat  that  they  would  cut  to  a  depth  of 
6  feet  deeper  for  a  distance  of  some  6,000  feet  to  the  north. 
At  most  this  only  amounted  to  notice  to  Dix  that  the  dredg- 
ing would  be  continued  to  the  Spaitz  road,  which  was  about 
6,000  feet  north  of  the  southwest  quarter  of  section  4,  and 
entirely  within  the  natural  watershed  to  the  southwest  as 
claimed  by  appellant.  Appellant  is  not  here  complaining  of 
the  work  done  by  appellee  district  within  the  natural  water- 


554  Appellate  Courts  of  Illinois. 

Vol.  125]  Rader  v.  Huffman. 

shed  to  the  southwest,  but  of  the  continuation  of  that  work 
through  such  natural  watershed,  whereby  surface  water  nat- 
urally flowing  to  the  southwest  will  be  caused  to  flow  to 
the  northeast. 

The  decree  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  with  the 
views  here  expressed. 

Reversed  and  remanded. 

Mb.  Presiding  Justice  Puterbaugii  took  no  part  in  the 
decision  of  this  case. 


George  Bader  y.  William  Huffman. 

1.  Statute  of  Fbauds — when  lease  within.  A  verbal  lease  which 
i^  to  run  for  a  longer  period  than  a  year  Is  within  the  Statute  of 
Frauds. 

2.  Election — conduct  may  constitute.  A  tenant  who  remains  In 
possession  after  he  has  been  told  by  his  landlord  that  he  must  rent 
the  premises  covered  by  his  old  lease  If  he  would  rent  at  all,  elects 
to  remain  under  such  old  lease. 

Distress  for  rent.  Appeal  from  the  Circuit  Court  of  Vermiliozi 
County;  the  Hon.  E.  R.  E.  Kimbbough;  Judge,  presiding.  Heard 
In  this  court  at  the  November  term,  1905.  Affirmed.  Opinion  filed 
March  20,  1906. 

Salmans  &  Draper,  for  appellant. 

W.  M.  Acton,  for  appellee. 

Mr,  Justice  Baume  delivered  the  opinion  of  the  court 

This  is  a  proceeding  by  distress  for  rent  by  appellee 
against  appellant  to  recovet-  $188.60  rent  for  40  acres  of 
land.     The  trial  court  directed  a  verdict  for  appellant. 

Appellant  was  a  tenant  of  appellee  under  a  written  lease 
of  200  acres  of  land,  for  the  term  of  one  year  beginning 
March  1,  1903,  and  ending  March  1,  1904. 

On  April  6,  1904,  appellant  and  appellee  met  for  the 
purpose  of  executing  a  written  lease  for  the  year  beginning 
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March  1,  1904,  and  ending  March  1,  1905.  Appellant  then 
said  he  did  not  want  to  rent  40  acres  of  the  200  he  had 
farmed  the  previous  year,  but  would  take  160  acres.  Ap- 
pellee replied  that  he  would  not  rent  160  acres  unless  appel- 
lant took  the  40  acres  also,  and  that  he  (appellee)  would  not 
consider  it  rented  unless  appellant  took  the  40  acres  just  as 
he  had  the  year  before.  Appellant  said  he  would  move  off 
and  give  up  the  farm  before  he  would  take  the  40  acres,  and 
appellee  replied,  if  he  (appellant)  wanted  to  move  he  could* 
do  so,  and  that  he  (appellee)  would  take  possession  of  the 
whole  farm,  but  would  not  take  possession  of  the  40  acres 
alone.  Appellant  thereafter  remained  on  the  place  but  did 
not  farm  the  40-acre  tract. 

Appellee  claimed  that  in  September,  1903,  he  told  ap- 
pellant he  would  rent  the  160  acres  for  the  year,  beginning 
March  1,  1904,  but  would  not  take  the  40  acres,  and  that  ap- 
pellee replied,  "All  right." 

Appellant  sought  to  introduce  proof  of  the  conversation 
with  appellee  in  September,  1903,  but  the  court  sustained 
an  objection  thereto,  and  this  ruling  of  the  court  is  the  only 
matter  seriously  urged  by  appellant  for  a  reversal  of  the 
judgment. 

As  appellant's  tenancy  under  the  written  lease  terminated 
March  1,  1904,  if  he  held  over  for  another  year  after  that 
date,  he  must  have  done  so  either  under  the  written  lease, 
or  under  some  other  valid  contract  of  leasing  constituting  a 
new  tenancy.  The  alleged  verbal  contract  of  September, 
1903,  for  the  leasing  of  the  160  acres  for  a  term  commencing 
March  1,  1904,  and  ending  March  1,  1905,  was  clearly 
within  the 'Statute  of  Frauds,  and  the  court  did  not  err  in 
sustaining  appellee's  objection  to  the  evidence  offered. 
Wheeler  v.  Frankenthal,  78  111.,  124;  Cooney  v.  Murray,  45 
111.  App.,  463. 

Appellant  was  explicitly  told  by  appellee  on  April  6,  1904, 
that  he  must  rent  the  whole  200.  acres,  or  none,  and  appellant, 
having  elected  to  remain  on  the  premises'  after  that  date, 
must  be  held  to  have  done  so  under  his  written  lease  of  the 
entire  premises.     Griffin  v.  Knisely,  75  111.,  411. 

The  judgment  is  right  and  will  be  affirmed. 

Affirmed. 
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Frank  H.  Meyer  y.  City  of  Decatar. 

1.  Dbam-shof — how  city's  power  to  license,  must  be  exercised, 
A  city's  power  to  license  or  to  refuse  to  license  dram-shops  can  only 
be  exercised  through  general  ordinances  operating  uniformly  upon, 
all  persons  of  the  class  to  which  the  ordinances  relate. 

2.  Dram-shop — refusal  to  license,  cannot  be  predicated  upon 
mere  whim.  A  city  cannot  reserve  by  ordinance  or  exercise  an 
arbitrary  power  with  respect  to  the  issuing  or  the  refusing  of  a 
dram-shop  license. 

3.  Mandamus — when  writ  of,  to  compel  issuance  of  dram-shop 
license,  will  not  be  issued.  Unless  it  is  made  clearly  to  appear  that 
the*  petitioner  has  complied  with  all  the  requirements  of  the  ordi- 
dance  relating  to  the  granting  *of  dram-shop  licenses,  he  is  not  en- 
titled to  the  writ  of  mandamus  in  the  event  of  a  refusal  to  grant 
such  license. 

Mandamus  proceeding.  Appeal  from  the  Circuit  Court  of  Macon 
County;  the  Hon.  James  S.  Baume,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,- 1905.  Affirmed.  Opinion  filed  March 
20,  1906. 

I. 

C.  E.  ScHEOLL,  for  appellant. 

W.  Not  Boggess,  for  appellee. 

Mr.  Justice  Baume  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  by  Frank  H.  Meyer,  appellant,  against 
the  city  of  Decatur,  appellee,  to  compel  the  city  council  of 
said  city  to  forthwith  approve  an  application  by  appellant  to 
said  city  for  the  issuance  to  him  of  a  license  to  keep  a  dram- 
shop and  to  require  appellee  to  issue  to  him  such  license. 
To  appellant's  petition  for  a  peremptory  writ  of  mandamus 
appellee  interposed  its  demurrer,  which  was  sustained  by 
the  court,  and  appellant  electing  to  abide  his  petition,  judg- 
ment was  entered  against  him  in  bar  of  the  action. 

The  portions  of  the  ordinances  of  the  city  of  Decatur  re- 
lating to  the  licensing  of  dram-shops,  here  involved,  are  as 
follows : 
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"3.  License  —  Fee  —  Bonds,  Etc.  The  city  council  may 
in  its  discretion  grant  license  for  a  term  not  less  than  three 
months  nor  exceeding  one  year  to  such  person  or  persons 
as  may  apply  therefor,  to  retail  intoxicating  liquors,  upon 
such  person  or  persons  paying  into  the  city  treasury  the 
sum  of  one  hundred  and  twenty-five  dollars  for  three  months, 
or  five  hundred  dollars  for  one  year,  and  executing  a  bond  to 
the  city  of  Decatur  in  the  penal  sum  of  one  thousand  dollars, 
signed  by  at  least  two  good  and  sufficient  securities,  free- 
holders of  the  city,  which  bonds  shall  be  approved  by  the  city 
•council  before  license  issues.  *  *  *  Said  applicant  or 
applicants  shall  also,  before  license  shall  be  issued,  give  bond 
in  the  sum  of  three  thousand  dollars,  payable  to  the  People 
of  the  State  of  Illinois,  with  at  least  two  good  and  sufficient 
sureties,  freeholders  of  the  coimty  of  Macon  to  be  approved 
by  the  city  council  conditioned  that  he  will  pay  to  all  persons 
all  damages  that  they  may  sustain  either  in  person  or  prop- 
erty or  means  of  support,  by  reason  of  the  person  so  obtain- 
ing the  license  selling  or  giving  away  intoxicating  liquors, 
*  *  *  and  provided  further,  that  all  licenses  granted 
Tinder  the  provisions  of  this  ordinance  shall  begin  and  expire 
either  on  the  ninth  day  of  August,  November,  February,  or 
May,  and  no  license  shall  be  granted  to  extend  beyond  the 
mimicipal  year  in  which  it  shall  be  granted;  Provided,  the 
city  council  shall  reserve  the  exclusive  right  to  be  the  sole 
judge  to  whom  license  shall  issue  and  to  limit  the  number  of 
licenses  to  be  issued. 

"4.  Ifotice  of  Application  in  Xew  Place.  That  no  li- 
cense shall  hereafter  be  issued  to  any  person  or  persons  to 
retail  malt  or  intoxicating  liquors  in  any  room  or  place  not 
immediately  heretofore  used  as  a  dram-shop,  unless  the  per- 
son or  persons  applying  for  the  same  shall  have  first  pub- 
lished for  two  weeks  successively,  in  some  daily  newspaper 
published  in  the  city,  his  or  their  intention  of  making  appli- 
cation to  the  city  council  at  its  next  regular"  meeting  there- 
after for  said  license,  designating  the  house  in  which  he  or 
they  intend  carrying  on  said  business,  and  the  lot  on  which 
said  house  is  situated,  and  the  block  and  addition  in  which 
said  lot  is  located ;  which  said  notice  shall  be  in  the  following 
form  as  nearly  as  may  be:"     (Here  foJloWs  form  of  notice.) 
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By  section  1  of  another  ordinance  it  is  provided  that  all 
that  portion  of  the  city  of  Decatur  lying  without  certain 
territory  therein,  particularly  described,  shall  be  known  and 
treated  as  a  prohibited  district  within  which  it  shall  be  un- 
lawful to  issue  a  license  to  keep  a  dram-shop. 

The  petition  alleges  that  on  August  14,  1904,  appellant 
filed  with  the  city  clerk  of  the  city  of  Decatur  for  approval  a 
certain  legal  bond  in  the  sum  of  $3,000,  to  the  People  of  the 
State  of  Illinois,  and  that  the  persons  whose  names  are  sub- 
scribed to  said  bond  are  each  and  all  freeholders  of  Macon 
county  and  are  good  and  solvent  sureties,  worth  at  least  $15,- 
000  over  and  above  all  liabilities  and  exemptions.  The  bond 
is  set  up  haec  verba  and  bears  date  August  14,  1904.  It 
recites  that  appellant  desires  to  keep  a  dram-shop  in  the  city 

of  Decatur  for  the  full  term  of  one  year  from  the 

day  of ,  and  makes  application  for  the  issuance  to 

him  of  a  license  therefor  for  the  first  three  months  of  said 
term  of  one  year,  said  three  months  commencing  on  the 

day  of and  ending  on  the  9th  day  of 

Xovember,  1905. 

The  petition  further  alleges  that  on  the day  of 

August,  1905,  appellant  filed  with  said  city  clerk  a  certain 
other  legal  bond  for  the  sum  of  $1,000  to  the  city  of  De- 
catur, which  is  also  set  up  in  full  and  which  contains  the 
same  recitals  with  reference  to  the  time  of  the  commence- 
ment and  termination  of  the  obligation  as  the  other  bond. 

The  petition  further  alleges  that  on  the day  of 

August,  1905,  appellant  presented  to  the  city  council  his 
petition  in  due  form  for  the  issuance  to  him  of  a  license  to 
keep  a  dram-shop;  that  said  petition  was  not  acted  upon  at 
the  meeting  at  which  it  was  presented,  but  action  was  post- 
poned until  August  28,  1905,  when  said  petition  was  re- 
fused by  said  city  council;  that  on  September  5,  1905,  ap- 
pellant made  a  demand  in  writing  upon  said  city  council  to 
issue  to  him  a  dram-shop  license  in  pursuance  of  his  appli- 
cation therefor;  that  the  bonds  presented  by  him  were  duly 
approved  by  the  city  clerk  of  said  city  and  that  flaid  city 
clerk  accepted  $125  as  and  for  appellant's  license  fee,  and 
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that  the  money  so  paid  has  not  been  refunded  to  appellant, 
nor  has  appellant  asked  that  it  be  refunded  to  him;  that 
the  said  city  clerk  and  said  city  council  refused  and  still 
refuse  the  petition  and  demand  of  appellant  to  conduct  a 
dram-shop,  without  any  good  and  sufficient  reason ;  that  ap- 
pellant is  a  man  of  good  moral  character ;' that  at  various 
meetings  of  the  city  council  from  and  after  August  9,  1905, 
about  sixty  licenses  were  granted  to  different  persons  in  the 
city  of  Decatur,  and  three  persons  were  granted  licenses  in 
the  same  street  and  block  wherein  appellant  applied  for  a 
license ;  that  there  have  been  for  years  four  licensed  saloons 
in  said  block  and  there  are  three  licensed  saloons  in  said 
block  operating  under  licenses  granted  by  said  city  at  or 
about  the  time  appellant  applied  for  his  license;  that  the 
premises  in  which  appellant  has  applied  for  a  license  to  keep 
a  dram-shop  is  not  within  the  prohibited  district  established 
by  the  ordinance  of  said  city ;  that  appellant  before  making 
application  to  the  city  council  for  a  license  published  a  no- 
tice for  the  period  of  two  weeks  successively  in  a  daily  news- 
paper published  in  said  city,  as  required  by  the  revised  ordi- 
nances of  said  city;  that  the  application  and  demand  of 
appellant  is  refused  without  any  reason  being  assigned  there- 
for and  such  refusal  is  unreasonable  and  arbitrary  and  an 
unjust  and  illegal  discrimination  against  appellant  and  in 
favor  of  other  applicants,  and  is  promoted  by  caprice  and 
favoritism. 

By  virtue  of  the  legislative  grant  of  power  the  city  council 
of  the  city  of  Decatur  is  authorized  to  license,  regulate  and 
prohibit  the  selling  or  giving  away  of  intoxicating  liquors, 
but  the  power  so  granted  can  only  be  exercised  through  gen- 
eral ordinances  operating  uniformly  upon  all  persons  of 
the  class  to  which  the  ordinance  relates.  City  of  East  St. 
Louis  V.  Wehrung,  46  111.,  392 ;  Zanone  v.  Mound  City,  103 
111.,  652 ;  People  v.  Cregier,  138  111.,  401.  It  is  not  doubted 
but  that  an  ordinance  may  be  enacted  limiting  the  number 
of  dram-shops  to  be  licensed,  prescribing  certain  prohibited 
districts,  and  determining  the  terms  and  conditions  upon 
which  such  licenses  shall  be  granted,  but  the  city  council  may 
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not  bjr  ordinance  reserve  to  itself  an  arbitrary  discretion  to 
license  one  person  and  refuse  to  license  another  having  like 
qualifications,  through  mere  caprice  or  favoritism. 

The  ordinance  must  prescribe  certain  fixed  rules  and  regu- 
lations whereby  its  impartial  enforcement  can  be  secured. 
People  V.  Cregier,  supra;  Cicero  Lumber  Co.  v.  Cicero,  176 
m.,  9;  Noel  v.  People,  187  IlL,  587. 

The  provision  in  section  3  of  the  ordinance  reserving  to 
the  city  coimcil  the  exclusive  right  to  be  the  sole  judge  to 
whom  license  shall  issue,  is  merely  the  reservation  of  an  arbi- 
trary discretion  subject  to  be  exercised  through  considerations 
of  caprice  and  favoritism  and  must  be  held  to  be  discrimi- 
natory and  illegal.  It  is  clearly  distinguishable  from  the 
ordinance  enacted  by  the  village  board  of  Hyde  Park  re- 
serving to  the  board  a  discretion  to  determine  the  number 
of  dram-shops  the  public  good  required.  People  v.  Cregier, 
supra.  The  further  provision  in  the  same  section,  reserving 
to  the  city  council  the  right  to  limit  the  number  of  licenses 
to  be  issued,  is  merely  declaratory  of  a  right  vested  in  the 
city  council  by  the  legislature.  Such  right  can,  however, 
only  be  exercised  through  an  ordinance  fixing  the  number  of 
licenses  to  be  issued,  or  providing  some  uniform  method  by 
which  the  number  shall  be  determined. 

It  is  said  that  the  ordinance  is  not  mandatory  upon  the 
city  council  in  regard  to  the  issuing  of  licenses,  and  the  lan- 
guage of  the  ordinance,  "The  city  council  may  in  its  discre- 
tion grant  license,"  etc.,  is  quoted  in  support  of  such  con- 
tention. If  the  city  council  had  refused  to  issue  licenses  to 
any  person  or  persons,  it  may  be  doubted  whether  it  could  be 
compelled  to  issue  a  license  to  a  person  complying  with  all 
the  requirements  of  the  ordinance,  but  having  exercised  such 
discretion  in  favor  of  the  issuing  of  licenses  to  certfiin  per- 
sons, as  is  alleged  in  tlie  petition,  the  ordinance^  should  be 
held  to  be  mandatory  upon  the  city  council  to  issue  licenses 
to  all  persons  complying  with  its  provisions. 

It  is  elementary  that  the  remedy  by  mandamus  can  only 
be  invoked  where  the  relator  sets  forth  and  establishes  a 
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clear  right  to  coerce  the  respondent  to  do  the  thing  sought 
to  have  done. 

It  will  be  observed  that  the  ordinance  provides  that  all 
licenses  granted  thereunder  shall  begin  and  expire  either  on 
the  ninth  day  of  August^  November,  February  or  May.  Ap- 
pellant did  not  file  his  application  for  license  with  the  city 
clerk  until  August  14,  1905,  being  five  days  after  the  date 
fixed  by  the  ordinance  for  licenses  granted  thereunder  to 
begin,  and  the  bond  then  filed  by  applicant  was  defective  in 
that  it  failed  to  state  when  the  year  during  which  he  de- 
sired to  keep  a  dram-shop,  or  the  first  three  months  for 
which  license  was  to  be  issued,  was  to  begin.  The  petition 
also  fails  to  allege  the  date  upon  which  the  bond  for  $1,000, 
payable  to  the  city  of  Decatur,  was  filed  with  the  city  clerk, 
and  it  does  not  appear  whether  said  bond,  the  filing  of  which 
is  a  prerequisite  to  its  approval  and  the  granting  of  a  license, 
was  filed  before  or  after  appellant's  application  for  a  license 
was  presented  to  the  city  council.  The  bond  last  mentioned 
is  also  defective  in  the  same  particulars  as  the  bond  alleged 
to  have  been  filed  on  August  14th.  Furthermore,  it  does  not 
sufficiently  appear  that  the  notice  of  appellant's  intention  to 
apply  for  a  dram-shop  license  which  the  petition  alleges  was 
published  for  the  period  of  two  weeks  successively  before 
making  application  for  the  license,  was  in  conformity  with 
the  requirements  of  section  4  of  the  ordinance.  The  allega- 
tion of  the  petition  in  that  regard  is  merely  the  conclusion 
of  the  pleader. 

It  not  sufficiently  appearing  from  the'  allegations  of  the 
petition  that  appellant  has  complied  with  all  the  require- 
ments of  the  ordinances  relating  to  the  granting  of  dram- 
shop licenses,  he  has  failed  to  show  a  clear  right  to  the 
relief  prayed,  and  therefore  the  demurrer  to  the  petition 
was  properly  sustained.  The  judgment  of  the  Circuit  Court 
is  accordingly  affirmed. 

Affirmed. 
36 
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Jessie  Stone,  et  al.  y.  Helen  Jnyinall,  et  aL 

1.  Mechanic's  lien — when  claim  for,  must  l>e  filed  where  work 
done  or  material  furnished  has  been  pursuant  to  implied  contract. 
Where  work  Is  done  or  material  is  furnished  pursuant  to  an  im- 
plied contract,  each  separate  item  of  work  done  or  material  fur- 
nished constitutes  a  separate  claim  and  while  the  aggregate  of  such 
claims  may  be  included  in  a  single  claim  for  lien,  yet  such  claim 
for  lien  must  be  filed  within  four  months  after  the  performance 
of  the  first  item  of  work  or  the  delivery  of  the  first  item  of  ma- 
terial. 

Mechanic's  lien  proceeding.  Appeal  from  the  Circuit  Court  of 
Vermilion  County;  the  Hon.  E.  R.  E.  Kimbbougii,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1905.  Affirmed.  Opin- 
ion filed  March  20,  1906. 

Buckingham  &  Dysekt,  for  appellants. 

Reakick  &  Meeks,  it.  M.  Steely,  O.  M.  Joxes  and  W^ 
yi,  Acton,  for  appellees 

Mb.  Justice  Baume  delivered  the  opinion  of  the  court. 

In  their  amended  bill  for  a  mechanic's  lien,  appellants 
allege  that  on  September  1,  1903,  appellee,  Helen  Juvinall, 
through  her  husband,  D.  M.  Juvinall,  entered  into  a  con- 
tract with  appellants,  by  the  terms  of  which  appellants  were 
to  furnish  material  and  supplies  to  be  used  in  building  cer- 
tain com  cribs,  hoilses,  out-houses,  fences  and  other  improve- 
ments on  certain  described  real  estate  in  which  appellee, 
Helen  Juvinall,  had  a  life  estate;  that  said  material  and 
supplies  were  to  be  furnished  at  such  time  and  in  such  quan- 
tities as  said  D.  M.  Juvinall  should  direct,  and  that  appel- 
lants were  to  be  paid  what  such  material  and  supplies  were 
reasonably  worth;  that  appellants  actually  furnished  and 
delivered  to  the  agents  of  Helen  Juvinall  a  large  quantity  of 
material  and  supplies  for  the  purpose  of  being  used  in  said 
construction  and  improvements,  and  that  such  material  and 
supplies  were  reasonably  worth  $655.53,  and  that  amount 
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remains  due  and  unpaid;  that  on  August  9,  1904,  being 
within  four  months  from  the  date  of  the  furnishing  of  said 
material  and  supplies,  appellants  filed  in  the  office  of  the 
clerk  of  the  Circuit  Court  of  Vermilion  county  a  Verified 
statement  of  their  claim,  etc. 

Upon  the  filing  by  appellees  of  their  several  answers  to 
the  bill,  the  cause  was  referred  to  a  special  master  to  take 
proofs  and  report  his  conclusions  of  law  and  fact.  The  spe- 
cial master  filed  a  report  wherein  he  recommended  that  a 
decree  be'  entered  in  accordance  with  the  prayer  of  the  bill, 
and  the  cause  was  thereafter  heard  by  the  chancellor  upon 
appellees'  exceptions  to  said  special  master's  report  and  said 
exceptions  were  sustained  and  a  decree  entered  dismissing  the 
bill  for  want  of  equity. 

Considering  the  evidence  in  the  record  most  favorable  to 
appellants,  it  discloses  that  on  September  1,  1903,  they  con- 
tracted with  D.  M.  Juvinall  on  behalf  of  his  wife,  Helen, 
to  furnish  the  material  necessary  for  the  construction  of  a 
machine-shed  about  70  feet  long,  a  cattle-shed,  a  crib  or  two, 
and  to  repair  scales  and  fix  up  an  old  crib,  all  on  real  estate 
in  which  Helen  Juvinall  had  a  life  estate.  The  evidence 
also  strongly  tends  to  show  that  all  of  the  work  contemplated 
and  included  in  the  contract  for  material  was  fully  completed 
by  February  1,  1904. 

The  claim  filed  by  appellants  and  upon  which  they  predi- 
cate their  right  to  a  mechanic's  lien  embraces  various  items 
of  material  furnished  and  delivered  from  time  to  time  from 
September  1,  1903,  to  May  17,  1904.  The  last  three  items 
of  the  claim,  being  as  follows : 

April  12,  1904, 1  M.  ISTo.  1  W.  C.  shg 2.00 

April  27,  1904,  750 1.50 

May  17,  1904,  1/2  bbl.  lime 60 

The  rights  of  other  creditors,  incumbrancers  and  purchas- 
ers being  here  involved,  it  was  necessary  to  an  enforcement 
of  their  lien  for  the  material  furnished,  that  appellants 
should  within  four  months  after  completion  of  the  contract, 
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bring  suit  therefor,  or  file  their  verified  claim  or  lien,  as 
provided  by  section  7  of  the  mechanic's  lien  law. 

As  the  claim  for  a  lien  by  appellants  was  filed  August  9, 
1904,  imless  the  above  mentioned  three  items  of  the  claim 
are  to  be  considered  as  within  the  contract  of  September  1, 
1903,  appellants  are  not  entitled  to  enforce  their  lien.  The 
lien  created  by  the  statute  attaches  at  the  date  of  the  con- 
tract. In  this  case  the  contract  shown  by  the  evidence  to 
have  been  entered  into  September  1,  1903,  was  partly  ex- 
pressed and  partly  implied,  and  related  specifically  to  the 
furnishing  of 'material  to  be  used  in  the  construction  and 
repair  of  certain  designated  buildings  and  fixtures.  When 
the  materials  for  the  construction  and  repair  of  the  build- 
ings and  fixtures  specified  in  the  contract  were  furnished 
appellants'  contract  was  completed  within  the  meaning  of  the 
statute,  and  they  had  four  months  after  the  date  of  such  com- 
pletion within  which  to  bring  suit  or  file  a  verified  claim 
whereby  they  might  enforce  their  lien. 

The  buildings  and  fixtures  to  be  constructed  and  repaired 
imder  the  contract  for  materials  therefor,  having  been  fully 
constructed  and  repaired  by  February  1,  1904,  appellants 
must  necessarily  have  furnished  all  the  materials  therefor  at 
or  prior  to  that  date,  and  in  order  to  enforce  their  lien  for 
such  materials,  they  should  have  brought  suit  or  filed  a  claim 
for  lien  within  four  months  thereafter.  This  they  failed 
to  do,  and  must  be  held  to  have  lost  their  right  to  enforce  a 
lien  for  the  materials  so  furnished. 

The  materials  furnished  subsequent  to  the  completion  of 
the  work  specified  in  the  contract,  were  furnished  upon  an 
implied  contract,  and  constituted  a  rimning  account,  each 
item  of  which  is  to  be  considered  a  separate  claim,  a  lien 
for  which  was  enforcible  if  suit  was  brought  or  verified  claim 
for  lien  filed  within  four  months  after  it  accrued — ^that  is, 
after  each  separate  item  of  materials  was  delivered.  This 
does  not  mean  that  a  separate  suit  must  be  brought,  or  a 
separate  claim  for  lien  filed  to  enforce  a  lien  for  each  item 
or  claim  of  a  running  account,  but  that  suit  must  be  brought 
or  claim  for  lien  filed  within  four  months  after  the  first 
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of  several  items  of  materials  constituting  a  running  account 
have  been  delivered  in  completion  of  the  contract  therefor. 

But  conceding  that  the  several  items  in  appellants'  claim 
for  materials  furnished  subsequent  to  February  1,  1904,  and 
including  that  of  April  8,  1904,  which  next  precedes  that 
of  April  12,  1904,  could  properly  be  held  to  have  been  fur- 
nished under  the  contract  of  September  1,  1903,  the  right 
of  appellants  to  enforce  a  lien  therefor  must  depend  upon 
whether  or  not  any  one  of  the  three  items  heretofore  men- 
tioned was  for  materials  furnished  under  that  contract. 
The  claim  for  lien  having  been  filed  August  9,  1904,  more 
than  four  months  after  the  item  of  April  8,  1904,  it  is  clear 
from  the  evidence  that  the  items  of  April  12  and  April  27 
for  1750  shingles  w^ere  not  furnished  under  the  contract 
of  September  1,  1903,  because  the  shingles  were  not  used 
in  the  construction  or  repair  of  any  builfling  on  the  real 
estate  in  which  appellee,  Helen  Juvinall,  had  a  life  estate, 
but  were  in  fact  used  in  repairing  a  shed  on  land  belonging 
to  D.  M.  Juvinall.  The  item  of  May  17,  1904,  was  for  i/o 
barrel  of  lime  which  was  used  in  plastering  a  dwelling  house 
occupied  by  a  tenant  and  located  on  the  real  estate  against 
which  appellants  seek  to  enforce  a  lien,  but  the  contract 
of  September  1,  1903,  did  not  contemplate  the  furnishing  of 
materials  for  any  such  purpose. 

Appellants  having  failed  to  institute  suit  or  file  a  claim 
for  lien  for  materials  furnished  within  four  months  after 
completion  of  the  contract  of  September  1,  1903,  are  barred 
from  enforcing  a  lien  for  such  materials,  and  the  decree 
dismissing  the  bill  is  affirmed. 


Martha  E.  Bowser,  et  al.  v.  B.  Jane  Mosier,  Execatrlx, 

et  al. 

1.  Wills — how  construed.  In  construing  a  win  the  court  will 
strive  to  ascertain  the  Intention  of  the  testator;  such  intention  Is 
to  be  determined  upon  a  consideration  of  the  entire  Instrument; 
each  clause  and  phrase  in  the  will  is  to  be  given  force  and  effect. 
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if  possible;  repugnant  words  whicli  contravene  the  evident  inten- 
tion of  the  testator  as  clearly  expressed  may  be  rejected  or  trans- 
posed; general  provisions  must  yield  to  specific  provisions;  where 
the  clauses  of  a  will  are  irreconcilable  and  insuperably  repugnant, 
the  .latter  clause  will  generally  prevail;  and  as  an  aid  to  a  deter- 
mination of  the  testator's  intention,  the  court  may  consider  the 
nature  and  extent  of  his  property. 

2.  Heirship — construed.  The  word  "heirship"  as  employed  in 
the  will  in  question  in  this  case,  construed  to  designate  degrees 
of  kinship. 

3.  Life  estate — will  construed  toith  respect  to.  Held,  from  the 
provisions  of  the  will  in  question  in  this  case,  that  the  testator  did 
not  intend  that  his  wife  should  have  a  life  estate  in  all  of  his 
property. 

4.  Bill  to  construe  will — what  question  cannot  he  properly 
determined  in.  Whether  or  not  a  mortgage  incumbrance  should 
be  paid  by  the  executors  out  of  the  general  funds  of  the  estate,  is 
a  question^  which  cannot  be  determined  in  a  proceeding  to  construe 
a  will,  where  sudh  question  does  not  arise  in  such  will  as  one  of 
construction. 

Bill  to  construe  will.  Appeal  from  the  Circuit  Court  of  Cham- 
paign County;  the  Hon.  Solon  Philbrick,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1905.  Reversed  and  remanded. 
Opinion  filed  March  20,  1906. 

Mary  E.  Miller,  for  appellants ;  Cunningham  &  Booos, 
of  counsel. 

F.  M.  Green  &  Son  and  George  W.  Gere,  for  appellees. 

Mr.  Justice  Baume  delivered  the  opinion  of  the  court. 

This  is  a  bill  filed  by  appellees,  D.  Jane  Mosier,  executrix 
of  the  will  of  Philip  C.  Mosier,  deceased,  and  certain  lega- 
tees and  devisees  thereunder,  against  appellants,  Martha  E. 
Bowser  and  George  L.  Pickett,  and  certain  other  claimants, 
to  construe  said  will  and  grant  certain  other  relief. 

The  holographic  will  and  codicils  thereto,  in  question, 
omitting  the  formal  parts,  are  as  follows : 

2.  "After  my  lawful  debts  are  paid,  I  give  and  bequeath 
to  my  dear  wife  Mrs.  D.  Jane  Mosier  all  my  personal  and 
real  estate  of  whatsoever  kind  or  quality.     To  have  and  to 
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hold  and  enjoy  the  rents  and  profits  of  the  same  during  her 
natural  lifetime.  Except  what  hereinafter  may  be  men- 
tioned to  be  disposed  of  otherwise. 

3.  At  the  death  of  my  dear  wife,  I  give  and  bequeath 
to  George  T.  Poage  (who  I  raised)  a  life  lease  in  and  to  the 
north  half  (V^)  of  the  northeast  quarter  of  Section  twenty 
(20)  Township  eighteen  north  of  range  fourteen  west.  In 
Champaign  County  and  State  of  Illinois.  And  at  his  death 
the  same  shall  go  to  his  children.  In  whom  an  absolute  title 
shall  vest.  Provided  they,  the  said  children,  have  a  child  or 
children  bom  to  them  who  live  to  enjoy  the  same.  Other- 
wise the  title  shall  revert  back  to  my  estate  to  be  enjoyed 
by  my  and  my  dear  wife's  relation  according  to  their  in- 
heritance. 

4.  To  Volentine  Jacol)us  (who  I  raised),  I  give  and 
bequeath  the  south  half  of  the  said  northeast  quarter,  section 
twenty  (20)  town  18  If.  E-  14  W.  to  be  enjoyed  by  him  and 
children  upon  the  same  terms  and  conditions  as  that  be- 
queathed to  George  T.  Poage  and  his  children. 

5.  And  in  order  that  the  said  George  T.  Poage  and  Vol- 
entine Jacobus  may  share  and  share  alike  as  near  as  possible, 
I  direct  that  after  my  dear  wife's  death,  Volentine  Jacobus 
shall  have  the  use  or  rent  of  the  whole  quarter  section  for 
the  period  of  one  crop  season.  That  he  may  balance  up  with 
the  said  George  T.  Poage  on  improvements. 

6.  The  property  belonging  to  my  estate  at  the  death  of 
my  dear  wife.  Exclusive  6i  that  bequeathed  to  George  T. 
Poage  and  Volentine  Jacobus  or  their  children.  I  direct 
and  order  that  it  or  the  proceed  thereof  shall  be  equally 
divided  between  my  and  my  dear  wife's  relation  according 
to  their  heirship.  The  heirship  not  to  descend  further  than 
to  and  include  grand  nephews  and  nieces. 

7.  And  I  further  order  and  direct  that  whatever  of  my 
estate  by  law  would  fall  to  Mrs.  R.  L.  Poisal  (my  dear  wife's 
sister)  the  same  shall  go  to  Mrs.  Cory  Moore,  her  daughter 
and  in  case  of  her  death,  then  to  Miss  Minnie  Moore,  her 
grand-daughter,  some  as  if  originally  inherited  by  her. 

8.  And  now  in  conclusion,  I  do  hereby  revoke  and  annul 
all  former  wills  made  by  me.  And  I  do  hereby  appoint  my 
dear  wife  Mrs.  D.  Jane  Moaier  administratrix  and  authorize 
the  court  to  grant  lier  letters  of  administration  without  bond 
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or  surety,  so  the  business  of  my  estate  may  be  settled  up 
with  as  little  delay  as  consistent  to  or  with  the  interest  of 
heirs  or  creditors,  and  whatever  real  estate  laying  outside  of 
Champaign  Coxmty  and  State  of  Illinois  belonging  to  me 
or  my  estate  at  my  death,  I  order  and  direct  to  be  sold  to 
the  best  advantage  by  my  dear  wife  as  administratrix  and 
the  proceed  of  said  sale  or  sales  after  retaining  ten  (10) 
per  cent,  for  trouble.  Divide  equally  between  my  and  her 
relations  according  to  their  heirship. 

The  real  estate  indicated  is  described  as  follows,  viz. : 

All  of  fractional  sections  seven,  town  20,  south  of  range  35 
east.    In  Brevard  County,  State  of  Florida,  51.90  acres. 

Southwest  quarter  of  Sec.  32-101-N.  E.  35  west  160 
acres  in  the  county  of  Jackson,  State  of  Minnesota. 

Lots  2  &  3  Sec.  10  and  Lot  1  Sec.  11-100-36  W.  in  Dick- 
inson County,  State  of  Iowa  172.17  acres.  Lots  2-3-81- 
83-84-86  &  92.  In  Cottage  addition  to  the  city  of  Des- 
Moines,  in  the  State  of  Iowa,  and  the  south  sixty  acres  W.  % 
S.  W.  13-22-13  Coffey  County,  State  of  Kansas. 

9.  And  I  further  order  and  direct,  that  any  promissory 
notes  falling  due  after  my  death  and  collected  by  my  dear 
wife  as  administratrix  of  my  estate.  The  principal  of  which 
shall  be  equally  divided  between  my  and  my  dear  wife's 
relatives  according  to  their  heirship,  except  so  much  as  she 
may  want  to  retain  for  her  individual  use  for  traveling  ex- 
pense or  otherwise.  Said  sum  retained  shall  not  be  to  ex- 
ceed twenty-five  per  cent,  of  the  sum  or  sun^s  collected. 

First  codicil: 

Whereas  I,  Philip  C.  Mosier,  of  Homer,  State  of  Illinois, 
did  on  the  4th  day  of  March,  A.  D.  1897,  make  my  last  will 
and  testament  of  that  date,  do  hereby  declaim  this  to  be  a 
codicil  to  the  same. 

I  would  first  say  by  way  of  explanation  that  Pizarro  C. 
Picket  of  Kingman,  Kansas,  Mrs.  Martha  E.  (Hawkins- 
Eice)  Bowser  of  Los  Angeles,  California,  and  George  L. 
Picket  of  Anaheim,  California,  are  my  nearest  of  kin.  And 
whereas  George  W.  Hawkins,  of  Danville,  State  of  Illinois, 
who  at  one  time  was  the  husband  of  the  said  Mrs.  Martha 
E.  Bowser  and  a  separation  took  place  and  the  said  G.  W. 
Hawkins  has  always  treated  me  kindly,  I  therefore  order 
and  direct  that  twenty  per  cent  of  the  share  of  my  estate 
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that  would  fall  to  Pizarro  C.  Picket  and  twenty  per  cent, 
of  Mrs.  Martha  E.  Bowser's  share  and  ten  (10)  per  cent, 
of  George  L.  Picket's  share  shall  go  to  the  said  Hawkins, 
provided  he,  the  said  Hawkins,  lives  to  receive  and  enjoy  it, 
the  same  otherwise  this  bequest  shall  cease  at  his  death. 

I  would  say  by  way  of  •  explanation  of  Mrs.  Rachel  L. 
Poisal  being  disinherited  in  my  said  will,  that  I  feared  that 
if  aiiy  part  of  my  estate  went  into  her  hands  at  her  death 
it  would  or  a  portion  of  it  go  to  Byron  L.  Poisal,  her  son, 
and  on  his  death  would  be  inherited  by  his  wife  and  thereby 
go  in  a  direction  not  desired  by  me.  But  as  the  said  Byron 
Lw  Poisal  is  now  deceased,  I  still  think  best  to  not  change 
my  will  as  the  said  Byron  L.  Poisal's  wife  is  still  living  and 
in  case  of  the  death  of  the  said  Mrs.  Eachel  L.  Poisal,  might 
have  some  claim  through  legal  inheritance  upon  her  estate. 

Second  codicil: 

Whereas  I,  Philip  C.  Mosier,  of  Homer,  State  of  Hlinois, 
did  on  the  4th  day  of  March  A.  D.  1897,  make  my  last 
will  and  testament  of  that  date,  do  hereby  declare  this  to  be 
a  second  codicil  to  said  will. 

I  first  would  say  I  do  hereby  exclude  any  and  all  persons 
not  blood  relations  to  myself  or  to  my  dear  wife  from  shar- 
ing any  portion  of  my  estate  after  my  death  or  the  death 
of  my  dear  wife,  except  those  mentioned  in  my  said  will  and 
first  codicil.  To  wit:  George  T.  Poage,  Volentine  Jacobus 
and  George  W.  Hawkins,  who  are  not  blood  relations. 

Secondly,  I  do  hereby  disinherit  any  one  who  may  try 
to  break  my  said  will  by  themself  or  in  combination  with 
others  try  to  break  my  said  will. 

Third  codicil : 

Whereas  I,  Philip  C.  Mosier,  of  the  town  of  Homer,  State 
of  Illinois,  did  on  the  4th  day  of  March,  1897,  make  my  last 
will  and  testamfent  of  that  date,  do  hereby  declare  this  to  be 
my  third  codicil  to  said  will. 

I  would  first  say  the  bequests  made  in  said  will  to  George 
T.  Poage  and  Volentine  Jacobus  are  hereby  revoked  and  in 
place  of  said  bequests,  I  give  and  bequeath  to  the  said  George 
T.  Poage  the  farm  lately  purchased  of  W.  J.  Johns,  of 
Taney  County,  Missouri,  together  with  fifty-six  acres  lately 
secured  of  the  U.  S.  Government  through  the  said  George 
T.  Poage  said  lands  are  described  as  follows  viz  I 
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All  of  the  W.  1/2  of  I-'Ots  three  and  four  (3  &  4)  northwest 
quarter  Sec.  1  &  2  &  3  in  the  northeast  qr.  of  Sec.  two  (2) 
all  in  town  24  K.  19  W.  in  Taney  County,  Missouri,  and  all 
of  the  S.  W.  qr.  of  the  S.  W.  qr.  of  Sec.  35  in  town  25  E.  19 
in  the  county  of  Christian,  and  the  E-.  y^,  of  Lot  4  X.  E.  qr. 
Sec.  2,  town  24  N.  R.  19  W.  of  5th  P.  Meridian  contain  in 
all  three  hundred  and  forty-two  (342)  acres  more  or  less — 
valued  at  $2,000  dollars. 

And  in  addition  to  the  above  bequest,  I  give  apd  bequeath 
to  the  said  George  T.  Poage  four  thousand  ($4,000)  dollars, 
less  what  the  said  George  T.  Poage  may  be  indebted  to  me, 
either  directly  or  indirectly  at  my  death. 

To  the  said  Volentine  Jacobus,  I  give  and  bequeath  lot 
three  (3)  and  fifteen  feet  off  the  north  side  of  lot  four  (4) 
James  Busey's  addition  to  the  town  of  Urbana,  known  as  the 
Eggleston  property,  which  I  value  at  three  thousand 
($3,000)  dollars  and  lot  seven  (7)  block  four  (4)  G.  W. 
Webber's  1st  ad.  to  the  town  of  Urbana  (valued  at  $1,000) 
all  in  the  town  or  city  of  Urbana,  County  of  Champaign,  and 
State  of  Illinois,  and  known  as  Sophia  MoUendorf  property, 
and  in  addition  to  the  above  bequests,  I  give  and  bequeath  to 
the  said  Volentine  Jacobus  two  thousand  $2,000,  dollars, 
making  to  each  of  these  parties  Poage  and  Jacobus,  six  thou- 
sand dollars  each,  less  what  they  may  be  indebted  to  me  at 
my  death.  These  bequests  to  be  enjoyed  by  the  said  parties 
after  the  death  of  my  dear  wife  and  no  sooner." 

The  only  questions  presented  for  determination  on  this 
appeal  are,  first,  does  the  widow,  D.  Jane  Mosier,  take  under 
the  will  a  life  estate  in  all  of  the  real  and  personal  property 
of  the  testator  and  an  absolute  estate  in  25  per  cent,  of  the 
j)rincipal  of  the  promissory  notes  falling  due  after  the  death 
of  the  testator  and  collected  by  her,  and  in  10  per  cent,  of 
the  proceeds  of  the  sale  of  real  estate  lying  outside  of  Cham«. 
paign  Coimty,  Illinois,  or  does  she  take  a  life  estate,  only 
in  the  real  and  personal  property  of  the  testator  exclusive 
of  the  principal  of  the  said  promissory  notes  falling  due 
after  his  death  and  said  real  estate  lying  outside  of  Cham- 
paign County,  Illinois;  second,  does  the  principal  of  the 
promissory  notes  falling  due  after  the  death  of  the  testator, 
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less  25  per  cent,  to  be  retained  by  the  widow,  and  the  pro- 
ceeds of  the  sale  of  lands  lying  outside  of  Champaign  County, 
Illinois,  less  10  per  cent,  to  be  retained  by  the  widow,  consti- 
tute a  specific  legacy  to  the  relatives  of  the  testator  and  his 
wife,  which  vested  in  such  relatives  upon  the  death  of  the 
testator,  and  is  payable  to  them  as  soon  as  realized  by  the 
executrix;  third,  is  the  mortgage  incumbrance  on  the  land 
in  Missouri,  devised  in  fee  to  (Jeorge  T.  Poage,  subject  to 
the  life  estate  of  the  widow,  amounting  to  $1,054.80,  and 
which  the  chancellor  was  justified  in  finding  the  testator  as- 
sumed to  pay,  a  proper  charge  against  his  estate,  payable  out 
of  the  general  funds  of  the  estate. 

The  decree  of  the  Circuit  Court- in  construing  the  will 
adjudges  as  follows: 

First,  that  upon  the  death  of  D.  Jane  Mosier,  the  widow 
of  the  testator,  distribution  is  to  be  made  of  his  estate,  ex- 
cepting that  portions  of  the  real  estate  devised  to  George  T. 
Poage  and  Volentine  Jacobus,  as  follows:  To  George  T. 
Poage,  $4,000  less  what  he  may  be  indebted  to  the  estate; 
to  Volentine  Jacobus,  $2,000,  less  what  he  may  be  indebted 
to  the  estate;  one-half  of  the  balance  to  the  brothers  and 
sisters  of  the  testator,  or  their  heirs,  and  the  remaining  one- 
half  to  the  brothers  and  sisters  of  D.  Jane  Mosier,  or  their 
heirs.  Xo  distribution  to  be  made,  however,  beyond  the 
grand-nephews  and  nieces  of  either  the  testator  or  D.  Jane 
Mosier,  excepting,  however,  from  the  interest  of  P.  0.  Picket, 
Martha  E.  Bowser  and  George  L.  Picket,  the  bequest  to 
George  W.  Hawkins,  provided  said  Hawkins  lives  to  receive 
the  same.  Also  excepting  the  interest  of  Mrs.  R.  L,  Poisal, 
a  sister  of  D.  Jane  Mosier,  which  interest  shall  go  to  Mrs. 
Cora  Moore,  or  her  daughter,  Minnie  Moore,  as  provided  by 
the  will  of  the  testator. 

Second,  that  the  clauses  of  the  will  directing  the  sale  of  the 
lands  lying  outside  of  Champaign  County,  Illinois,  and  re- 
lating to  the  collection  of  notes  due  after  the  death  of  the 
testator  and  the  distribution  of  these  funds,  should  be  con- 
strued together  as  a  residuary  clause  of  said  vdll. 

Third,  that  the  funds  derived  from  the  sale  of  lands  lying 
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outside  of  Champaign  County,  Illinois,  and  the  sums  col- 
lected from  the  notes  falling  due  after  the  death  of  the 
testator,  constitute  a  general  fund  to  be  distributed  imder 
the  said  residuary  clause. 

Fourth,  that  the  testator's  intention  was  to  provide  equally 
for  George  T.  Poage  and  Volentine  Jacobus  from  his  estate, 
and  that  the  incumbrance  on  the  land  in  Missouri  devised 
to  George  T.  Poage  should  be  paid  by  the  executrix. 

The  value  of  the  testator's  estate  as  inventoried  by  the 
executrix,  and  as  appraised  for  taxation  under  the  inherit- 
ance tax  law,  is  as  follows : 

Principal  of  notes  falling  due  after  the  death  of. 
the  testator $6,900.00 

Principal  of  other  notes. 371.94 

Cash  on  hand 339.49 

Keal  estate  in  Champaign  County,  Illi- 
nois   .  24,880.00 

Eeal   estate   lying  outside   Champaign 

County,  Illinois 13,374.00 

Total ' $45,865.43 

The  land  in  Missouri  devised  to  Greorge  T.  Poage  is  ap- 
praised at  $2,000,  and  was  subject  to  a  mortgage  incum- 
brance of  $1,054.80,  which  the  testator  assumed  to  pay. 
The  real  estate  in  Champaign  County  devised  to  Volentine 
Jacobus  is  appraised  at  $2,650. 

It  is  elementary,  that  in  construing  a  will  the  court  will 
strive  to  ascertain  the  intention  of  the  testator;  that  such 
intention  is  to  be  determined  upon  a  consideration  of  the 
entire  instrument;  that  each  clause  and  phrase  in  the  will 
is  to  be  given  force  and  effect,  if  possible;  that  repugnant 
words,  which  contravene  the  evident  intention  of  the  tes- 
tator as  clearly  expressed,  may  be  rejected  or  transposed; 
that  general  provisions  must  yield  to  specific  provisions ;  that 
where  the  clauses  of  a  will  are  irreconcilable  aild  insuperably 
repugnant,  the  latter  clause  will  generally  prevail;  that  as 
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an  aid  to  a  determination  of  the  testator's  intention,  the 
court  may  consider  thfe  nature  and  extent  of  his  property. 
Eountree  v.  Talbot,  89  111.,  246;  Dickison  v.  Didcison, 
138  111.,  541 ;  Greenwood  v.  Greenwood,  178  111.,  387 ;  Mor- 
rison V.  Schorr,  197  111.,  554;  Olcott  v.  Tope,  213  111.,  124; 
Bennett  v.  Bennett,  217  111.,  434. 

Considering  clauses  8  and  9  by  themselves  there  can  be 
little  room  for  doubt  but  that  the  testator  intended  thereby  to 
bequeath  to  the  relatives  of  himself  and  his  wife  the  pro- 
ceeds of  the  sale  of  certain  real  estate  lying  outside  of  Cham- 
paign County,  Illinois,  less  10  per  cent,  to  be  retained  by 
his  wife,  and  the  principal  of  promissory  notes  falling  due 
after  his  death  which  should  be  collected  by  his  wife,  less 
25  per  cent,  to  be  retained  by  her,  free  from  any  life  estate 
therein  of  his  wife. 

These  legacies  are,  in  themselves,  specific  and  definite. 
The  real  estate' to  be  sold  is  particularly  described  and  the 
principal  of  the  notes  to  be  collected  is  definitely  determined. 
We  are  unable  to  understand  upon  what  theory  clauses  8  and 
9  can  be  treated  as  residuary  clauses  of  the  will.  They  do 
not  purport  in  terms  to  dispose  of  the  residue  of  the  estate — 
that  is,  estate  not  otherwise  disposed  of — ^but  dispose  of 
property  specifically  ascertained  and  identified. 

It  is  urged  by.  counsel  for  appellees  that  the  intention  of 
the  testator  to  give  his  wife  a  life  estate  in  the  property 
mentioned  in  clauses  8  and  9  and  to  postpone  its  distribu- 
tion until  her  death,  is  manifest  because  a  division  of  it  by 
the  widow,  among  the  relatives  of  herself  and  the  testator 
according  to  their  heirship,  is  impossible  in  her  lifetime, 
her  heirs  not  being  ascertainable  until  her  death.  If  the  be- 
quests were  to  the  heirs  of  the  testator  and  his  wife,  there 
would  be  force  in  the  argument,  but  the  bequests  are  to  the 
relatives  of  the  testator  and  his  wife — ^that  is,  to  persons  con- 
nected by  kinship  or  consanguinity  to  the  testator  and  his 
wife — ^such  persons,  relatives,  were  a  class  ascertainable  dur- 
ing the  life  of  Mrs.  Mosier. 

The  word  "heirship,"  employed  by  the  testator  in  clauses 
8  and  9,  we  think  was  intended  by  him  to  designate  degree 
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of  kinship,  so  that  transposing  the  phrase  used,  it  would  read 
"according  to  their  degree  of  kinship." 

That  the  testator  did  not  intend  his  wife  should  have  a 
life  estate  in  all  of  his  property,  seems  clear  by  reference 
to  the  second  clause  of  the  will,  wherein  he  says:  "After 
my  lawful  debts  are  paid,  I  give  and  bequeath  to  my  dear 
wife,  Mrs.  D.  Jane  Mosier,  all  my  personal  and  real  estate 
of  whatsoever  kind  or  quality.  To  have  and  to  hold  and 
enjoy  the  rents  and  profits  of  the  same  during  her  natural 
life,  except  what  hereinafter  may  he  mentioned  to  be  dis- 
posed of  otherwise/'  If  the  testator's  wife  has  a  life  estate 
in  all  of  his  property,  and  the  specific  bequests  in  clauses  8 
and  9  are  not  operative  to  vest  in  the  legatees  an  estate  in 
90  per  cent,  of  the  proceeds  of  sale  of  lands  and  75  per 
cent,  of  the  principal  of  notes  collected,  imincumbered  by 
such  life  estate,  the  language  in  clause  2,  quoted  in  italics, 
must  be  held  to  be  meaningless.  That  language  clearly  ex- 
presses an  intention  on  the  part  of  the  testator  to  dispose 
of  a  portion  of  his  estate  otherwise  than  subject  to  a  life 
estate  in  his  wife,  and  it  can  only  relate  to  the  disposition 
made  by  clauses  8  and  9,  because  all  other  bequests  in  the 
will  and  codicil  are  made  expressly  and  unmistakably  sub- 
ject to  her  life  estate  therein.  Furthermore,  in  the  second 
codicil  to  his  will,  the  testator  uses  language  as  follows :  "I 
first  would  say  I  do  hereby  exclude  any  and  all  persons  not 
blood  relations  to  myself  or  to  my  dear  wife  from  sharing  any 
portion  of  my  estate  after  my  death  or  the  death  of  my  dear 
wife,  except  those  mentioned  in  my  last  will  and  first 
codicil,  to-wit:  George  T.  Poage,  Volentine  Jacobus  and 
George  W.  Hawkins,  who  are  not  blood  relations."  If  no 
part  of  the  testator's  estate  was  to  be  distributed  during 
the  life  of  his  wife,  why  should  he,  in  this  general  reference 
to  bequests  theretofore  made  by  him,  by  the  use  of  the 
words  "my  death  or,"  in  eiTcct  anticipate  a  distribution 
after  his  death  and  before  the  death  of  his  wife.  If  clauses 
8  and  9  be  construed  as  giving  to  the  relatives  of  the  testator 
and  his  wife  certain  legacies  free  from  the  wife's  life  estate, 
and  clause  6  be  construed  as  a  residuary  clause,  giving  to  the 
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same  relatives  the  property  remaining  at  the  death  of  his 
wife,  except  that  bequeathed  to  George  T.  Poage  and  Volen- 
tine  Jacobus,  the  use  by  the  testator  of  the  words  "my  death 
or"  quoted  above  may  be  given  some  significance.  Exclud- 
ing such  construction,  the  words  "my  death  or"  are  without 
meaning  and  tend  merely  to  confuse.  If  no  distribution 
to  relatives  was  intended  before  the  death  of  his  wife,  the 
testator  would  have  omitted  the  words  "my  death  or"  and 
only  used  the  words  "after  the  death  of  my  dear  wife." 

The  testator  employs  no  expression  in  clauses  8  and  9 
showing  an  intention  to  postpone  the  vesting  of  the  legacies  in 
the  relatives  of  himself  and  his  wife  until  the  latter's  death, 
and  that  he  purposely  avoided  employing  any  such  expres- 
sion in  those  clauses,  seems  probable  in  view  of  the  fact  that 
in  the  third  codicil  to  his  will,  wherein  he  devises  and  be- 
queaths certain  property  to  George  T.  Poage  and  Volentine 
Jacobus,  he,  by  apt  terms,  postpones  their  enjoyment  of  such 
devises  and  bequests  until  after  the  death  of  his  wife. 

It  is  also  worthy  of  notice  that  the  testator,  in  the  eighth 
clause  of  his  will,  appoints  his  wife  executrix,  and  waives  the 
giving  of  security  by  her  as  such,  to  the  end  that  his  estate 
may  be  settled  with  as  little  delay  as  is  consistent  with  the 
interest  of  his  heirs  and  creditors.  If  the  testator  gave  his 
wife  a  life  estate  in  all  of  his  property,  his  heirs  could  have 
no  interest  in  any  portion  of  it  until  her  death,  and  a  speedy 
settlement  of  his  estate  could  not  in  any  way  accelerate  the 
vesting  of  the  interest  of  such  heirs. 

It  is  urged  on  behalf  of  appellees  that  the  sixth  clause  of 
the  will  manifests  a  clear  intention  on  the  part  of  the  tes- 
tator to  give  to  his  wife  a  life  estate  in  all  of  his  property, 
and  that  a  proper  construction  of  that  clause  is  conclusive 
of  her  rights,  in  that  regard  under  the  will.  The  sixth 
clause  should,  we  think,  be  held  to  be  the  residuary  clause 
of  the  will.  Bv  no  other  clause  of  his  will  does  the  testator 
dispose  of  his  estate  not  specifically  devised  and  bequeathed 
to  certain  individuals,  and  but  for  that  clause  the  larger  part 
of  his  estate,  viz. :  all  of  his  real  estate  in  Champaign  County, 
Illinois,  except  that  devised  to  Volentine  Jacobus,  and  all  of 
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his  personal  property  except  promissory  notes  falling  due 
after  his  death,  would  be  intestate. 

True,  the  language  of  that  clause,  considered  by  itself, 
may  be  construed  as  expressive  of  an  intention  that  a  division 
of  all  of  his  property,  except  that  bequeathed  to  George  T. 
Poage  and  Volentine  Jacobus,  between  his  and  his  wife's 
relatives,  should  not  be  made  until  the  death  of  his  wife, 
but  construing  the  clause  as  it  should  be,  in  connection  with 
the  other  clauses  of  the  will,  it  may  well  be  held  to  relate 
only  to  the  disposition  of  his  property  not  otherwise  dis- 
posed of.  If  clauses  8  and  9  be  construed  as  giving  to  cer- 
tain legatees  specific  legacies  unincumbered  by  a  life  estate 
in  testator's  wife,  the  property  thereby  bequeathed  would 
have  been  distributed  to  such  legatees  in  the  lifetime  of  his 
wife,  and  at  her  death,  such  property  would  not  belong  to 
his  estate.  From  that  point  of  view,  the  language  of  the 
sixth  clause,  viz.:  "The  property  belonging  to  my  estate 
at  the  death  of  my  dear  wife,"  can  only  refer  to  property 
in  which  the  testator's  wife  had  a  life  estate,  and  which  was 
not  to  be  distributed  until  her  death.  When  so  interpreted 
and  construed,  the  sixth  clause  is  not  inconsistent  with,  or 
repugnant  to,  any  other  provision  in  the  will. 

It  is  insisted  by  counsel  for  appellees  that  the  construction 
of  the  will  contended  for  by  appellants  will  operate  to  im- 
poverish the  widow  of  the  testator,  and  give  a  large  portion 
of  the  estate  to  distant  relatives;  that  the  will  shows  upon 
its  face  that  the  testator  had  great  affection  for  his  wife,  and 
it  is  unreasonable  to  suppose  that  he  intentionally  preferred 
such  relatives,  and  gave  his  wife  less  of  his  estate  than  she 
would  have  been  entitled  to  under  the  law,  if  he  had  died 
intestate. 

The  intention  of  a  testator  with  reference  to  the  dis- 
position of  his  estate  is  to  be  determined,  if  possible,  by  an 
interpretation  of  the  language  employed  by  him  in  giving 
expression  to  such  intention,  and  when  the  testator's  in- 
tention can  be  so  determined,  it  must  prevail.  It  is  only  in 
case  of  doubt  of  such  intention,  arising  from  inability  clearly 
to  interpret  the  language  so  employed,  that  the  considera- 
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tions  suggested  by  counsel  for  appellees  may  be  availed  of  to 
aid  in  arriving  at  the  true  intention  of  the  testator.  By 
the  terms  of  the  will  in  question,  as  we  construe  it,  appellee, 
D.  Jane  Hosier,  is  given  absolutely  25  per  cent.,  or  $1,725, 
of  the  principal  of  notes  falling  due  after  the  death  of  the 
testator,  and  10  per  cent.,  or  approximately  $1,500,  of  the 
proceeds  of  sale  of  the  lands  lying  outside  of  Champaign 
County,  Illinois,  and  in  addition  is  given  a  life  estate  in 
real  estate  in  Champaign  County,  valued  at  $24,880,  and  in 
real  estate  in  Missouri  valued  at  $2,000,  and  in  all  personal 
■property  except  the  principal  of  notes  falling  due  after  the 
testator's  death.  That  she  would  have  been  entitled  to  a 
much  larger  share  of  the  estate  of  her  husband,  if  she  had 
exercised  her  option  to  renounce  under  the  will,  does  not 
affect  the  question  involved.  If  the  will  should  be  construed 
as  giving  her  what  she  here  claims — a  life  estate  in  all  of 
the  property  of  her  husband — it  would  still  fall  far  short 
of  what  she  would  have  received  had  she  renounced  under  the 
will.  The  presumption  is  that  she,  as  well  as  the  testator, 
knew  the  law,  and  they  must  be  held  to  have  acted  with  that 
knowledge. 

The  question,  whether  or  not  the  mortgage  incumbrance 
on  the  land  in  Missouri,  devised  to  George  T.  Poage,  is-  a 
proper  claim  against  the  testator's  estate,  and  should  be  paid 
by  the  executrix  out  of  the  general  funds  of  the  estate,  does 
not  properly  arise  for  determination  in  this  proceeding  in 
equity  to  construe  the  will,  but  is  determinable  in  the  County 
Court  where  the  administration  of  the  estate  is  now  pending. 

The  chancellor  having  found  that  the  testator  assumed 
to  pay  the  incumbrance  as  a  part  of  the  purchase  price  for 
the  land,  such  incumbrance  became  the  personal  debt  of  the 
testator  and  its  payment,  not  having  been  made  a  charge  on 
the  land  by  the  terms  of  the  will,  it  was  provable  against 
the  testator's  estate,  and  the  executrix  was  bound  to  pay  the 
same. 

The  decree  is  reversed  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  the  views  here  expressed. 

Reversed  and  remanded.     . 
37 
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Jj.  B.  Graham  y.  James  Ford. 

<  1.  Lease — when  power  to  execute,  wanting,  A  party  having  an. 
interest  in  land  has  no  right  to  make  a  lease  thereof  which  may 
interfere  with  the  decree  of  the  court  in  a  partition  proceeding 
pendente  lite  at  the  time  of  the  execution  of  such  lease. 

2.  Tenant  in  common — when  cannot  maintain  action  against  cO" 
tenant.  A  tenant  in  common  cannot  bring  suit  against  another 
tenant  in  common  to  recover  an  undivided  interest  in  premises 
unless  he  has  been  ousted  or  evicted  by  said  other  tenant  in  com- 
mon. 

Forcible  detainer  proceeding.  Appeal  from  the  Circuit  Court  of 
Fulton  County;  the  Hon.  Robebt  J.  Gbieb,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1905.  Affirmed.  Opinion  filed 
March  20,  1906. 

Ltjciek  Gbay,  for  appellant 

Chipekfield  &  CiriPERFiELD  End  C.  B.  Adams,  for  ap- 
pellee. 

Mil  Justice  Ramsay  delivered  the  opinion  of  the  court. 
This  was  an  action  of  forcible  detainer  brought  before  a 
justice  of  the  peace  by  appellant,  Lw  B.  Graham,  against 
James  Ford,  appellee,  to  recover  the  possession  of  the  un- 
divided two-thirds  of  the  premises  involved.  A  trial  was 
had  before  that  court,  from  whose  decision  an  appeal  was 
taken  to  the  Circuit  Court  of  Fulton  county,  where  the 
cause  was  tried  de  novo  and  a  judgment  rendered  in  favor  of 
I  appellee.  Ford.     Graham  appeals. 

I  Appellee,  Ford,  was  a  tenant  upon  the  premises  involved 
jfor  the  year  ending  March  1,  1905,  having  the  full  and 
^exclusive  possession  under  a  lease  made  to  him  by  Averilla 
Henkle,  K.  F.  Henkle  and  R  F.  Henkle,  trustee  for  Grace 
Henkle,  who  owned  said  premises  in  an  undivided  one-third 
part  each.  Pending  the  running  of  the  lease,  and  on  May 
3,  1904,  Averilla  Henkle  brought  suit  in  the  Circuit  Court 
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of  Fulton  county  for  a  partition  of  said  premises  and. had 
summons  served  therein. 

On  the  tenth  day  of  August,  1904,  R.  F,  Henkle,  for  him- 
self and  as  trustee  and  assimiing  to  act  for  Averilla  Henkle, 
executed  a  lease  to  appellant,  L.  B.  Graham,  for  the  premises 
involved  to  run  from  March  1,  1905,  to  March  1,  1906. 
It  turned  out  that  said  E,  F.  Henkle  had  no  sufficient  au- 
thority to  make  such  lease  for  Averilla  Henkle,  and  pre- 
sumably on  that  account  appellant  brought  suit  against  Ford 
in  forcible  detainer  for  the  undivided  two-thirds  oif  the 
premises,  on  the  24:th  of  March,  1905. 

In  his  demand,  prior  to  the  beginning  of  suit,  appellant 
asked  for  the  possession  of  the  two-thirds  interest  only  under 
the  lease,  alleged  to  have  been  made  to  him  by  R.  F.  Henkle 
and  R*  F.  Henkle,  as  trustee  or  conservator. 

This  record  presents  only  two  questions  which  we  think 
are  of  sufficient  merit  to  warrant  discussion.  First,  it  ap- 
pears from  the  evidence  as  abstracted  that  a  suit  in  parti- 
tion was  commenced  in  Fulton  County  Circuit  Court  to  par- 
tition all  the  lands  involved,  on  the  3rd  day  of  May,  1904, 
over  three  months  prior  to  the  time  when  R.  F.  Henkle 
attempted  to  lease  these  lands  to  Graham.  Henkle  says 
he  was  served  with  summons  in  that  case;  so  that  at 
the  time  of  the  execution  of  the  lease  by  him  to  Graham 
there  was  then  a  suit  pending  in  the  Circuit  Court  for  the 
full  determination  of  his  rights  in  the  premises  as  well  as 
the  rights  of  all  others  interested.  Therefore  he  had  no 
power  or  authority  to  make  any  lease  that  might  carry  his 
interest  or  the  interest  of  others  forward  to  such  a  time 
as  would  interfere  with  the  Circuit  Court's  power  to  direct  a 
sale  and  fix  the  terms  thereof.  Upon  the  filing  of  such  bill 
for  partition  the  leasing,  if  any,  should  have  been  made  by 
the  authority  and  under  the  direction  of  the  court  in  which 
the  suit  for  partition  was  pending. 

Upon  the  second  question  we  hold  that  one  tenant  in  com- 
mon cannot  bring  suit  against  another  tenant  in  common  to 
recover  an  undivided  interest  in  premises,  unless  he  has  been 
ousted  or  evicted  by  such  other  tenant  in  common.    In  Lick 
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V.  O'Donnell,  3  Cal.,  59  (58  Ainer.  Dec,  383),  which  was  a 
suit  to  recover  original  possession,  it  was  said  that  as  the 
parties  held  as  tenants  in  common,  the  action  of  forcible 
entry  and  detainer  could  not  be  maintained. 

The  case  of  Mason  v.  Finch,  1  Scam.,  496,  cited  by  ap- 
pellant, does  not  disturb  the  holding  announced  above.  In 
that  case  Finch  and  Mason  were  joint  tenants  of  the  dwell- 
ing house  and  Mason  forcibly  entered  the  whole  of  the 
dwelling  house  and  turned  Finch  out  of  his  moiety  of  the 
house,  and  in  that  case,  while  it  was  held  that  the  suit  was 
properly  brought,  yet  there  had  been  a  previous  possession 
and  an  actual  ouster  which  warranted  a  recovery  in  such  suit. 

We  think  the  judgment  of  the  court  below  was  right.  The 
judgment  is  affirmed. 

Affirmed. 


Chicago^  Burlington  &  Qnlncy  Railway  Company  t. 
Emma  Hendricks. 

1.  Contract — what  constitutes,  as  between  member  and  fraternal 
benefit  society.  The  regulations  of  such  society,  together  with  the 
application  for  membership  and  the  certificate  of  membership,  con- 
stitute the  contract  and  must  be  read  and  construed  together. 

2.  Fratebnai.  benefit  society — when  regulations  of,  invalid,  A 
regulation  of  such  an  organization  which  precludes  the  personal 
representative  of  a  deceased  member  from  benefits  unless  releases 
of  claim  for  damages  against  a  railroad  company  are  obtained  from 
parties  other  than  such  personal  representative,  who  receive  no 
consideration  therefor,  is  unreasonable  and  invalid. 

3.  Fraternal  benefit  society — when  amendments  of  regulations 
invalid.  Notwithstanding  the  power  to  amend  the  regulations  is 
retained,  amendments  which  are  oppressive,  vexatious,  contrary  to 
public  policy  or  which  manifestly  are  calculated  to  defeat  or  de- 
stroy the  fundamental  plan  of  benefits,  are  invalid. 

4.  Fraternal  benefit  society — when  regulation  providing  for 
submission  of  disputes  for  decision,  invalid.  A  regulation  of  a 
fraternal  benefit  society  by  which  the  beneficiary  is  compelled  to 
submit  the  question  of  liability  to  such  society  for  decision,  is  in- 
valid, especially  where  the  tribunal  which  would  decide  the  dispute 
is  composed  of  individuals  having  collateral  and  adverse  interests. 
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Action  in  assumpsit  Appeal  from  the  Circuit  Court  of  Adams 
County;  the  Hon.  Albert  Akebs,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1905.  Afllrmed.  Opinion  filed  March  20, 
1906* 

Joseph  N.  Carter  and  Matthew  F.  Carrott,  for  ap- 
pellant ;  Chester  M\  Dawes,  of  counsel. 

Carx  E.  Epler,  for  appellee. 

Mr.  Presiding  Justice  Puterbaugh  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  in  assumpsit  by  appellee  against  appel- 
lant predicated  upon  a  contract  and  certificate  of  member- 
ship issued  by  the  Eelief  Department  of  the. Chicago,  Bur- 
lington &  Quincy  Railroad  Company  to  Peter  A.  Hendricks 
and  payable  to  appellee,  his  widow,  as  beneficiary.  The  Cir- 
cuit Court  overruled  demurrers  to  certain  of  plaintiff's  repli- 
cations. The  defendant  elected  to  abide  by  its  said  replica- 
tions and  refused  to  plead  further,  whereupon  the  court  as- 
sessed the  plaintiff's  damages  at  $777,  and  rendered  judg- 
ment therefor  upon  the  pleadings.  To  reverse  such  judg- 
ment this  appeal  is  prayed. 

The  declaration,  in  brief,  avers  that  Peter  A.  Hendricks, 
the  plaintiff's  husband,  on  May  17,  1890,  was  an  employe 
of  the  C,  B.  &  Q.  Eailroad  Co.  at  Quincy,  Illinois,  and 
made  his  application  for  membership  in  its  Relief  Depart- 
ment, therein  agreeing  that  $2.25  be  retained  from  his 
wages  per  month  to  secure  him  the  relief  benefits  granted 
by  the  regulations  of  said  department,  and  providing  that  the 
death  benefits  should  be  payable  to  his  wife,  Emma  Hen- 
dricks, the  plaintiff,  which  application  was  approved,  and  he 
received  from  said  department  the  benefit  certificate  in  words 
and  figures  following,  *to-wit : 
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Certificate  of  membership  in  the  Relief  Fund. 
Original  membership  began  May   17th,  1890.     No.   T120. 

Office  of  the  Superintendent, 

Chicago,  III.,  December  1,  1890. 
This  certifies  that  Peter  A.  Hendricks,  employed  by  the 
Chicago,  Burlington  &  Quincy  Railroad  Company,  is  a  mem- 
ber of  the  Relief  Fund  of  that  Company,  and  is  entitled  to 
the  benefits  provided  by  the  regulations  of  the  Relief  De- 
partment for  a  member  of  the  third  class,  with  no  addi- 
tional death  benefit  of  the  first  class.         R.  D.  12. 

C.  II.  Williams, 
Assistant  Superintendent  of  the  Relief  Department." 

That  the  said  Hendricks  then  and  there  and  thereby  be- 
came a  member  of  said  Relief  Fund  of  said  railroad  com- 
pany, and  the  said  application  and  certificate  thereby  became 
and  constituted  a  contract  by  and  between  said  Hendricks^ 
and  the  said  railroad  company,  according  to  its  terms  and 
said  regulations  of  said  Relief  Department. 

The  declaration  further  avers  that  the  death  benefits  so 
fixed  to  be  paid  on  the  death  of  such  member  were  $750, 
that  Peter  A  Hendricks  continued  in  the  employ  of  the 
C,  B.  &  Q.  R.  R.  Co.  until  its  railroad  was  taken  over  by 
the  C,  B.  &  Q.  Ry.  Co.  in  November,  1901,  when  he  en- 
tered and  remained  in  the  employ  of  said  railway  company 
as  a  switchman  in  its  yards  at  Quincy  until  his  death;  that 
said  railway  company  took  over  and  assumed,  among  others, 
the  obligation  of  said  relief  contract,  and  retained  $2.25  from 
his  wages  monthly,  the  whole  amount  so  retained  at  hia 
death  being  about  $400;  and  that  said  Hendricks,  while  a 
member  of  said  Relief  Fund  in  good  standing,  was  killed, 
on  July  23,  1903,  while  uncoupling  cars  for  defendant  in 
its  train  yards  at  Quincy. 

To  the  declaration  four  special  pleas  were  interposed,  a 
determination  of  the  sufficiency  of  which  will  be  decisive 
of  the  legal  questions  involved  in  this  appeal.     Pleas  one 
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and  two  aver  that  there  were  persons  other  than  plaintiflF,  to- 
wit:  Harold  B.  Hendricks  and  Cljde  L.  Hendricks,  who 
might  legally  assert  claims  against  said  railway  company 
arising  from  the'  death  of  said  insured,  and  that  plaintiflF  did 
not  deliver,  as  a  condition  precedent  to  her  being  paid  the 
benefits  claimed,  releases  from  such  other  persons,  in  con- 
formity with  certain  regulations  of  the  Relief  Department, 
adopted  November  20,  1901,  which  are  set  out  in  said  pleas 
and  are  substantially  as  follows : 

1.  "The  Relief  Department  is  a  department  of  the  com- 
pany's service  in  the  executive  charge  of  a  superintendent, 
whose  directions  in  carrying  out  its  regulations  are  to  be 
complied  with,  subject  to  the  control  of  the  president,  ex- 
cept in  such  matters  as  are  under  the  control  of  the  Advisory 
Committee,"     *     *     * 

2.  "The  object  of  the  department  is  the  establishment 
and  management  of  a  fund,  to  be  known  as  the  'Relief 
Fund,'  for  the  payment  of  definite  amounts  to  employees 
contributing  thereto,  who  are  to  be  known  as  'members  of  the 
Relief  Fund,'  when  under  the  regulations  they  are  entitled 
to  such  payment  by  reason  of  accident  or  sickness,  or,  in  the 
event  of  their  death,  to  the  relatives  or  other  beneficiaries 
designated  by  them  with  the  approval  of  the  Superintend- 
ent." 

3.  "The  Relief  Fund  will  consist  of  voluntary  contribu- 
tions from  members  thereof,  income  derived  from  invest- 
ments and  from  interest  paid  by  the  company,  and  appro- 
priations by  the  company  when  necessary  to  make  up  de- 
ficiencies." 

4.  "The  Company  shall  have  general  charge  of  the  De- 
partment, guarantee  the  fulfillment  of  its  obligations,  take 
charge  of  all  moneys  belonging  to  the  Relief  Fund  and  be 
responsible  for  their  safe  keeping,  pay  into  the  fund  interest 
at  the  rate  of  four  per  cent,  per  annum  on  monthly  balances 
in  its  hands,  supply  the  necessary  facilities  for  conducting 
the  business  of  the  department  and  pay  all  the  operating  ex- 
penses thereof." 

5.  "There  shall  be  an  Advisory  Committee  constituted  as 
follows:  The  General  Manager  of  the  Chicago,  Burlington 
&  Quincy  Railroad  shall  be  ex-oflBcio  a  member  and  chair- 
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man  of  the  committee.  The  other  members  of  the  commit- 
tee shall  be  chosen  annually,  *  *  *  as  follows:  One- 
half  shall  be  chosen  by  the  Board  of  Directors,  and  one-half 
by  the  employees,  members  of  the  Belief  Fund,  from  among 
themselves."     *     *     * 

9.  "The  Superintendent  shall  have  charge  of  all  busi- 
ness pertaining  to  the  department.  He  shall  *  *  * 
sign  all  orders  for  the  pa3anent  of  benefits,  furnish  to  the 
Committee  such  reports  as  they  may  require,  decide  all  ques- 
tions properly  referred  to  him,  and  exercise  such  other  au- 
thority as  may  be  conferred  upon  him  by  the  President  or 
the  Committee." 

13.  "The  moneys  received  for  the  Eelief  Fund  shall  be 
held  by  the  Company  in  trust  for  the  department.  The 
Committee  shall  direct  the  investment  and  any  changes 
therein  of  money  which  is  not  required  for  immediate  use. 
The  Company  being  the  trustee  and  guarantor  of  the  Ee- 
lief Fund,  the  investments  shall  be  in  such  securities  as  shall 
have  been  approved  by  the  Board  of  Directors,  and  shall  be 
in  the  name  of  the  Company,  in  trust  for  the  Relief  Depart- 
ment." 

14.  "If  during  any  period  of  three  years,  *  *  * 
the  amount  contributed  by  the  members  of  the  Relief  Fund 
and  received  from  other  sources,  including  any  unexpended 
balance  not  otherwise  appropriated,  shall  not  be  sufficient  to 
pay  the  benefits  as  they  become  due,  the  Company  shall  ad- 
vance the  amount  necessary  for  this  purpose  reimbursing 
itself,  if  the  income  within  the  period  will  allow,  and  if  at 
the  end  of  any  such  period  there  shall  still  be  a  deficiency, 
as  shown  by  the  Treasurer's  books,  the  Company,  having 
advanced  the  money  necessary  to  pay  the  deficiency,  as  above 
provided,  shall  assume  the  same  and  cancel  the  liability  of 
the  Relief  Fund.  But  if  at  the  end  of  any  such  period  there 
shall  be  a  surplus  after  making  due  allowance  for  liabilities 
incurred  and  not  paid  such  surplus  shall  not  be  used  to  make 
up  any  deficiency  in  any  previous  period,  but  shall  be  used 
for  the  sole  benefit  of  member^  of  the  Relief  Fund  in  pay- 
ment of  benefits  as  provided  in  the  regulations  unless  other- 
wise determined  by  a  vote  of  two-thirds  of  the  committee 
and  approved  by  the  board  of  directors.  Death  benefit, 
together  with  any  unpaid  disability  benefits,  shall  be  payable 
to  the  beneficiary  of  a  deceased  member  upon  proof  of  claim 
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and  execution  and  delivery  of  the  necessary  releases  in  con- 
formity with  Regulation  64." 

64.  "In  case  of  injury  to  a  member  he  may  elect  to  ac- 
cept the  benefits  in  pursuance  of  these  regulations,  or  to 
prosecute  such  claims  as  he  may  have  at  law  against  the 
company  or  any  company  associated  therewith  in  the  ad- 
ministration of  their  relief  departments.  The  acceptance 
by  the  member  of  benefits  for  injury  shall  operate  as  a  re- 
lease and  satisfaction  of  all  claims  against  the  company  and 
all  other  companies  associated  therewith  as  aforesaid,  for 
damages  arising  from  or  growing  out  of  such  injury;  and 
further,  in  the  event  of  the  death  of  a  member  no  part  of  the 
death  benefit  or  unpaid  disability  benefit  shall  be  due  or 
payable  unless  and  until  good  and  sufficient  releases  shall 
be  delivered  to  the  superintendent  of  all  claims  against  the 
Relief  Department,  as  well  as  against  the  company  and  all 
other  companies  associated  therewith  as  aforesaid,  arising 
from,  or  growing  out  of,  the  death  of  the  member,  said  re- 
leases having  been  duly  executed  by  all  who  might  legally 
assert  such  claims ;  and  further,  if  any  suit  shall  be  brought 
'  against  the  company  or  any  other  company  associated  there- 
with as  aforesaid  for  damages  arising  from  or  growing  out 
of  injury  or  death  occurring  to  a  member,  the  benefits  other- 
wise payable  and  all  obligations  of  the  Relief  Department 
and  of  the  company  created  by  the  membership  of  such 
member  in  the  Relief  Fund  shall  thereupon  be  forfeited 
without  any  declaration  or  other  act  by  the  Relief  Depart- 
ment of  the  company ;  but  the  superintendent  may,  in  his 
discretion,  waive  such  forfeiture  upon  condition  that  all 
pending  suits  shall  first  be  dismissed.  The  payment  by  the 
company,  or  any  company  associated  therewith  as  aforesaid, 
of  any  amount  in  compromise  of  a  claim  for  damages  arising 
from  or  growing  out  of  an  injury  to,  or  the  death  of,  a  mem- 
ber shall  preclude  any  and  all  claims  for  benefits  from  the 
Relief  Fund  arising  from  or  growing  out  of  such  injury  or 
death.'' 

The  second  and  fifth  pleas  also  set  out  the  application  of 
the  deceased  for  membership,  which  contains  the  following 
provisions : 


586  Appellate  Courts  of  Illinois. 

Vol.  125]  C,  B.  ft  Q.  Ry.  Co.  ▼.  Hendricks. 

"I,  Peter  A.  Hendricks,  of  Quincy,  in  the  County  of 
Adams,  State  of  Illinois,  now  employed  by  the  Chicago,  Bur- 
lington &  Quincy  Kailroad  Company,  as  switchman,  on  the 
C,  £.  &  Q.  B.  E^,  do  hereby  apply  for  membership  in  the 
Relief  Fund  of  said  company,  and  consent  and  agree  to  be 
bound  by  the  regulations  of  the  Relief  Department  of  said 
company,  which  regulations  I  have  read  or  have  had  read  to 
mc,  and  by  any  other  regulations  of  said  department  here- 
after adopted  and  in  force  during  my  membership,  and  by 
any  agreement  now,  or  hereafter  made  by  said  company  with 
any  other  corporation  or  corporations  now  or  hereafter  asso- 
ciated with  it  in  the  administration  of  their  Relief  De- 
partment." 

Following  which  is  an  agreement  that  the  company  shall 
apply  as  a  voluntary  contribution  from  the  wages  of  appli- 
cant the  sums  mentioned  in  the  declaration  to  secure  the 
benefits  provided  for;  and  that  in  case  of  death,  the  death 
benefit  shall  be  payable  to  his  wife,  Emma  Hendricks,  "or  to 
such  other  person  or  persons  as  I  shall  subsequently  desig- 
nate in  writing,  in  substitution  therefor.*'  And  also  the  fol- 
lowing clause : 

§ 

"I  also  agree,  that,  in  consideration  of  the  amounts  paid 
and  to  be  paid  by  said  company  for  the  maintenance  of  the 
Relief  Department,  the  acceptance  of  benefits  from  the  said 
Relief  Fund  for  injury  or  death  shall  operate  as  a  release 
and  satisfaction  of  all  claims  for  damages  against  said  com- 
pany, arising  from  such  injury  or  death,  which  could  be 
made  by  me  or  my  legal  representatives." 

First.  By  her  replications  to  said  pleas,  appellee  avers 
that  on  February  10,  1904,  she  exercised  the  option  con- 
ferred upon  her  by  the  relief  contract,  and  offered  and  still 
offers  to  the  superintendent  of  the  Relief  Department,  to 
execute  and  deliver  her  individual  release  of  the  Relief  De- 
partment and  the  defendant  for  said  benefits,  as  well  as  an 
additional  release  by  her  as  administratrix  for  all  damages 
that  might  be  claimed  by  her  individually  by  reason  of  the 
death  of  her  husband;  that  said  superintendent  refused  to 
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accept  the  said  releases  so  ofFered  as  sufficient,  but  further 
required  tliat  she  also  execute  a  release  as  such  administra- 
trix in  full  satisfaction  and  discharge  of  all  claims  or  causes 
of  action  which  she,  as  such  administratrix,  had  or  might 
have  against  the  defendant  on  account  of  the  death  of  her 
intestate;  that  she  refused  to  execute  said  last  mentioned 
release  upon  the  ground  that  the  regulations  requiring  the 
same  were  unreasonable,  and  that  she,  as  such  administratrix, 
had  no  right  or  power  and  could  not  be  required  to  release 
any  right  of  action  of  said  children  and  next  of  kin. 

A  contract  similar  to  that  here  involved  was  under  con- 
sideration in  Eickman  v.  C,  B.  &  Q.  It,  K  Co.,  169  111., 
312.  It  was  there  contended  that  such  contract  was  against 
public  policy  and  void  for  the  reason  that  defendant  could 
not  by  a  contract  in  advance  exempt  itself  from  liability  to 
its  employees  for  its  gross  negligence.  In  reply  to  such  con- 
tention the  court  said : 

"The  substantial  feature  of  the  contract  which  distin- 
guishes it  from  those  held  void  as  against  public  policy  is 
that  the  party  retains  whatever  right  of  action  he  may  have 
had  until  after  knowledge  of  all  the  facts  and  an  oppor- 
tunity to  make  his  choice  between  the  sure  benefits  of  the 
association  or  the  chances  of  litigation."  It  was  held  that 
the  plaintiff  having  accepted  the  benefits  of  the  association 
could  not  be  justly  entitled  to  assert  as  well  his  right  of 
action  for  damages. 

In  Maney  v.  C,  B.  &  Q.  R.  E.  Co.,  49  111.  App.,  105,  an 
employee  was  a  member  of  appellant's  Relief  Department 
and  under  his  contract  his  wudow  was,  as  here,  named  as  bene- 
ficiary.. Upon  his  death,  through  accident,  the  widow  ac- 
cepted the  benefits,  and  then  as  administratrix  brought  suit 
for  damages  in  behalf  of  his  children  as  next  of  kin.  This 
court  there  held  that  the  father's  contract  did  not  affect  the 
rights  of  his  children,  but  those  of  the  widow  only,  and  that 
the  widow  was  not  barred  from  prosecuting  her  action  as  ad- 
ministratrix. The  contract  there  under  consideration  was 
similar  to  that  here  involved  except  that  it  embodied  no 
regulation  providing  that  releases  should  be  delivered  of  all 
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claims  growing  out  of  the  death  of  the  member  executed 
by  all  who  might  legally  assert  such  claims,  such  regulation, 
as  it  exists  at  present,  having  been  subsequent  to  the  termina- 
tion of  the  Maney  suit.  Many  cases  have  been  cited  by  coun- 
sel for  appellant  wherein  relief  contracts  have  been  held  valid 
by  courts  of  last  resort  C,  B.  &  Q.  E.  R.  Co.  v.  Olson, 
(Xeb.),  97  X.  W.  831 ;  Id.  v.  Curtis,  51  Keb.  442 ;  Maine  v. 
C,  B.  &  Q.  R.  E.  Co.,  109  Iowa,  260 ;  Clinton  v.  C,  B.  &  Q. 
E.  E.  Co.,  60  Neb.,  692;  Oyster  v.  Burl.  Belief  Dept. 
(Xeb.),  91  K  W.,  699;  P.  R  Co.  v.  Cox,  55  Ohio  St,  497. 
The  question  usually  arose  where  a  second  remedy  was 
sought,  the  courts  in  each  instance  holding  that  acceptance 
of  relief  benefits  barred  the  member  or  beneficiary  accepting 
the  same  from  suing  for  damages  for  same  injury,  or  being 
paid  a  judgment  for  damages  for  same,  barred  the  party  so 
accepting  from  suing  for  such  benefits.  All  of  such  cases 
seem  to  turn  substantially  on  the  principle  of  the  election 
of  remedies,  of  which  right  it  is  manifest  appellee  would  be 
deprived  by  the  construction  sought  by  appellant  to  be 
placed  upon  the  term  of  regulation  64,  above  quoted. 

The  regulations  of  the  association  together  with  the  appli- 
cation of  the  deceased  for  membership,  and  the  certificate  of 
membership,  constituted  the  contract  between  the  deceased 
and  the  association,  and  must  be  read  and  construed  to- 
gether. Life  Ass'u  V.  Kentner,  188  111..  431.  The  effect 
of  regulation  64  was  to  require  appellee,  as  a  condition  pre- 
cedent to  her  being  paid  the  benefit  claimed,  to  procure  and 
deliver  to  the  association,  in  addition  to  her  individual  re- 
lease, releases  from  others,  who  were  strangers  to  the  con- 
tract, and  to  whom  no  consideration  moved  for  such  releases. 
While  it  is  true  that  appellee  as  administratrix,  if  acting  in 
good  faith,  had  power  to  release  or  settle  the  right  of  action 
conferred  upon  her  by  statute  for  her  benefit  and  that  of  the 
next  of  kin,  without  the  consent  of  such  next  of  kin,  and  this 
without  the  permission  of  the  probate  court,  and  that  such 
settlement  would  be  conclusive  and  binding  as  between  ad- 
ministrator and  appellant,  it  is  also  true  that  if  she  did  so 
settle  or  release  such  cause  of  action,  wrongfully,  she  could 
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and  possibly  would  be  called  to  account  by  the  next  of  kin. 
Henchey  v.  Chicago,  41  111.,  136;  Washington  v.  R.  Co., 
136  111.,  491;  Perry  v.  Carmichael,  95  111.,  510;  Mattoon 
Gas  Co.  V.  Dolan,  105  111.  App.,  1.  That  a  release  by  her  of 
her  right  of  action  as  administratrix  against  appellant,  with- 
out the  consent  of  the  next  of  kin,  upon  no  other  consideration 
than  the  payment  to  her  of  the  benefit  claimed,  would  be  in 
bad  faith  and  deprive  them  of  their  legal  rights  without  com- 
pensation, is  too  clear  to  require  discussion.  The  regu- 
lation in  question  imposed  upon  the  beneficiary  a  con- 
dition precedent  impossible  of  performance  for  obvious  rea- 
sons and  was  clearly  destructive  of  the  right  of  the  benefi- 
ciary to  elect  whether  she  would  accept  the  benefit  from  the 
association  or  prosecute  her  right  of  action  against  appellants 
We  are  further  of  opinion  that  said  regulation  is  unreason- 
able and  void  for  the  following  additional  reasons:  By  the 
terms  of  his  original  application  the  deceased  agreed  that  the 
acceptance  of  benefits  should  operate  as  a  release  and  satis- 
faction of  all  claims  for  damages  which' could  be  made  by 
him  or  his  legal  representatives.  This  clause  has  been  con- 
strued by  the  Supreme  Court  of  Nebraska  in  the  case  of 
C,  B.  &  Q.  R.  R.  Co.  V.  Wymore,  40  Xeb.,  645,  where  it 
was  held  that  the  widow  had  thereunder  an  option  to  accept 
the  death  benefit;  that  her  acceptance  released  her  cause  of 
action  against  the  company  but  that  neither  the  membership 
of  the  insured  nor  his  contract  nor  the  acceptance  of  the 
widow  released  her  cause  of  action  as  administratrix  as  to 
the  children.  To  the  same  effect  are  C,  B.  &  Q.  R.  R.  Co. 
V.  Bell,  44  Neb.,  44,  and  other  cases  cited  by  appellee.  If 
the  rule  thus  laid  down  be  the  law,  and  we  are  inclined  to 
hold  that  it  is,  appellee's  right  of  recovery  can  only  be  de- 
feated by  reason  of  the  restrictive  clauses  in  the  regulation 
under  consideration,  which  it  will  be  seen  was  adopted  after 
the  making  of  the  original  contract  as  represented  by  the  ap- 
plication and  certificate  of  membership.  We  regard  it  as 
well  settled  that  although  the  contract  of  membership  pro- 
vides that  such  contract  is  subject  to  by-laws  or  amendments, 
which  may  thereafter  be  adopted,  such  by-laws  or  amend- 
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ments,  must,  when  adopted,  be  reasonable,  not  oppressive  or 
vexatious,  nor  contrary  to  public  policy.  They  must  be  such  as 
are  authorized  by  the  nature  and  character  of  the  association 
not  manifestly  detrimental  to  its  interests.  Any  additional 
by-law  or  amendment  which  entirely  changes  the  scheme  of 
insurance  and  makes  a  radical  departure  from  the  funda- 
mental plan,  is  not  a  reasonable  exercise  of  the  reserve  power 
of  amendment  If  such  by-law  is  calculated  to  defeat  or  de- 
stroy the  fundamental  plan,  or  substitute  for  it  some  other 
and  essentially  different  scheme,  its  adoption  and  enforce- 
ment would  be  an  abuse  of  the  power  conferred,  a  violation 
of  the  contract,  and  therefore  unreasonable  and  invalid. 

If  this  regulation  is  susceptible  of  the  construction  con- 
tended for  by  appellant,  its  adoption  was  clearly  a  radical 
departure  from  the  fundamental  plan  evidently  contemplated 
by  the  regulations  of  the  association.  The  object  is  therein 
stated  to  be  ^^the  establishment  and  management  of  a  fund 
*  *  *  for  the  payment  of  definite  amounts  to  employees 
when  under  the  r^ulations  they  are  entitled  to  such  payment 
by  reason  of  accident  or  sickness,  or,  in  the  event  of  their 
death,  to  the  relatives  or  other  beneficiaries  designated  by 
them  *  *  *."  In  view  of  the  undertaking  by  appellant 
to  guaranty  the  obligation  of  the  association,  handle  and  in- 
vest its  funds,  supply  the  facilities  for  conducting  its  busi- 
ness, pay  all  expenses  thereof,  and  to  cancel  any  liability  of 
the  association  to  it  for  any  deficiency,  the  provision  that  a 
member  or  beneficiary  shall  be  required  to  elect  whether  he  or 
she  will  elect  to  accept  the  benefit,  or  to  prosecute  a  right  of 
action  in  the  event  of  injury  or  death,  if  occasioned  by  the 
alleged  negligence  of  appellant,  has  been  properly  held  to  be 
not  unreasonable,  nor  contrary  to  the  fundamental,  purposes 
of  the  association.  The  effect  of  the  regulation  is,  we  think, 
to  enable  appellant  to  relieve  itself  of  liability  to  its  em- 
ployees, who  may  be  members  of  the  association,  for  damages 
resulting  from  its  actual  or  alleged  negligence  in  the  oper- 
ation of  its  railroad,  more  readily  and  at  less  expense  than 
it  could  otherwise.  By  it,  in  case  of  death  of  the  member, 
the  services  of  the  beneficiary  are  actively  enlisted  to  pro- 
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cure  the  release  of  claims  of  others,  many  of  which  are  just 
•and  which  might  otherwise  be  recovered  by  suit  or  com- 
promise. The  association  would  thus  be  diverted  from  it& 
manifest  original  objects  and  purposes  and  converted  to  a 
large  degree  from  a  relief  department  into  a  branch  of  the 
claim  department  of  the  appellant  railroad  company.  The 
benefits  to  be  derived  by  appellant  from  such  an  association 
would  be  so  great  as  to  render  the  word  "relief"  in  this  con- 
nection a  misnomer.  The  contract  as  originally  entered  into 
by  the  insured  provided  for  the  payment  of  the  benefit  to  ap- 
pellee and  her  only.  Nothing  would  or  could  become  due 
imder  it  to  the  next  of  kin,  upon  whom,  as  well  as  appellee^ 
the  statute  confers  a  right  of  action.  The  regulation  in  ques- 
tion, if  construed  as  contended  by  appellant,  imposes  upon  a 
widow  with  children,  as  in  this  case,  a  burden  which  was 
manifestly  not  contemplated  by  the  original  contract,  and 
frequently  impossible  of  performance,  that  of  procuring  re- 
leases from  persons  to  whom  nothing  is  due  under  such  con- 
tract Its  eflFect  is  to  defeat  largely  the  purposes  and  objects 
of  the  original  contract  and  of  the  association  itself. 

Appellant  relies  chiefly  upon  the  cases  of  Fuller  v.  B.  & 
O.  Eelief  Ass'n,  67  J4d.,  433 ;  Owens  v.  B.  &  O.  R  Co., 
35  Fed.  715;  State  v.  B.  &  O.  R  Co.,  36  Fed.,  655 ;- 
Donald  v.  C.  B.  &  Q.  K  Co.,  33  Iowa,  284;  Johnson  v. 
R.  Co.,  163  Pa.  St,  127,  as  sustaining  the  validity  of  its 
construction  of  the  regulations.  Lack  of  time  and  space  pro- 
hibits an  analysis  or  discussion  of  such  cases.  It  will  suflBce 
to  say  that  if  the  views  there  announced  can  be  said  to  be 
in  conflict  with  those  herein  expressed  we  are  not  prepared  ta 
follow  them.  We  are  therefore  of  opinion  that,  if  suscepti- 
ble of  the  construction  sought  to  be  placed  upon  it  by  ap- 
pellant, regulation  64  is  unreasonable  and  void  in  so  far  as 
it  deprives  appellee  of  the  right  to  an  election  as  stated. 

Second.  Pleas  3  and  4  set  out  the  following  agreement 
contained  in  the  application  made  by  the  deceased  for  mem- 
bership, viz. : 

"I  also  agree  for  myself  and  those  claiming  through  me, 
to  be  especially  boimd,  by  regulation  numbered  64,  provid- 
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ing  for  final  and  conclusive  settlements  of  all  disputes  by 
reference  to  the  superintendent  of  the  Eelief  Department 
and  on  appeal  from  his  decision  to  the  Advisory  Committee." 

and  then  aver  that  plaintiff  failed  to  submit  her  claim  or  the 
question  regarding  the  liability  of  the  defendant  to  pay  the 
same,  to  the  superintendent  of  the  Relief  Department,  nor 
take  any  appeal  of  the  same  to  the  Advisory  Committee  as 
provided  by  regulation  66  which  is  as  follows,  viz. : 

66.  "All  questions  or  controversies  of  whatsoever  char- 
acter arising  in  any  manner,  or  between  any  parties  or  per- 
sons in  connection  with  the  Relief  Department  or  the  opera- 
tion thereof,  whether  as  to  any  claim  for  benefits  preferred 
by  any  member  or  his  legal  representative  or  his  beneficiary, 
or  any  other  person,  or  whether  as  to  the  construction  of  lan- 
guage or  meaning  of  the  Regulations,  or  as  to  any  writing, 
'  decision,  instruction  or  acts  in  connection  with  the  operation 
of  the  Department,  shall  be  submitted  to  the  determination 
of  the  superintendent,  whose  decision  shall  be  final  and  con- 
clusive thereof,  unless  an  appeal  from  such  decision  shall  be 
taken  to  the  committee  within  thirty  days  after  notice  of 
such  decision  to  the  parties  interested.  When  an  appeal  is 
tak^n  to  the  committee  it  shdll  be  heard  by  said  committee 
without  further  notice  at  their  next  stated  meeting,  or  at 
any  such 'future  meeting  or  time  they  may  designate,  and 
shall  be  determined  by  vote  of  the  majority  of  a  quorum, 
or  of  any  other  number  not  less  than  a  quorum  of  the  mem- 
bers present  at  such  meeting,  and  the  decision  arrived  at 
thereon  by  the  committee  shall  be  final  and  conclusive  upon 
all  parties  without  exception  or  appeal.*' 

The  replications  to  said  pleas  allege  that  plaintiff  was  not 
bound  to  comply  with  the  requirements  of  said  regulations 
for  the  reason  that  requirements  of  said  regulation  66  are 
unreasonable,  against  public  policy,  unlawful  and  void. 

Appellant  contends  that  in  associations  of  this  character 
the  member  may  make  a  valid  agreement  to  exhaust  his  rem- 
edy within  the  association  itself  before  appealing  to  the 
courts,  and  cites  a  number  of  authorities  to  support  such 
proposition.     On  the  other  hand  appellee  insists  that  regula- 
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tion  66  can  be  applied,  if  at  all,  to  matters  concerning  the 
discipline,  regulation  and  disposition  of  the  Relief  Fund 
only,  and  does  not  apply  whether  the  question  is  as  to 
whether  benefits  are  due  to  a  ^beneficiary.  We  are  of  opin- 
ion that  the  latter  contention  is  well-founded.  As  is  said 
in  People  v.  Order  of  Foresters,  162  111.,  78:  "There 
is  a  clear  distinction  between  the  obligation  to  appeal 
from  lower  to  higher  tribunals  of  the  society  itself  rest- 
ing upon  one  who  presents  a  question  of  discipline,  and 
such  obligation  so  far  as  it  concerns  one  who  asserts  a  claim 
to  money  due  upon  a  contract.  Where  the  controversy  is  con- 
cerning the  discipline  or  policy  or  doctrine  of  the  order  or 
fraternity,  the  member  must  resort  to  the  method  of  proce- 
dure prescribed  by  the  association  including  the  remedy 
by  appeal,  before  invoking  the  power  of  the  courts.  But 
it  is  otherwise,  where  a  member  claims  money  due  from  the 
society  on  its  contract  of  insurance;  in  such  case,  the  right 
to  resort  to  the  courts  to  coerce  payment  will  not  be 
abridged  by  the  right  of  appeal  from  a  lower  to  a  higher 
tribunal  of  the  society  as  conferred  by  its  laws  and  rules. 
^Courts  of  justice  are  freely  open  to  those  who  seek  money 
due  them  upon  a  contract.'  " 

While  it  is  true  that  parties  may  make  valid  and  binding 
agreements  to  submit  questions  in  dispute  to  the  arbitrament 
of  persons  or  tribunals  other  than  regularly  organized  courts, 
and  where  members  of  an  association  are  bound  where  the 
by-laws  so  provide,  to  first  submit  matters  in  dispute  between 
themselves,  whether  relating  to  membership  or  property 
rights,  to  a  tribunal  provided  by  the  by-laws,  before  re- 
sorting to  the  courts  (Pacaud  v.  White,  218  111.,  138), 
we  cannot  recognize  the  doctrine  that  where,  as  in  this  case, 
the  dispute  is  whether  a  beneficiary  is  entitled  to  recover 
money  from  the  association,  that  is  between  a  member  and 
the  association  itself,  such  beneficiary  can  be  compelled  to 
submit  the  questions  in  dispute  to  the  arbitrament  of  the 
association,  especially  where,  as  in  the  present  case,  the 
tribunal  is  mainly  composed  of  the  officers  of  the  railroad 

company.  Appellant  would  thus  be  made  the  judge  in  its  own 
38 
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cause.  Grand  Lodge  v.  Orrell,  97  App.,  246.  We  regard 
the  regulation,  if  the  construction  contended  for  be  the 
proper  one,  as  so  unreasonable  as  to  render  the  same  in- 
cajpable  of  being  enforced  for  the  purposes  here  sought.  If, 
however,  such  regulation  can  be  said  to  require  appellee 
before  bringing. suit  to  pursue  the  remedy  thereby  provided, 
the  requirement  is  one  which  appellant  may  and  has  waived 
by  refusing  absolutely  to  pay  the  claim.  Supreme  Lodge*  v. 
^rulla,  99  App.,  630,  and  cases  there  cited. 

We  are  of  the  opinion  that  appellee  could  not  be  barred 
of  her  right  of  action  by  reason  of  anything  contained  in 
appellant's  pleas. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

AfjfirmecL 


CASES 

DBTEBlflNED  IN  THS 

FIRST   DISTRICT 

OF  TllE 

APPELLATE  COUBT  OP  ILLINOIS 

DURING  THE  YEAB  1906 


City  of  Chicago  t.  W.  A.  Paulsen^  for  the  use  of  W.  C. 

Nihlaclt. 

Gen.  No.  12,S02. 

1.  Special  assessment  rebates — ctction  lies  to  recover.  An  ac- 
tion lies  to  recover  of  a  municipality  special  assessment  rebates 
nnlawfully  withheld.  Citing  City  of  Chicago  v.  Singer,  116  111.  App. 
559;  City  of  Chicago  v.  Fisk,  123  111.  App.  404. 

2.  Special  assessment  rebates — lohat  remedy  need  not  l>e  re- 
sorted to,  to  recover.  A  taxpayer  entitled  to  the  return  of  rebates 
upon  special  assessments  paid  by  him  is  not  bound  to  seek  his 
remedy  against  the  officers  of  the  municipality  who  have  diverted 
the  funds  from  which  primarily  he  should  have  been  reimbursed. 

Action  of  assumpsit.  Appeal  from  the  County  Court  of  Cook 
County;  the  Hon.  D wight  C.  Hai'en,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1905.  Affirmed. 
Opinion  filed  March  23,  1906. 

Robert  Redfield  and  Frank  Johnston,  Jr,,  for  appel- 
lant; Edgar  Bronson  Tolman,  Corporation  Counsel,  of 
counsel. 

No  appearance  for  appellee. 

Mr.  Presiding  Justice  Smith  delivered  the  opinion  of 
the  court. 

Appellee  brought  an  action  in  assumpsit  against  appellant 
before  a  justice  of  the  peace  to  recover  the  amount  of  $100.36 
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claimed  as  rebate  due  him  on  a  special  assessment  levied  for 
curbing,  grading  and  paving  Oak  place  in  the  city  of  Chi- 
cago. On  appeal  to  the  County  Court  the  cause  was  sub- 
mitted to  the  court  for  trial  without  a  jury  and  the  court 
entered  judgment  for  $100.36. 

It  was  stipulated  on  the  trial  that  on  or  about  May  21, 
1895,  William  A.  Paulsen,  who  was  then  the  o^vner  of  lots 
50  and  51  in  the  resubdivision  of  block  2  of  Hamilton, 
Weston  &  Davis  subdivision  of  the  south  half  of  the  south- 
west quarter  of  section  20,  township  40  north,  range  14  east 
of  the  third  principal  meridian  in  Cook  Coimty,  Illinois, 
paid  $213  to  the  city  of  Chicago  for  the  special  assessment 
levied  by  said  city  for  said  improvement,  and  that  after  said 
amount  had  been  paid  it  was  found  that  there  was  due  to 
said  Paulsen  $100,36  for  excess  of  his  proportioAate  share 
of  the  cost  of  the  improvement. 

On  December  18,  1902,  in  consideration  of  $1  and  other 
good  and  valuable  consideration,  Paulsen  sold  and  assigned 
.his  right,  title  and  interest  in  said  $100.36  to  W.  C.  Xiblack. 
Frequent  demands  and  requests  for  payment  of  said  sura 
have  been  made  upon  the  city,  but  it  has  never  been  paid, 
or  any  part  thereof.  It  further  appears  that  there  was  an 
improper  administration  of  the  fund  by  the  city  officials 
whereby  a  shortage  or  deficit  of  $32.77  exists. 

It  is  urged  on  behalf  of  appellant  that  rebates  on  special 
assessments  are  payable  only  out  of  the  special  fund  for  an 
improvement  and  cannot  be  recovered  out  of  the  general  fund 
of  the  city  in  this  action. 

It  is  also  contended  on  behalf  of  appellant  that  where  there 
has  been  an  improper  administration  of  the  fund  by  the  city 
officials,  by  reason  of  which  a  shortage  in  the  fund  was 
created,  the  remedy  must  be  against  the  officers  and  not 
against  the  corporation. 

We  have  heretofore  considered  the  first  of  the  above  con- 
tentions in  City  of  Chicago  v.  Singer,  116  111.  App.,  559, 
and  in  City  of  Chicago  v.  Fisk,  123  111.  App.,  404,  and  no 
reason  appears  for  changing  our  conclusions  adverse  to  the 
contention  there  expressed. 
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The  appellant  is  responsible  for  the  fund  to  the  taxpayer. 
Appellee  is  not  bound  to  seek  his  remedy  against  the  officials. 
K.  S!  1895,  sec.  65  of  art.  9,  Cities  and  Villages  Act;  Wells 
V.  City  of  Chicago,  66  111.,  280. 

The  judgment  is  affirmed. 

Ajfirrried, 


Cooke  Brewing  Company  t.  Stephen  Byan. 
Gen.  ITo.  12,271. 

1.  Negligence — question  as  to  whether  rate  of  speed  constitutes, 
is  for  the  jury.  The  question  as  to  whether  the  driving  of  a  wagon 
at  a  particular  rate  of  speed  is  or  is  not  negligence,  is  one  to 
be  determined  by  the  Jury  from  the  evidence. 

2.  Intoxication — whether,  contributed  to  injury,  for  the  jury. 
Whether  the  driver  of  a  wagon  was  intoxicated  and  whether  such 
intoxication  contributed  to  the  injury  complained  of,  are  both  ques- 
tions of  fact  to  be  determined  by  the  Jury  from  the  evidence. 

Action  on  the  case  for*  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Thomas  G.  Windes,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
1905.    Affirmed.    Opinion  filed  March  23,  1906. 

E.  E.  Gray,  F.  J.  Canty  and  J.  C.  M.  Clow,  for  appel- 
lant. 

James  C.  Mc Shane,  for  appellee. 

Me.  Justice  Bakeb  delivered  the  opinion  of  the  court. 

This  is  an  appeal  by  the  defendant  from  a  judgment  re- 
covered by  appellee  against  it  for  $10,000  for  personal  in- 
juries alleged  to  have  been  sustained  by  him  through  the 
negligence  of  appellant. 

The  injury  was  caused  by  an  empty  beer  keg  or  half 
barrel  which  fell  from  a  wagon  of  the  defendant  and  struck 
the  plaintiff  and  inflicted  the  injuries  complained  of. 

The  negligence  alleged  in  the  declaration  was  that:  "The 
defendant,  through  its  said  servant,  negligently  caused  and 
permitted  said  wagon  to  be  loaded  with  said  beer  kegs  in 
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fiuch  a  negligent  and  improper  manner,  and  so  recklessly, 
n^ligently  and  carelessly  drove  and  managed  said  horses 
and  wagon,  that  as  a  result  and  in  consequence  thereof  one 
of  said  beer  kegs  was  thereby  then  and  there  thrown  and 
fell  from  said  wagon  to  and  upon  the  plaintiff,"  etc. 

The  principal  contention  of  appellant  is  that  the  verdict 
was  against  the  evidence. 

Emerald  avenue,  a  north  and  south  street,  is  about  250 
feet  east  of  Halsted  street.  Twenty-sixth  street  runs  east 
from  Ilalsted  street  across  Emerald  avenue.  There  were  in 
26th  street  two  street  car  tracks,  the  north,  the  west-bound, 
and  the  south  the  east-bound  track,  and  a  switch  track  ran 
southeasterly  from  the  north  track  into  the  south  track  about 
midway  between  Halsted  street  and  Emerald  avenue.  Upon 
the  wagon  of  defendant  were  from  fourteen  to  eighteen 
empty  beer  kegs.  On  each  side  of  the  wagon,  swinging  be- 
tween the  wheels,  suspended  by  what  are  called  "tongs,"  was 
an  empty  beer  barrel. 

That  a  keg  or  half  barrel  fell  from  defendant's  wagon 
and  struck  and  injured  the  plaintiff,  when  the  wagon  was 
crossing  Emerald  avenue,  is  not  disputed.  The  contention 
of  the  plaintiff  was,  that  the  keg  fell  from  the  wagon  upon 
the  plaintiff  while  he  was  standing  upon  the  street,  waiting 
for  the  wagon  to  pass  in  front  of  him,  without  his  touching 
the  wagon,  or  anything  that  was  on  it,  and  that  the  keg 
alone  inflicted  the  injuries.  The  contention  of  the  defendant 
was,  that  the  plaintiff  got  upon  the  keg  or  barrel  which  was 
swinging  between  the  wheels  on  the  north  side  of  the  wagon, 
or  upon  the  hub  of  the  north  hind  wheel  of  the  wagon,  and 
attempted  to  climb  upon  the  wagon,  and  in  so  doing  he 
pulled  the  keg  down  upon  himself,  and  that  he  was  knocked 
down  and  the  wheel  "of  the  wagon  ran  over  him  and  that  a 
part  of  his  injuries  was  caused  by  the  wheel  running  over 
his  legs. 

The  evidence  for  the  plaintiff  tended  to  show  that  the 
wagon  of  defendant  was  going  east  on  26th  street  in  the 
north  street  car  track ;  that  when  it  reached  Emerald  avenue 
the  driver  turned  his  team  to  the  south  to  go  into  the  south 
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track  behind  a  car;  that  just  at  that  time  the  plaintiff,  then 
seven  and  a  half  years  old,  was  crossing  26th  street  from 
the  northeast  comer  of  that  street  and  Emerald  avenue; 
that  when  he  was  between  the  street  car  tracks  he  looked  up, 
saw  the  team  coming  from  the  west  and  stepped  back,  north, 
to  the  north  track  to  let  the  team  pass  in  front  of  him,  and 
that  as  the  hind  wheels  of  the  wagon  passed  over  the  north 
Tail  of  the  south  track  into  that  track  a  beer  keg  fell  from 
the  wagon  and  struck  him;  that  the  team  of  defendant  was 
then  going  at  a  brisk  trot ;  that  one  or  more  of  the  kegs  on 
the  top  of  the  load  rolled  or  moved  from  place  to  place  or 
up  and  down  as  the  wagon  passed  along.  This  is  the  sub- 
stance of  the  testimony  of  the  plaintiff  and  of  four  witnesses 
called  by  him,  all  of  whom,  according  to  their  testimony, 
were  in  a  position  to  see  and  observe  the  facts  as  to  which 
they  testified.  As  against  and  in  substantial  conflict  with 
this  testimony  for  the  plaintiff  is  the  testimony  of  eight  or 
ten  witnesses  called  by  the  defendant,  to  the  effect  that  the 
plaintiff  attempted  to  get  upon  the  wagon  while  it  was 
moving;  that  in  so  doing  he  got  upon  the  hub  of  the  hind 
wheel  or  upon  the  barrel  which  was  suspended  by  the  "tongs" 
between  the  wheels^  and  in  trying  to  climb  upon  the 
wagon  took  hold  of  a  keg  and  pulled  it  down  upon  himself. 
The  defendant  also  gave  evidence  tending  to  show  that  the 
plaintiff  and  some  of  his  witnesses  had  made  statements  in 
conflict  with  their  testimony  at  the  trial. 

It  would  serve  no  useful  purpose  to  examine  here  in  detail 
the  testimony  of  the  witnesses.  We  have  examined  it  care- 
fully and  arrived  at  the  conclusion  that  the  question  whether 
the  plaintiff  came  to  his  injury  in  the  manner  and  from  the 
cause  testified  to  by  him  and  his  witnesses,  or  in  the  manner 
and  from  the  cause  testified  to  by  the  witnesses  for  the  de- 
fendant, is  a  question  upon  which  the  verdict  of  the  jury 
must  be  held  conclusive. 

The  appellant  further  contends  that  if  it  be  held  that  the 
jury  might  from  the  evidence  properly  find  that  a  keg  fell 
from  the  wagon  upon  the  plaintiff  as  the  wagon  passed  by 
him,  without  any  one  touching  or  interfering  with  the  keg 
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before  it  fell,  still  the  jury  could  not  from  such  facts,  taken 
in  connection  with  the  other  evidence,  find  the  defendant 
guilty  of  the  negligence  charged  in  the  declaration.  The 
testimony  of  the  driver  of  the  wagon,  on  his  cross-examina- 
tion as  stated  in  the  abstract,  is  as  follows:  "It  is  easy  to 
throw -a  barrel  off  in  turning  in  or  out  of  the  track.  That 
is  a  thing  we  figure  on:  It  is  a  thing  that  often  happens. 
The  faster  you  are  going  the  more  likely  it  is  to  fall  off.  A 
half  barrel  cannot  be  thrown  as  easily  as  a  whole  barrel. 
Turning  in  and  out  of  a  street  car  track  will  throw  them, 
off  quicker  than  anything  else."  The  driver  testified  that 
his  team  at  the  time  of  the  accident  was  going  "on  kind  of 
a  jog  or  a  fast  walk  ;'^  five  witnesses  called  by  the  defendant 
testified  that  the  horses  were  going  at  slow  trot,  while  the 
witnesses  for  the  plaintiff  testified  that  they  were  going  at  a 
brisk  or  fast  trot. 

From  the  evidence,  the  jury  were  warranted  in  finding  as 
facts:  that  it  was  easy  to  throw  a  barrel  or  keg  off  from 
the  wagon  in  turning  in  or  out  of  a  car  track ;  that  it  was 
a  thing  which  often  happened ;  that  the  faster  the  wagon  was 
going  the  more  likely  a  keg  was  to  fall  off;  that  turning  in 
and  out  of  a  car  track  would  throw  a  barrel  off  quicker 
than  anything  else;  that  all  this  was  known  to  the  driver 
of  the  wagon  and  that  yet,  in  driving  along  a  public  street 
of  a  great  city,  with  a  wagon  loaded  with  empty  barrels  and 
kegs  so  placed  and  loaded  that  some  of  the  k^s  rolled  and 
jumped  up  and  down  as  the  wagon  went  along,  the  driver, 
at  a  street  crossing,  turned  into  a  car  track  when  his  team 
was  going  at  a  fast  trot,  and  that  in  so  doing  a  keg  was. 
jostled  or  thrown  off  from  the  wagon  and  upon  the  plaintiff, 
who  was  properly  upon  the  street  waiting  for  the  wagon  to 
pass  so  that  he  might  cross  the  street  behind  it.  We  cannot 
say  that  from  these  facts  the  jury  might  not  properly  find,  as 
.  facts,  that  the  defendant  was  guilty  of  the  negligence  charged 
in  the  declaration  and  that  such  negligence  was  the  direct 
cause  of  the  injury  complained  of. 

Complaint  is  made  of  the  refusal  of  the  court  to  give  for 
the  defendant  the  following  instruction: 
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"You  are  instructed  that  there  is  no  evidence  in  this 
case  from  which  it  can  reasonably  be  inferred  that  this  de- 
fendant, Cooke  Brewing  Company,  was  not  using  ordinary 
care  in  respect  to  the  rate  of  speed  at  which  the  team  and 
wagon  in  question  were  driven  at  the  time  of  the  accident, 
and  therefore,  you  should  not  hold  the  defendant  negligent 
in  that  regard." 

We  think  that  the  question,  whether  the  driver  was  using 
ordinary  care  in  respect  to  the  rate  of  speed  in  which  he 
was  driving  his  team,  was  upon  the  evidence  a  question  for 
the  jury,  and  that  the  instruction  was  therefore  properly 
refused. 

Complaint  is  also  made  of  the  refusal  of  the  court  to  give 
for  the  defendant  this  instruction : 

"It  is  claimed  by  the  plaintiff  herein  that  the  driver  of 
the  team  and  wagon  at  the  time  of  the  accident  was  drunk, 
but  you  are  instructed  that  even  though  you  believe  that  this 
driver  was  at  the  time  of  the  accident  under  the  influence  of 
liquor  to  the  degree  claimed  by  the  plaintiff,  yet  you  are 
instructed  that  his  condition  in  that  respect  did  not  help  to 
bring  about  this  accident  and  you  should  not  hold  the  de- 
fendant, Cooke  Brewing  Company,  guilty  of  negligence  in 
so  far  as  the  claimed  intoxicated  condition  of  said  driver  is 
concerned." 

Whether  if  the  driver  of  the  wagon  was  in  fact  intoxi- 
cated his  condition  helped  to  bring  about  the  accident,  was 
also  a  question  of  fact  for  the  jury,  and  the  instruction  was 
therefore  properly  refused. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 
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Henry  L.  Turner  v.  Osgood  Art  Colortype  Company. 

Gen.  No.  12,278. 

1.  Contract — effect  of  construction  of,  hy  parties.  Where  the 
terms  of  a  contract  are  ambiguous  and  it  appears  that  the  parties 
thereto  have  by  conduct  construed  the  same,  such  construction  will 
ordinarily  be  followed  by  the  courts. 

Action  of  assumpsit.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Arthur  H.  Frost,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1905.  Affirmed.  Opin- 
ion filed  March  23,  1906. 

Menz  I.  RosENBAiTM,  for  appellant;  Geokoe  M.  Hop- 
iiEiMER,  of  counsel. 

Lacknbr,  Butz  &  Miller,  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

This  is  an  appeal  by  the  defendant  from  a  judgment  for 
$2076.60  recovered  against  him  by  appellee  in  the  Superior 
Court,  upon  his  guaranty  in  writing  that  the  American 
Soligraph  Company  would  carry  out  a  contract  made  by 
that  company  with  the  plaintiff. 

In  1900  appellant  was  a  banker  in  Chicago,  doing  busi- 
ness under  the  name  of  Henry  L.  Turner  &  Co. 

September  7  th  of  that  year  the  following  contract  and 
guaranty  in  writing  was  executed  by  the  parties  thereto : 

"Osgood  Art  Colortype  Co., 
City. 

Chicago,  Sept.  7,  1900. 
Gentlemen :  Regarding  the  matter  of  the  pictures  now  in 
the  course  of  completion  by  your  company,  we  propose  the 
following  and  offer  for  your  acceptance:  That  on  the  ac- 
ceptance of  this  agreement  we  will  deliver  to  you  a  note 
signed  by  the  American  Consumers  Alliance,  Inc.,  and  en- 
dorsed by  Henry  L.  Turner  &  Company,  amounting  to 
$1,741.50.  In  consideration  of  which  you  agree  to  de- 
liver to  us  ten  thousand  (10,000)  each  of  the  pictures  (16) 
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sixteen  subjects,  as  represented  by  the  proofs  now  in  our 
possession,  at  the  earliest  possible  time  and  not  later  than 
October  15th,  and  on  the  delivery  of  the  pictures  to  us,  we 
will  give  you  another  note  signed  by  the  American  Con- 
sumers Alliance,  Inc.,  and  endorsed  by  Henry  L.  Turner  & 
Company  for  the  amount  of  $1,741.50.  The  two  obligations 
to  pay  the  account  in  full  and  both  to  mature  January  1st, 
1901. 

In  consideration  of  the  several  agreements  above,  it  is 
fully  understood  that  some  changes  are  to  be  made  on  these 
plates  according  to  the  statement  that  was  made  by  Mr. 
Behrens,  that  the  plates  could  be  altered. 

Trusting  you  will  find  this  satisfactory  and  we  may  have 
your  acceptance  at  once,  we  are, 

Very  truly, 
American  Solighapii  Company, 

By  J.  A.  Stevens. 

We  guarantee  the  execution  of  this  contract  by  the  Ameri- 
can Soligraph  Co. 

Henby  L.  Tuknee  &  Co. 

Accepted,  Osgood  Art  Colortype  Co., 

Frederick  I.  Osgood,  Pres., 
C.  J.  Whipple." 

The  plaintiff  delivered  to  the  American  Soligraph  Com- 
pany October  15,  1900,  the  number  of  prints  specified  in 
the  above  contract,  and  two  days  later  that  company  wrote 
plaintiff  as  follows : 

"Chicago,  111.,  Oct.  17,  1900. 
The  Osgood  Art  Colortype  Co., 

167  Adams  St.,  Chicago,  Illinois. 

Gentlemen:  We  hereby  notify  you  that  we  do  not,  and 
will  not,  accept  the  pictures  which  you  have  delivered  to  us, 
on  acdount  of  the  contract  bearing  date  September  7,  1900, 
between  the  Osgood  Art  Colortype  Co.  and  the  American 
Soligraph  Co.  for  the  reason  that  they  do  not  conform  with 
said  contract,  and  we  hereby  tender  the  same  to  you  and  hold 
them  subject  to  your  order,  and  assume  no  responsibility 
whatever  for  them. 

We  demand  that  you  return  to  us,  or  the  American  Con- 
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sumers'  Alliance  immediately,  the  note  of  the  American  (Con- 
sumers' Alliance,  dated  September  7, 1900,  and  due  January 
1,  1901,  We  further  notify  you  that  by  reason  of  your 
failure  to  perform  said  contract,  we  shall  lose  a  large  sum 
of  money,  by  reason  of  our  inability  to  fill  orders  already 
taken  from  our  customers  and  we  shall  hold  you  strictly  re- 
sponsible for  all  damages  sustained  by  us,  by  reason  of  your 
breach  of  contract. 

Yours  truly, 

American  Soligkaph  Co." 

At  the  close  of  plaintiff's  case  defendant's  counsel  said 
to  counsel  for  the  plaintiff:  "I  think  it  ought  to  be  stated 
that  you  are  relying  for  recovery  on  the  contract  of  Sep- 
tember 7,  1900,  upon  which  the  defendant  appears  to  be 
liable  as  guarantor,"  and  plaintiff's  counsel  answered,  "Well, 
that  is  all  there  is  left  of  it,  that  and  the  prior  contracts 
which  were  necessarily  a  part  of  that  contract,"  and  de- 
fendant's counsel  replied:  "They  are  merged,  and  their 
terms  are  simply  merged ;  the  degree  of  liability  is  changed 
and  the  character  in  which  the  defendant  is  liable ;  of  course 
we  imderstand,  as  far  as  that  is  concerned,  that  they  may 
form  a  part  of  the  contract  of  September  7,  1900." 

We  shall  first  consider  the  question  as  to  how  far,  if  at 
all,  the  prior  contracts  referred  to  by  counsel  were  a  part 
of  the  contract  of  September  7,  1900. 

February  20,  1900,  the  defendant  entered  into  a  contract 
in  writing  with  one  J.  A  Stevens,  containing  the  following 
provisions :  • 

"It  is  proposed  to  establish  in  Chicago  a  business  covering 
the  general  ground  of  producing  and  selling  art  specialties 
and  advertising  novelties.  To  this  end  the  said  Stevens 
hereby  agrees  to  devote  his  time,  experience  and  effort  for 
three  months  following  this  date,  and  the  said  Henry  L. 
Turner  &  Co.  agree  to  furnish  for  said  purpose  from  time 
to  time  as  requested  by  said  Stevens  during  said  period  of 
three  months  the  aggregate  sum  of  $600  in  money,  which  is 
to  be  expended  by  said  Stevens  in  his  discretion  after  fre- 
quent consultation  with  Henry  L.  Turner  &  Co.  in  laying 
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the  foundation  and  preparing  the  way  for  said  business,  but 
including  a  reasonable  allowance  for  current  living  expenses. 

In  case  the  results  and  prospects  from  said  three  months' 
effort  and  experience  shall  in  the  judgment  of  said  Henry 
L.  Turner  &  Co.  warrant  going  forward  with  the  business, 
they  will  make  or  provide  for  such  further  advances  of  cap- 
ital for  such  business  as  they  and  the  said  Stevens  shall 
jointly  deem  expedient. 

Meanwhile  during  said  three  months  a  corporation  named 
American  Soligraph  Company  shall  be  organized  with  a 
stock  capital  of  $10,000,  said  stock  to  be  paid  up  in  full  by 
the  conveyance  to  said  company  of  two  certain  applications 
for  United  States  patents  on  processes  connected  with  said 
business  and  devised  by  said  Stevens,  which  applications  are 
now  being  prepared. 

Of  the  stock  of  said  company  Henry  L.  Turner  &  Co. 
and  assigns  shall  receive  and  own  sixty  per  cent,  and  said 
corporation  shall  after  its  organization  and  issuance  of  stock 
own  and  conduct  said  business;  and  the  said  Stevens  shall 
be  employed  by  said  corporation  as  manager  of  the  manu- 
facturing and  selling  departments  at  a  compensation  to  be 
agreed  upon  from  time  to  time  after  the  -first  year,  such 
compensation  for  the  first  year  following  said  three  months' 
period  to  be  at  the  rate  of  $30  per  week. 

It  is  further  agreed  that  such  advances  of  money  or 
capital  as  shall  be  made  or  provided  for  by  Henry  L.  Turner 
&  Co.  shall  be  refunded  before  dividends  are  paid  on  the 
stock  of  the  company." 

April  12,  1900,  plaintiff  submitted  to  defendant  the  fol- 
lowing proposition : 

"Gentlemen:  Answering  your  request  for  estimate  we 
beg  to  quote  you  as  follows: 

We  propose  to  furnish  reproductions  by  our  colortype 
process  of  sixteen  (16)  oil  paintings,  and  print  10,000 
copies  of  each  subject;  the  color  plates  to  measure  not  ex- 
ceeding 11x16  inches,  background  to  be  a  solid  tint,  full  size 
of  sheet  viz.:  13x19  inches,  and  these  backgrounds  to  be 
run  in  four  different  colors  in  addition  to  the  three  colofe 
used  in  colortype  printing;  in  other  words,  four  subjects 
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will  have  the  same  color  background,  we  to  deliver  in  sheet 
containing  four  subjects  each.  Paper  stock  to  be  used  to  be 
equal  to  25x38-100  lbs.,  coated  one  side  only;  Price  $4,- 
700.00 ;  20,000  copies  of  same  $6,000.00- 

Reproductions  of  sixteen  (16)  entirely  different  subjects 
from  above,  colortype  plates  to  measure  not  exceeding  8x12 
inches  and  10,000  copies  of  each  printed  in  the  same  manner 
as  the  larger  and  delivered  in  full  sheets  $2,610.00 ;  20,000 
copies  of  same  $3,400.00.     *     *     * 

The  prices  quoted  above  are  for  the  very  finest  colortype 
reproductions  which  can  be  made  from  copies  you  furnish  us 
to  work  from.  We  are  prepared  to  take  this  work  in  hand 
immediately  and  give  it  our  prompt  and  most  careful  at- 
tention. The  Avriter  promises  to  superintend  the  work  and 
make  every  effort  to  give  you  artistic  and  striking  results. 

We  trust  that  quality  considered  you  will  find  our  prices 
satisfactory,  and  we  hope  to  be  favored  with  your  order.'^ 

April  13,  1900,  plaintiff  submitted  to  defendant  another 
proposition  in  writing,  at  the  foot  of  which  defendant  at- 
tached his  acceptance  thereof  and  returned  the  same  to  plain- 
tiff.    Said  proposition  and  acceptance  are  as  follows: 

"Gentlemen : — 

Agreeable  to  your  request  for  new  estimate  on  the  13x19 
and  10x14  inch  pictures  we  beg  to  quote  you  as  follows : 

We  propose  to  furnish  10,000  of  each  of  eight  subjects  of 
the  larger  size,  run  in  colortype  with  background,  for 
$2,500.00.  Additional  10,000  of  each  of  eight  subjects  at 
the  same  time  $675.00 — 2  backgrounds,  10,000  each  of  eight 
subjects  of  the  10x14  inch  size  $1,370.00.  Additional 
10,000  of  each  of  eight  subjects  at  the  same  time  $425.00. 

Other  conditions  mentioned  in  our  previous  estimate  to 
remain  as  therein  stated.  We  agree  to  complete  these  two 
lots  of  10,000  or  20,000  each  as  you  may  decide,  in  the  short- 
est space  of  time  possible,  and  give  you  at  least  200  copies 
of  each  subject  of  each  size  June  Ist,  providing  one-half  of 
the  sixteen  copies  are  put  in  our  hands  between  now  and 
the  first  of  May,  and  that  the  last  copy  reaches  us  not  later 
than  the  15th  of  next  month.     There. is  considerable  work  on 
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the  plates,  and  we  should  be  given  all  the  time  possible  to 
insure  a  first-class  job. 

Hoping  to  be  favored  with  your  order,  we  are 
Yours  truly, 

Osgood  Art  Colortype  Co." 

"Subsequent  runs  of  10,000  copies  $900.00;  20,000  copies 
$1,650.00  on  the  13x19  size,  this  way  to  provide  for  four 
different  colored  backgrounds. 

On  the  10x14  inch  size,  subsequent  runs  of  10,000  will 
cost  $595.00 ;  20,000,  $1,100.00.  These  prices  also  provide 
for  four  background  colors. 

Osgood  Art  Colortype  Co." 
C.  J.  W." 

"Accepted  as  to  the  1st  10,000  each  with  tha  privilege  of 
increasing  order  to  20,000  on  each  sheet  before  run  is  fin- 
ished. 

Henry  L.  Turner  &  Co." 

May  14,  1900,  an  application  for  a  license  to  form  a  cor- 
poration under  the  name  of  the  American  Soligraph  Com- 
pany was  made  to  the  Secretary  of  State  and  a  license  is- 
sued. June  28,  1900,  the  commissioners  filed  in  the  office 
of  the  Secretary  of  State  their  report  showing  that  the  stock 
had  all  been  subscribed,  and  direqtors  of  the  corporation 
elected. 

Some  time  in  May,  1900,  plaintiff  completed  plates  and 
the  borders  or  backgrounds  therefor  of  each  of  the  sixteen 
pictures  mentioned  in  the  contract  of  x\pril  13,  took  two  or 
three  proof  impressions  from  each  plate  and  delivered  them 
to  Stevens.  Stevens  soon  afterward  returned  one  set  of  the 
proofs  to  plaintiff  with  the  endorsement,  "O.  K.  for  color- 
type  and  border.  J.  A.  Stevens,"  on  each.  The  contract  of 
April  13th  provided  that  plaintiff  should  furnish  defendant 
200  prints  from  each  plate  June  1st,  and  about  that  time 
plaintiff  delivered  to  Stevens  for  defendant  200  prints  from 
each  plate,  3200  in  all.  .!&  June,  1900,  some  time  after 
they  were  received  by  Stevens,  he  returned  them  to  the 
plaintiff  and  asked  plaintiff  to  rough  or  emboss  them  to  se^ 
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how  they  would  look,  and  plaintiff  embossed  the  prints  and 
returned  them  to  Stevens. 

As  has  been  said,  the  American  Soligraph  Company  com- 
pleted its  organization  June  28,  1900,  Up  to  that  time 
Stevens  had  charge  of  the  business,  which  was  then  trans- 
ferred to  said  corporation  for  the  defendant,  under  the  con- 
tract of  February  20,  1900.  After  June  28th  he  con- 
tinued in  charge  of  said  business  as  the  manager  of  said  cor- 
poration. 

The  terms  of  the  contract  of  April  13,  1900,  made  by 
the  acceptance  by  the  defendant  of  the  proposal  of  the  plain- 
tiff, are  not  found  alone  in  that  proposal  and  acceptance,  for 
that  proposal  states  that:  "the  other  conditions  mentioned 
in  our  previous  estimate  to  remain  as  therein  stated."  To 
ascertain  the  terms  of  the  contract  of  April  13th,  reference 
must  be  had  to  the  estimate  or  proposal  of  April  12th  and 
also  to  that  of  April  13th. 

The  proposal  of  the  American  Soligraph  Company  to  the 
plaintiff  made  in  its  letter  of  September  7,  1900,  begins 
as  follows:  "Regarding  the  matter  of  the  pictures  now  in 
the  course  of  completion  by  your  company."  The  pictures 
so  referred  to  were  in  the  course  of  completion  by  the  plain- 
tiff under  the  written  contract  of  April  13th  between  the 
plaintiff  and  the  defendant.  That  contract  was  made  by 
the  defendant  in  the  prosecution  of  the  business,  "of  pro- 
ducing and  selling  art  specialties  and  advertising  novelties," 
provided  for  in  the  contract  between  defendant  and  Stevens 
of  February  20,  1900.  That  business  wad  by  the  pro- 
visions of  that  contract  to  be  taken  over  by  the  American 
Soligraph  Company  when  that  corporation  should  be  or- 
ganised; the  money  advanced  by  Turner  to  Stevens  was  to 
be  used  by  Stevens  "in  laying  the  foundation  and  prepar- 
ing the  way  for  said  business,"  and  was  to  be  repaid  to 
Turner,  by  the  Soligraph  Company,  "before  dividends  were 
paid  on  the  stock  of  that  company."  The  evidence  proves 
beyond  all  question  that  the  purpose  and  intention  of  thfe 
defendant  was,  not  to  engage  in  the  business  of  "producing 
and  selling  all  specialties"  himself,  but  was,  through  Stevens, 
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"to  lay  the  foundation  and  prepare  the  way"  for  such  busi- 
ness to  be  carried  on  by  the  American  Soligraph  Company, 
which  was  to  be  organized  for  that  purpose;  that  the  con- 
tract of  April  13,  1900,  was  made  by  the  defendant  in 
furtherance  of  such  purpose  and  intention;  that  the  Soli- 
graph  Company  was  then  organized  and  incorporated  to 
carry  on  said  business ;  that  Stevens  subscribed  for  48  of  the 
60  shares  of  its  capital  stock ;  that  the  first  meeting  of  stock- 
holders to  elect  directors  was  held  at  the.  office  of  the  de- 
fendant June  7,  1900,  and  that  defendant  was  then  elected 
one  of  the  three  directors  of  said  company ;  that  Stevens  had 
at  all  times  the  control  and  management  of  said  business,  up 
to  June  28th,  under  his  contract  with  Turner,  and  after  that 
time  as  manager  of  the  Soligraph  Company. 

The  only  conclusion  that  can  justly  be  drawn  from  the 
evidence  in  this  record  is,  that  the  contract  of  April  13, 
1900,  was  in  fact  made  for  the  benefit  of  the  Soligraph 
Company ;  that  by  consent  of  both  the  plaintiff  and  defend- 
ant the  Soligraph  Company  when  incorporated  took  the  place 
of  Henry  L.  Turner  in  his  contract  with  plaintiff;  and 
from  that  time  was,  by  both  plaintiff  and  defendant,  dealt 
with  and  treated  as  a  party  to  said  contract  in  place  of 
Turner,  and  we  think  that  in  determining  the  kind  and  qual- 
ity of  the  prints  the  plaintiff  was  bound  to  furnish  to  the 
Soligraph  Company  and  that  company  was  bound  to  accept 
from  the  plaintiff  under  the  contract  of  Septembei^  7th, 
reference  must  not  alone  be  had  to  the  contract  of  Septem- 
ber 7th,  but  also  to  the  contract  of  April  13th,  between 
plaintiff  and  defendant  Turner.  The  provisions  and  speci- 
fications contained  in  the  proposal  of  April  12th  as  to  the 
prints  thereby  proposed  to  be  produced  by  the  plaintiff  for 
the  defendant  became,  as  we  have  said,  a  part  of  the  pro- 
posal of  April  13  th  and  of  the  contract  made  by  the  ac- 
ceptance by  the  defendant  of  that  proposal  unless  modified 
or  superseded  by  the  proposal  of  April  13th,  and  the  pro- 
visions and  specifications  in  relation  to  said  prints  contained 
in  the  contract  of  April  13th  between  plaintiff  and  defend- 
ant became  a  part  of  the  contract  of  September  7th,  between 
39 
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plaintiff  and  the  Soligraph  Company,  upon  which  defendant 
is  liable  as  guarantor,  unless  modified  or  superseded  by  the 
terms  and  provisions  of  the  contract  of  September  7th.  The 
prices  fixed  by  the  two  contracts  were  different.  By  that 
of  April  13th  the  price  for 

10000  prints  from  each  of  8  13x19  plates  was  $2500 
10000  prints  from  each  of  8  10x14  plates  was    1370    3870.00 
Deduct  10/100. 387.00 


and  we  have $3483.00 

The  contract  of  September  7th  fixed  the  price  for  10000 
prints  from  each  of  the  16  plates  at  $3483,  payable  in  two 
notes  for  $1741.50  each.  The  contract  of  September  7tli 
also  altered  the  time  of  the  delivery  of  the  prints.  But 
the  only  provision  in  the  contract  of  September  7th  that  can 
be  held  to  affect  the  provisions  of  the  contract  of  April  13th 
as  to  the  kind  and  quality  of  the  prints  the  plaintiff  was 
to  produce  is  the  following:  "In  consideration  of  the  sev- 
eral agreements  above,  it  is  fully  understood  that  some 
changes  are  to  be  made  in  the  plates  according  to  the  state- 
ment of  Mr.  Behrens  that  the  plates  could  be  altered." 

Under  this  clause  the  plaintiff  was  bound  to  make  the 
changes  in  the  plates  requested  by  the  Soligraph  Company 
which  Behrens  said  could  be  made.  In  all  other  respects 
the  specifications  and  provisions  of  the  contract  of  April 
13th  in  relation  to  the  prints  must  be  held  to  be  a  part  of 
the  contract  of  September  7th. 

We  shall  next  consider  the  question  whether  the  plaintiff 
performed  the  contract  of  September  7th.  That  it  deliv- 
ered to  the  Soligraph  Company  on  October  15th,  10000 
prints  from  each  of  the  16  plates  as  provided  in  the  contract 
was  clearly  proved  and  is  not  now  disputed  by  appellant. 
Many  of  the  transactions  in  relation  to  the  prints  were  had 
by  officers  or  agents  of  the  plaintiff  with  Stevens.  Stevens 
was  not  called  as  a  witness  at  the  trial  and  the  testimony 
of  the  officers  and  agents  of  the  plaintiff  as  to  transactions 
with  him  was  not  contradicted.     That  Stevens  immediately 
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after  September  7th,  1900,  pointed  out  and  specified  to  the 
plaintiff  the  changes  the  Soligraph  Company  desired  the 
plaintiff  to  make  in  the  plates,  in  accordance  with  the  con- 
tract of  September  7th,  and  that  such  changes  were  at  once 
made,  is  clearly  proved  by  the  evidence  for  the  plaintiff  and 
there  is  no  evidence  to  the  contrary.  Indeed  the  claim,  so 
much  insisted  upon  for  the  defendant  at  the  trial,  that  such 
changes  were  not  made,  as  well  as  that  the  prints  delivered 
were  upon  paper  of  less  than  the  agreed  weight,  must  be  re- 
garded as  abandoned  by  appellant,  for  neither  claim  is  stated 
or  refetred  to  in  the  brief  or  argument  for  appellant  in  this 
court. 

The  contention  of  appellant  is  that  the  evidence  fails 
to  show  that  the  plaintiff  performed  the  contract  of  Sep- 
tember 7th.  First,  because  the  prints  delivered  October  15th 
had  not  been  roughed  or  embossed ;  second,  that  some  of  said 
prints  had  purple,  the  remainder  green  borders,  and  the 
plaintiff  ought  to  have  delivered  some  prints  with  green, 
some  with  purple,  some  with  red  and  some  with  yellow 
borders;  third,  that  upon  the  borders  of  some  of  the  prints 
delivered  were  little  specks. 

As  to  the  specks  in  the  borders  it  is  sufficient  to  say  that 
the  borders  are  from  two  to  four  and  a  half  inches  wide; 
that  the  specks  in  the  borders  of  the  prints  put  in  evidence 
by  the  defendant  are  exceedingly  small  specks,  such  as  may 
usually  be  found  upon  close  inspection  in  any  solid  color 
printing  of  any  considerable  size,  and  such  as  without  such 
close  inspection  would  not  be  seen  or  noticed,  and  that  the 
evidence  shows  that  such  specks  are  not  due  to  defects  in 
the  plates  or  to  improper  printing,  but  are  caused  by  occa- 
sional dust  particles  in  the  air  and  cannot  be  avoided. 

The  contention  of  appellant  that  the  plaintiff  was  bound 
to  deliver  to  the  Soligraph  Company  prints  with  backgrounds 
or  borders  in  four  different  colors  and  that  those  delivered 
were  in  two  different  colors  only,  is  without  merit.  Under 
the  contract  of  April  13th,  plaintiff  was  bound  to  deliver 
to  Turner  prints  with  two  different  backgrounds,  if  the  lat- 
ter took  10000  prints  from  each  plate,  and  with  four  differ- 
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ent  colored  backgrounds  if  he  took  20000  prints  from  each 
plate,  and  this  provision  was  not  modified  by  the  contract 
of  September  7th  and  therefore  forms  a  part  of  that  con- 
tract. The  contract  of  September  7th  was  for  only  10000 
prints  from  each  plate  and  the  plaintiff  was  therefore  not 
bound  to  furnish  to  the  Soligraph  Company  prints  with  four 
different  borders,  but  only  prints  with  two  different  colored 
borders. 

Again,  if  upon  any  possible  theory  it  could  be  held  that 
the  plaintiff  by  the  contract  of  September  7th  agreed  to  fur- 
nish to  the  Soligraph  Company  10000  prints  from  each 
plate  with  four  different  colored  borders,  it  would  be  for 
that  company  to  designate  how  many,  if  any,  of  such  bor- 
ders it  desired  the  plaintiff  to  print  in  each  of  the  four 
colors,  and  the  evidence  is  undisputed  that  immediately  after 
September  7th,  Stevens,  the  manager  of  the  Soligraph  Com- 
pany, directed  the  plaintiff  not  to  print  any  borders  in  red 
or  yellow,  but  to  print  some  of  the  borders  in  green  and  the 
remainder  in  purple,  and  the  borders  were  so  printed. 

It  remains  to  consider  whether  the  Soligraph  Company 
was  justified  in  rejecting  the  prints  because  they  had  not 
been  roughed  or  embossed. 

The  contract  of  September  7th  contains  the  following  pro- 
vision: "You  (the  plaintiff)  agree  to  deliver  to  us  (the 
Soligraph  Company)  10000  each  of  the  pictures,  sixteen^ 
subjects,  as  represented  by  the  proofs  now  in  our  possession." 
Appellant  contends  that  the  word  "proofs"  in  the  clause 
above  quoted  "must  have  referred  to  the  roughed  pictures 
of  the  3200  delivery,  of  which  the  Soligraph  Company  had 
a  large  number  and  Turner  had  a  set,"  and  that  therefore 
the  contract  of  September  7th  required  the  plaintiff  to  de- 
liver to  the  Soligraph  Company  roughed  or  embossed  prints. 
The  word  "proofs"  in  relation  to  prints  or  engravings  has 
a  definite  and  well  settled  meaning.  "An  impression  taken 
from  an  engraved  plate  to  show  its  progress  during  the  exe- 
cution of  it,"  is  a  proof.  Cent.  Die.  Plaintiff,  when  the 
plates  were  first  made,  sent  to  Stevens  two  or  three  sets 
of  "proofs"  from  each  plate.     Stevens  returned  one  set  ap- 
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proved  by  him,  and  so  far  as  shown  by  the  evidence  he  re- 
tained the  other  set,  or  two  sets  if  three  sets  were  delivered, 
and  they  were  in  the  possession  of  the  Soligraph  Company, 
or  of  Stevens,  its  manager,  when  the  contract  of  September 
7th  was  made.  That  contract  was  between  plaintiff  and 
the  Soligraph  Company,  not  between  plaintiff  and  Henry  L. 
Turner.  Turner  only  guaranteed  that  the  Soligraph  Com- 
pany would  perform  its  contract.  The  words  "our  posses- 
sion" in  the  contract  refer  to  the  possession  of  the  Soligraph 
Company,  not  to  the  possession  of  Turner,  and  the  phrase 
"proofs  now  in  our  possession,''  we  think,  refer  to  the  one 
or  two  sets  of  "proofs"  that  were  delivered  by  plaintiff 
to  Stevens  and  retained  by  him  when  he  returned  one  set 
to  the  plaintiff  with  his  "O.  K."  thereon,  and  do  not  refer 
to  the  3200  sample  prints  that  were  delivered  to  Stevens 
long  after  the  "proofs"  were  delivered.  The  "proofs"  were 
not  roughed  or  embossed,  and  if  we  are  correct  in  our  con- 
clusion that  the  word  "proofs"  in  the  contract  refers  to  and 
means  the  "proofs"  and  not  the  sample  prints  that  were  de- 
livered by  plaintiff  to  Stevens,  it  is  clear  that  the  contract 
of  September  7th  .did  not  impose  upon  the  plaintiff  the  ob- 
ligation to  emboss  the  prints. 

But  if  the  word  "proofs"  in  the  contract  of  September 
7th  means  and  refers  to  the  sample  prints,  still  it  cannot,  in 
our  opinion,  be  held  that  the  plaintiff  in  that  contract  agreed 
to  emboss  the  prints.  The  transaction  of  September  7th 
was  not  a  sale  by  sample.  The  provision,  "You  agree  to 
deliver  to  us  10000  each  of  the  pictures,  sixteen  subjects, 
as  represented  by  the  proofs  now  in  our  possession,"  identi- 
fies and  points  out  what  prints  the  plaintiff  thereby  agreed 
to  deliver,  and  cannot  be  held  to  import  or  imply  an  agree- 
ment on  the  part  of  the  plaintiff  that  the  prints  which  it 
thereby  agreed  to  deliver  should  be  embossed  because  the 
sample  prints  therein  called  "proofs"  were  embossed. 

The  contention  that  by  the  contract  of  April  13th  the 
plaintiff  agreed  to  furnish  embossed  prints  cannot  be  sus- 
tained. 

The  proposals  of  April  12  th  and  13  th  are  in  much  detail. 
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They  specify  the  number  of  colors  in  which  the  plate  of  the 
painting  to  be  copied  shall  be  printed,  the  sizes  of  such  color- 
type  plates,  the  sizes  of  the  backgrounds,  the  weight  of  the 
paper,  the  number  of  impressions  that  shall  be  upon  each 
sheet  '^hen  delivered,  etc. 

The  first  clause  of  the  proposal  of  April  12th  is,  "We  pro- 
pose to  furnish  reproductions  by  our  colortype  process  of 
sixteen  oil  paintings  and  print  10000  copies  of  each  sub- 
ject," and  neither  in  that  proposal  nor  in  that  of  April  13th 
is  any  mention  made  of  embossing  or  roughing  the  prints. 
The  roughing  or  embossing  of  a  print  is  no  part  of  the  mak- 
ing or  engraving  of  the  plate  nor  of  the  printing  of  impres- 
sions, "prints,"  from  the  plates.  When  a  print  is  to  be  em- 
bossed it  is,  after  the  printing  is  completed,  passed  between 
a  revolving  steel  cylinder  with  a  rough  surface  and  a  roller, 
and  the  effect  is  to  slightly  roughen  the  surface  of  the 
paper  of  the  print.  It  is,  we  think,  clear  that  under  the 
terms  of  the  contract  of  April  13th  the  prints  were  to  be 
delivered  as  they  were  printed,  that  it  was  no  part  of  that 
contract  that  plaintiff  should  emboss  the  prints  after  they 
were  printed.  This  was  the  construction  the  parties  them- 
selves put  upon  the  contract.  The  contract  of  April  13th 
provided  that  200  copies  of  each  plate  should  be  delivered 
by  June  1st  These  copies  were  to  be  used  by  canvassers 
employed  to  take  orders  for  calendars,  in  the  making  of 
which  the  prints  were  intended  to  be  used.  These  sample 
prints,  3200  in  all,  were  delivered  to  Stevens  about  June 
1st,  not  roughed  or  embossed,  but  in  the  condition  that  they 
came  from  the  printer.  Stevens  returned  them  a  few  days 
later  to  the  plaintiff  with  a  request  that  plaintiff  embc«3 
them  so  that  he  might  see  how  they  would  look  after  they 
were  embossed.  Plaintiff  embossed  the  3200  sample  prints 
and  returned  them  to  Stevens  and  Stevens  then  requested 
the  plaintiff  to  give  him  a  price  for  embossing  the  160,000 
prints  ordered  by  Turner  April  13th,  and  plaintiff  gave  him 
a  price  of  $4  per  thousand.  This  offer  Stevens  declined, 
saying  that  he  could  have  the  prints  embossed  elsewhere  for 
$3  per  thousand.     Stevens  represented  Turner  in  his  deal- 
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ings  with  the  plaintiff  up  to  the  time  the  Soligraph  Com- 
paixy  was  organized,  and  thereafter  represented  that  com- 
pany as  its  manager.  He  signed  the  contract  of  September 
7th  for  the  Soligraph  Company.  In  that  contract  was  in- 
serted the  provision  in  relation  to  the  alterations  in  the 
plates,  but  neither  in  that  contract  nor  in  the  negotiations 
that  preceded  the  making  of  that  contract  was  anything  said 
about  embossing  the  prints. 

It  follows  from  what  has  been  said  that,  in  our  opinion, 
the  plaintiff  was  not  bound,  expressly  or  by  implication, 
either  by  the  contract  of  April  13th  or  by  that  of  September 
7th,  to  emboss  the  prints. 

The  evidence  admitted  on  the  part  of  the  plaintiff,  of  a 
custom  not  to  emboss  prints  in  the  absence  of  a  special  order 
or  agreement  that  they  should  be  embossed,  was  not  harm- 
ful to  the  defendant. 

The  evidence,  in  our  opinion,  proves  that  the  plaintiff 
complied  with  the  contract  of  September  7th  and  fails  to 
prove  any  good  cause  or  excuse  for  the  refusal  of  the  Soli- 
graph Company  to  accept  the  prints  that  were  tendered  to 
it  by  the  plaintiff,  and  we  do  not  find  reversible  error  in 
the  rulings  of  the  court  upon  the  evidence  or  the  instructions. 

The  judgment  of  the  Superior  Court  wiU  be  aflSrmed. 

Afp,rmed. 


Herman  L.  Kenyon  t.  Ida  H.  Manley. 

€l€iL  Ko.  18,285. 

1.  Transcript — when  confers  jurisdiction.  Notwithstanding  an 
action  before  a  justice  of  the  peace  has  been  tried  by  another  jus- 
tice than  the  one  upon  whose  docket  It  was  pending,  the  transcript 
of  such  latter  justice  confers  jurisdiction  upon  the  circuit  or  su- 
perior court  upon  appeal. 

2.  Jurisdiction — when  objection  to,  comes  too  late.  An  objeo- 
tion  to  the  jurisdiction  of  the  circuit  or  superior  court  to  hear  an 
appeal  from  a  justice  of  the  peace,  where  predicated  upon  the  al- 
leged Insufficiency  of  the  transcript,  comes  too  late  when  first 
alleged  in  the  appellate  court 
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3.  Lease — cannot  be  modified  by  parol.  The  terms  of  a  written 
lease  cannot  be  modified  by  a  subsequent  parol  agreement. 

4.  Forcible  detaineb — when  five  days*  notice  not  essential  to 
maintenance  of.  Forcible  entry  and  detainer  to  recover  possession 
of  premises  for  nonpayment  of  rent  may  be  maintained  without 
the  prior  giving  of  a  five  days'  notice  to  quit  where  such  notice 
is  waived  in  the  lease. 

Forcible  entry  and  detainer  proceeding.  Appeal  from  the  Su- 
perior Court  of  Cook  County;  the  Hon.  Jesse  Holdom,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
1905.    Affirmed.    Opinion  filed  March  23»  1906. 

Statement  by  the  Court.  Appellee  brought  an  action 
of  forcible  detainer  against  appellant  before  Justice  Ever- 
ett. Justice  Everett  being  unable  to  attend  at  the  trial, 
requested  Justice  Mabtin  to  hear  the  case  for  him,  and 
Justice  Mabtin  heard  the  case,  rendered  a  judgment  for 
the  plaintiff,  and  the  defendant  appealed  to  the  Superior 
Court.  The  transcript  of  the  judgment  filed  in  the  Superior 
Court  was  certified  by  Justice  Everett.  The  parties  went 
to  trial  in  the  Superior  Court  without  objection,  and  there 
was  a  verdict  for  the  plaintiff  and  judgment  thereon,  from 
which  the  defendant  prosecutes  this  appeal. 

Ernest  Saunders,  for  appellant. 

Petit,  Parker  &  Kopf,  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

It  is  contended  by  appellant  that  the  Superior  Court  had 
not  jurisdiction  of  the  subject-matter  of  the  suit  because  the 
transcript  of  the  judgment  of  the  justice  of  the  peace  was 
certified  by  Justice  Everett,  the  justice  before  whom  the 
action  was  pending,  and  not  by  Justice  Martin,  the  justice 
who  heard  the  cause  and  rendered  the  judgment.  The  stat- 
ute provides  that  in  case  one  justice  hears  a  cause  at  the 
request  of  the  justice  before  whom  the  cause  is  pending,  that 
he  shall  "hear  the  cause  instead  and  in  behalf  of  the  justice 
calling  him ;  and  the  judgment  so  entered  shall  have  the  same 
force  and  effect  as  if  rendered  by  the  justice  before  whom 
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the  action  is  pending."  E.  S.,  chap.  79,  sec.  56.  In  such  a 
case,  we  think,  the  judgment  was  properly  entered  on  the 
docket  of  the  justice  before  whom  the  action  was  pending 
and  the  transcript  was  properly  certified  by  that  justice. 
The  appellant  appeared  and  went  to  trial  in  the  Superior 
Court  without  any  objection  and  cannot  be  heard  now  to 
object  to  the  insufficiency  of  the  transcript.  Hanchett  v. 
Williams,  24  IlL  App.,  56. 

The  lease  in  evidence  is  under  seal  and  provides  that  the 
rent  shall  be  paid  in  advance  in  monthly  payments  of  $20 
each,  on  the  first  day  of  each  month.  The  trial  court  did 
not  err  in  excluding  evidence  of  a  subsequent  parol  agree- 
ment, that  the  tenant  might  pay  the  rent  at  any  time  be- 
tween the  first  and  tenth  days  of  the  month.  Alschuler  v. 
SchifF,  164  111.,  298. 

By  the  terms  of  the  lease  the  tenant  waived  "notice  to 
terminate  the  tenancy,"  and  hence  it  was  not  necessary  for 
the  landlord  to  give  to  the  tenant  the  five  days'  notice  re- 
quired by  the  statute.  Epsen  v.  Hinchcliff,  131  111.,  468 ; 
Belinski  v.  Brand,  76  111.  App.,  404. 

The  judgment  of  the  Superior  Court  will  be  affirmed. 

Affirmed. 


B.  A.  Bailton  t.  Chicago  Title  &  Trust  Company^ 
Trustee. 

Qen.  No.  12,297. 

1.  Bankbttptct  Act — rights  of  mortgagee  when  sale  to  has  been 
set  aside  as  made  with  attempt  to  hinder  creditors.  If  a  sale  be 
set  aside,  at  the  instance  of  a  trustee  in  bankruptcy,  as  fraudulent 
under  the  Bankruptcy  Act,  the  fact  that  the  fraudulent  vendee 
prior  to  accepting  absolute  transfer  had  a  mortgage  upon  the  same 
property,  will  not  entitle  him  to  a  lien  thereon. 

Action  of  assumpsit.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Oscab  E.  Heard,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1905.  Affirmed.  Opin- 
ion filed  March  23,  1906. 

Statement  by  the  Court.    Edward  M.  Sanders  filed 
his  petition  in  bankruptcy  April  28,  1902,  in  the  District 
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Court  of  the  United  States  for  the  Northern  District  of 
Illinois,  was  adjudged  bankrupt,  and  appellee  was  appointed 
trustee  of  the  bankrupt  estate. 

Appellee  as  such  trustee  then  brought  an  action  against 
appellant  in  the  Superior  Court  to  recover  the  value  of 
a  stock  of  groceries,  horses,  wagons,  etc.,  transferred  by  the 
bankrupt  to  appellant  April  13,  1902,  within  four  months 
prior  to  the  filing  of  the  petition,  upon  the  ground  that 
such  transfer  was  made  by  the  bankrupt  with  the  intent  and 
purpose  to  hinder  and  delay  his  creditors  and  that  appel- 
lant was  not  the  purchaser  thereof  in  good  faith  and  for  a 
present  consideration.  The  plaintiff  recovered  a  judgment 
for  $1050  against  the  defendant,  from  which  judgment  the 
defendant  prosecutes  this  appeal. 

Walker  &  Williams,  for  appellant. 

Whbeleb,  Silbeb  &  Isaacs,  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court* 
From  1897  to  April  14,  1902,  Sanders,  the  bankrupt,  had 
a  retail  grocery  store  in  Chicago.  He  purchased  goods  from 
appellant,  a  wholesale  grocer,  and  January  7,  1898,  gave 
him  a  note  and  a  chattel  mortgage  to  secure  the  same,  upon 
his  stock  of  goods  and  other  property  used  in  his  business. 
When  this  note  became  due  a  new  note  and  mortgage  were 
given  in  renewal,  which  in  time  were  renewed  by  a  new  note 
and  mortgage  which  became  due  January  7,  1902.  On  that 
day  Sanders  gave  to  Bailton  a  note  for  $750  and  a  chattel 
mortgage  to  secure  the  same,  in  renewal  of  the  former  note 
and  mortgage,  upon  the  fixtures  and  utensils  connected  with 
his  grocery  business,  three  horses,  three  wagons,  harness  and 
all  the  stock  of  groceries  then  in  his  store  at  204  Thirty-ninth 
street,  Chicago,  and  all  the  stock,  fixtures,  etc.,  which  he 
might  thereafter  place  in  his  said  store. 

April  13,  1902,  Sanders  was  in  fact  insolvent.  He  owed 
more  than  $4000,  and  his  property  consisted  of  his  grocery 
store,  horses,  wagons  and  fixtures,  which  were  transferred 
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to  appellant  on  that  day  and  sold  by  him  the  next  day  for 
$1050.  Sunday,  April  13,  1902,  Brennan  and  Mullen  were 
at  the  store  with  Sanders,  negotiating  with  him  in  reference 
to  a  sale  of  the  property  of  Sanders  to  Brennan.  Mullen 
was  a  salesman  in  the  employ  of  Walsh,  Boyle  &  Company, 
to  whom  Sanders  owed  $188.  Brennan  offered  Sanders 
$1100  for  the  property  and  Sanders  declined  the  offer. 
Mullen  then  said  to  Sanders,  'We  will  make  you  do  busi- 
ness." After  Brennan  and  Mullen  went  away,  Sanders  went 
with  his  lawyer  to  Railton's  house  and  there,  at  eleven 
o^clock  Sunday  night,  a  bill  of  sale  of  said  property  from 
Sanders  to  Bailton  was  executed  by  Sanders  and  delivered 
to  Bailton  for  an  expressed  consideration  of  $489.66,  which 
included  the  amount  due  from  Sanders  to  Bailton,  on  open 
account  $389.66  and  $100  added  for  interest  on  that  amount 
and  other  amounts  theretofore  paid  by  Sanders  to  Bailton. 
Bailton  took  possession  of  the  property  the  following  morn- 
ing. The  same  morning  Walsh,  Boyle  &  Company  sued  out 
an  attachment  against  Sanders  for  $188,  levied  upon  the 
property  and  put  a  custodian  in  the  store.  Bailton  there- 
upon, without  consulting  Sanders,  Sold  the  property  to  Bren- 
nan for  $1050  and  out  of  the  proceeds  paid  Walsh,  Boyle  & 
Company  the  $188  Sanders  owed  them,  and  the  levy  under 
the  attachment  was  released.  Bailton  paid  to  Sanders'  law- 
yer $50  claimed  by  him  to  be  due  for  his  services  to  Sanders 
in  relation  to  said  sale,  made  some  allowance  or  deduction 
for  rent,  so  that  he  claimed  that  the  difference  between  the 
amount  he  received  from  Brennan,  $1050,  and  the  amoimts 
paid  by  him  out  of  the  money  so  received,  added  to  $489.66 
he  claims  he  was  entitled  to  from  the  bankrupt,  was  $345.35, 
and  this  amount  with  the  costs  he  tendered  to  the  plaintiff. 
The  clauses  of  the  Bankrupt  Act  concerning  transfers  in 
fraud  of  creditors  are: 

"Section  67e:  That  all  conveyances,  transfers,  assign- 
ments or  incumbrances  of  his  property,  or  any  part  thereof, 
made  or  given  by  a  person  adjudged  a  bankrupt  under  the 
provisions  of  this  act,  subsequent  to  the  passage  of  this  act 
and  within  four  months  prior  to  the  filing  of  the  petition, 
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with  the  intent  and  purpose  on  his  part  to  hinder,  delay  or 
defraud  his  creditors,  or  any  of  them,  shall  be  null  and  void 
as  against  the  creditors  of  such  debtor,  except  as  to  pur- 
chasers in  good  faith  and  for  a  present  fair  consideration; 
and  all  property  of  the  debtor  conveyed,  transferred,  assigned 
or  encumbered  as  aforesaid  shall,  if  he  be  adjudged  a  bank- 
rupt, and  the  same  is  not  exempt  from  execution  and  liability 
for  debts  by  the  law  of  his  domicile,  be  and  remain  a  part 
of  the  assets  and  estate  of  the  bankrupt  and  shall  pass  to  his 
said  trustee,  whose  duty  it  shall  be  to  recover  and  reclaim 
the  same  by  legal  proceedings  or  otherwise  for  the  benefit 
of  the  creditors.  And  all  conveyances,  transfers  or  incum- 
brances of  his  property  made  by  a  debtor  at  any  time  witliin 
four  months  prior  to  the  filing  of  the  petition  against  him, 
and  while  insolvent,  which  are  held  null  and  void  as  against 
the  creditors  of  such  debtor  by  the  laws  of  the  state,  terri- 
tory or  district  in  which  such  property  is  situate,  shall  be 
deemed  null  and  void  under  this  act  against  the  creditors  of 
such  debtor  if  he  be  adjudged  a  bankrupt,  and  such  property 
shall  pass  to  the  assignee  and  be  by  him  reclaimed  and  re- 
covered for  the  benefit  of  the  creditors  of  the  bankruptcy/^ 

Section  70a,  subds.  4, '5,  which  read  substantially  as  fol- 
lows: 

"The  trustee  of  the  estate  of  a  bankrupt     *     *     *     shall 

*  *  *  be  vested  by  operation  of  law  with  the  title  of 
the  bankrupt  as  of  the  date  he  was  adjudged  a  bankrupt 

*  *  *  to. all  *  *  *  (4)  property  transferred  by 
him  in  fraud  to  his  creditors;  (5)  property  which,  prior  to 
the  filing  of  the  petition  he  could  by  any  means  have  trans- 
ferred or  which  might  have  been  levied  upon  and  sold  imder 
judicial  process  against  Tiim.     *     *     **^ 

"  Section  70e :  The  trustee  may  avoid  any  transfer  by  the 
bankrupt  of  his  property  which  any  creditor  of  .such  bank- 
rupt might  have  avoided,  from  the  person  to  whom  it  was 
transferred,  unless  he  was  a  bona  fide  holder  for  value  prior 
to  the  date  of  adjudication.  Such  property  may  be  recov- 
ered or  its  value  collected  from  whoever  may  have  received 
it,  except  a  bona  fide  holder  for  value." 
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An  explanation  of  the  incorporation  into  the  Bankrupt 
Act  of  the  provisions  of  sections  67  and  70  above  quoted 
is  given  in  In  re  Mullen,  101  Fed.  Eep.,  413—415,  but  it  is 
not  material  in  this  case  to  inquire  whether  the  provisions 
of  the  two  sections  can  be  so  interpreted  and  arranged  as 
to  be  altogether  free  from  contradiction,  repetition  or  re- 
dundancy. Section  70e  gives  to  the  trustee  of  the  bankrupt 
estate  such  rights  as  the  creditors  of  the  bankrupt  or  any  of 
them  possessed  to  set  aside  and  avoid  fraudulent  transfers 
of  his  property  made  by  the  bankrupt  without  regard  to 
the  time  when  such  transfer  was  made.  Section  67e  gives 
him  such  power  where  the  transfer  was  made  within  four 
months  prior  to  the  filing  of  the  petition  in  bankruptcy,  and 
as  the  transfer  in  this  case  was  made  mthin  that  period, 
the  provisions  of  both  sections  are  applicable.  We  shall  not 
stop  to  examine  in  detail  the  evidence  in  the  record,  which  in 
our  opinion  is  abundant  to  warrant  the  jury  in  finding  that 
the  bill  of  sale  was  made  and  the  property  transferred  by 
Sanders  to  Railton  with  the  intent  and  purpose  on  the 
part  of  Sanders  to  hinder  and  delay  his  creditors  and  to 
secure  and  reserve  to  himself  a  secret  interest  in  the  prop- 
erty so  transferred,  although  the  bill  of  sale  upon  its  face 
purported  to  transfer  the  property  absolutely  to  Eailton, 
and  that  such  intent  and  purpose  on  the  part  of  Sanders  were 
knovni  to  Eailton,  and  that  he  accepted  such  transfer  to  aid 
Sanders  to  carry  out  such  intent  and  purpose. 

The  contention  that  if  the  transfer  was  made  to  hinder 
and  delay  creditors,  Railton  may'  be  regarded  as  a  mort- 
gagee in  possession  of  the  mortgaged  property  and  therefore 
entitled  to  a  lien  thereon  for  the  amount  due  under  the  mort- 
gage of  January  7,  1902,  cannot  be  sustained.  The  mort- 
gage was  abandoned  by  the  act  of  the  parties.  Eailton  did 
not  take  possession  of  the  property  on  April  14th,  and  sell 
the  same  as  mortgagee  under  the  mortgage,  but  under  what 
purported  to  be  an  absolute  sale  and  transfer  of  the  prop- 
erty to  him  and  he  resold  the  property  to  Brennan  on  April 
14th,  without  the  knowledge  or  consent  of  the  bankrupt, 
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although  the  bankrupt  appears  subsequently  to  have  rati- 
fied or  assented  to  such  sale. 

The  property  so  sold  was  not  under  the  statute  of  Illinois 
specifically  exempt  from  execution.  If  it  had  been  levied 
upon  under  an  execution  against  the  bankrupt  he  might  have 
made  a  schedule  of  all  of  his  property  and  selected  articles, 
the  aggregate  value  of  which  did  not  exceed  the  amount  to 
which  he  was  entitled,  and  he  may  now,  perhaps,  be  entitled 
to  have  his  exemptions  set  apart  to  him  out  of  the  proceeds 
of  this  judgment  when  collected;  but  this  must  be  done 
by  the  trustee,  under  the  provisions  of  the  Bankrupt  Act, 
under  the  control  and  directions  of  the  bankrupt  court. 

We  find  no  reversible  error  in  the  rulings  of  the  court 
upon  questions  of  ^evidence  or  instructions. 

The  judgment  of  the  Superior  Court  will  be  aflSrmed. 

Affirmed. 


American  Brake  Shoe  &  Foundry  Company  t.  Peter 

Toluszis. 

1.  Master — duty  of,  to  warn  inexperienced  servant.  It  is  the 
duty  of  a  master  to  warn  an  ignorant  and  inexperienced  servant  of 
dangers  not  open,  apparent  and  to  be  foreseen  and  appreciated  by 
such  a  servant. 

2.  Assumed  bisk — when  doctrine  of,  applies  to  inexperienced 
servant.  An  inexperienced  servant  temporarily  engaged  in  more 
hazardous  work  than  that  for  which  he  has  been  employed,  takes 
upon  himself  all  such  risks  incident  to  such  work  as  are  equally 
open  to  the  observation  of  himself  and  his  master. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  City 
Ck>urt  of  Chicago  Heights;  the  Hon.  Homes  Abbotf,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1905. 
Reversed,  with  finding  of  facts.  Opinion  filed  March  23»  1906.  Re- 
hearing denied  April  17»  1906. 

Statement  by  the  Court.  This  is  an  appeal  by  the  de- 
fendant from  a  judgment  for  $1000  recovered  against  it 
in  the  City  Court  of  Chicago  Heights  by  the  plaintiff,  in 
an  action  on  the  case  for  personal  injuries  sustained  by 
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the  plainfiff  while  operating  a  stamping  or  shaping  machine 
for  the  defendant.  The  ground  of  recovery  alleged  in  the 
declaration  was,  that  the  plaintiff  was  inexperienced  in  the 
use  of  machinery,  was  employed  by  the  defendant  as  a  la- 
borer, and  had  no  knowledge  of  the  danger  attending  the 
operation  of  said  stamping  machine,  and  was  negligently, 
etc.,  ordered  by  the  defendant  to  operate  said  machine  with- 
out the  defendant  informing  him  of  the  danger  attendant 
upon  its  operation  or  instructing  him  how  to  operate  it, 
and  that  while  so  operating  said  machine,  with  due  care, 
etc.,  two  fingers  of  his  left  hand  were  caught  in  said  ma- 
chine and  so  injured  that  it  was  necessary  to  amputate  them. 

HoBTON  &  Beown,  for  appellant 

George  A,  Brinxman  and  Paul  P.  Harris,  for  appellee. 

Me.  Justice  Baker  delivered  the  opinion  of  the  court. 

The  stamping  machine  in  question  had  an  iron  frame 
on  the  top  of  which  a  die  plate,  which  carried  the  male 
die,  moved  horizontally  in  slides  or  guides.  At  one  end  of 
the  frame  was  fastened  a  stationary  die  plate  which  carried 
the  female  die.  The  machine  was  driven  by  electricity, 
which  drove  a  large  driving  wheel,  and  the  circular  motion 
of  that  wheel  was  changed  into  reciprocating  motion  by 
cranks.  There  was  a  crank  rod  on  each  side  of  the  driving 
wheel  which  led  from  a  crank  pin  to  the  male  die  plate, 
which  is  called  a  plunger.  With  each  revolution  of  the 
driving  wheel  the  plunger  was  pushed  forward  imtil  the 
male  die  entered  the  female  die  and  was  then  drawn  back 
to  the  other  end  of  the  frame  and  then  pushed  forward 
again.  The  pinion  which  communicated  the  power  to  the 
driving  wheel  was  raised  and  lowered  by  a  lever  by  means 
of  which  the  man  in  charge  of  the  machine  could  throw  the 
machine  out  of  gear  and  stop  the  stroke  of  the  plunger  at 
any  time.  The  "thro V  of  the  machine  was  two  feet ;  that 
is,  the  plunger  moved  forward  two  feet  and  backward  two 
feet  with  each  revolution  of  the  driving  wheel,  and  that 
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wheel  revolved  from  ten  to  fifteen  times  per  minute.  The 
machine,  its  movements  and  the  mechanism  which  caused 
such  movements,  were  all  uncovered  and  exposed  to  view. 

The  plaintiff  before  the  day  of  the  accident  had  been 
in  the  service  of  the  defendant  as  a  laborer.  On  the  morn- 
ing of  that  day  he  was  put  to  work  on  said  stamping  ma- 
chine. His  duty  was,  as  the  plunger  moved  backward  from 
the  female  die,  to  take  from  a  barrel  pieces  of  tin  with  his 
right  hand  and  with  the  other  hand  place  them,  one  by 
one,  in  front  of  the  female  die.  When  the  male  die  came 
forward  and  stamped  the  plates  they  were  expected  to  fall 
down  between  the  sides  of  the  frame  of  the  machine  without 
any  person  touching  them.  The  foreman  of  the  defendant, 
who  directed  the  plaintiff  to  go  to  work  upon  the  stamping 
machine,  according  to  the  testimony  of  the  plaintiff,  showed 
him  how  to  operate  the  machine  and  put  one  piece  of  tin 
through  the  machine.  Plaintiff  worked  on  the  machine  three 
or  four  hours  and  stopped  it  once  by  using  the  lever.  Then 
in  putting  the  pieces  of  tin  in  front  of  the  female  die,  one 
of  the  pieces  fell  down  and  he  attempted  to  set  it  up  again, 
and  to  do  so  put  his  hand  in  front  of  the  female  die  and 
while  it  was  there  the  plunger  came  forward  and  caught  his 
fingers  between  the  male  and  female  die  and  injured  them. 
Upon  his  cross-examination  plaintiff  testified  as  follows : 

"Q.  The  head  and  foot  of  this  machine  came  flat  to- 
gether, did  they  not  ? 

A.     Came  together  and  in  that  way  it  (the  tin)  gets  bent. 

Q.     You  can  see  them  come  together,  can't  you  ? 

A.     Yes,  you  can  see  it. 

Q.  You  knew  if  that  came  together  with  your  fingers  in 
there,  that  would  cut  your  fingers  off,  didn't  you  ? 

A.  Well,  I  straightened  up  that  piece  of  tin,  and  at  that 
time  they  caught  my  fingers  and  cut  them  off.  It  was  laying 
flat  and  I  went  to  straighten  it  up. 

Question  repeated. 

A.  Yes,  of  course,  if  it  came  together  it  would  cut  my 
fingers. 

Q.     You  could  see  it  coming  together? 
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A*  Well,  I  see  it,  that  machine  comes  together  and  is 
going  to  bend  those  pieces." 

The  plaintiff  was  ignorant  and  inexperienced  and  this 
was  known  to  the  defendant  when  it  put  him  at  work  upon 
the  machine.  It  was  therefore  the  duty  of  the  defendant 
to  warn  the  plaintiff  of  dangers  not  open,  apparent  and  to 
be  foreseen  and  appreciated  by  an  ignorant  and  inexperi- 
enced person  in  the  operation  of  the  machine.  On  the  other 
hand,  no  duty  rested  upon  the  defendant  to  warn  the  plain- 
tiff of  dangers  which  were  open,  apparent,  foreseen  and  ap- 
preciated by  him.     C.  &  A.  E.  IL  Co.  v.  Bell,  209  111.,  25. 

"Where  a  servant  is  temporarily  engaged  in  more  hazard- 
ous work  than  that  for  which  he  was  employed,  he  takes 
upon  himself  all  such  risks  incident  to  the  work,  as  are 
equally  open  to  the  observation  of  himself  and  the  master." 
Consolidated  Coal  Co.  v.  Haenni,  146  IlL,  614-625. 

In  this  case  the  danger  was  apparent  The  plaintiff  while 
at  work  stood  by  the  side  of  the  machine.  The  machine  was 
entirely  open  and  uncovered.  The  plunger  which  carried 
the  male  die  rested  upon  the  top  of  the  sides  of  the  frame 
of  the  machine  and  was  held  in  place  by  a  flange  which  pro- 
jected inward  from  that  part  of  the  plunger  which  passed 
outside  of  and  below  the  top  of  the  frame  and  imder  a  flange 
which  projected  outward  from  the  top  of  the  sides  of  the 
frame.  With  every  revolution  of  the  driving  wheel  this 
plunger  moved  forward  to  the  head  which  carried  the  fe- 
male die  and  then  backward  to  the  point  farthest  removed 
from  that  head.  The  danger  resulting  from  the  operation 
of  the  machine  was  not  only  obvious  and  apparent,  but,  as 
appears  from  the  testimony  of  the  plaintiff,  was  known  and 
appreciated  by  him.  He  testified  that  he  could  see  the  die 
heads  coming  together  and  knew  that  if  they  came  to- 
gether when  his  fingers  were  between  them,  his  fingers  would 
be  cut  off. 

Against  the  danger  of  permitting  his  finger  to  be  between 

the  die  heads  when  they  came  together  it  was  in  the  nature 

of  things  impossible  to  protect  the  plaintiff.     He  must  use 

his  fingers  to  put  the  pieces  of  tin  in  place.     The  only  dan- 

40 
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ger  connected  with  the  operation  of  the  machine  was  the 
danger,  or  rather  certainty,  of  injury,  if  the  plaintiff  per- 
mitted his  finger  to  be  between  the  die  heads  when  they  came 
together.  Plaintiff  knew  that  he  would  be  injured  by  the 
die  heads  coming  together  as  they  did  while  his  fingers  were 
between  them,  and  as  such  danger  was  open,  apparent  and 
known  and  appreciated  by  the  plaintiff,  it  was  not  the  duty 
of  the  defendant  to  warn  plaintiff  that  it  was  dangerous  for 
him  to  permit  his  fingers  to  be  caught  between  the  die  heads 
when  they  came  together,  and  its  failure  to  so  warn  him 
was  not  negligence. 

The  judgment  will  be  reversed  with  a  finding  of  facts. 

Reversed  with  finding  of  facts. 


Louis  Greenberg,  et  al.  v.  The  People  of  the  State  of 

Illinois,  for  the  use  of  Augusta  Balaban. 

Gen.  ITo.  12,804. 

1.  Vabiance — what  not.  Where  the  declaration  In  an  action 
upon  a  constable^  bond  avers  that  the  defendant  "  had  been  duly 
elected  as  a  constable  of  the  cpunty  of  Cook  "  and  the  bond  recites 
that  he  "  had  been  duly  elected  a  constable  In  and  for  the  town  of 
North  Chicago  In  the  county  of  Cook/'  there  Is  no  variance. 

2.  Tbanscript — when  competent,  notvoithatanding  not  sealed  hy 
justice.  A  transcript  of  a  justice  of  the  peace  which  Is  not  under 
seal  Is  competent  where  such  Justice  appears  and  testifies  that  the 
same  was  a  transcript  of  his  docket  and  bears  his  signature. 

3.  Assignment  of  errors — effect  of  joint.  The  assignments  of 
error  are  regarded  as  a  declaration,  each  assignment  as  a  count 
of  the  declaration,  and  a  joint  assignment  must  set  forth  error 
available  to  all  who  join  In  It;  If  not  good  as  to  all  It  Is  not  good 
as  to  any. 

4.  Assignment  of  errors — when  joint,  available  to  any  defendant. 
Where  a  judgment  appealed  from  Is  joint  and  If  reversed  as  to 
one  defendant  must  be  reversed  as  to  all,  all  of  the  defendants 
may,  upon  a  joint  appeal  and  joint  assignment  of  error,  take  ad- 
vantage of  any  error  committed  against  any  one  of  the  defendants 
on  the  trial. 

5.  Constable's  bond — when  recovery  may  te  had  upon.  Recov- 
ery may  be  had  upon  a  constable's  bond  where  he  Is  guilty  of 
official  misconduct  connected  with  the  levy  of  an  execution,  even 
though  the  act  In  question  was  malicious. 
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Action  of  debt  Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1905.  Affirmed.  Opinion  filed 
March  23,  1906.    Rehearing  denied  March  30,  1906. 

Statement  by  the  Court.  This  is  an  appeal  by  the  de- 
fendants from  a  judgment  for  $10,000  debt  and  $800  dam- 
ages recovered  upon  a  constable's  bond. 

The  husband  of  Augusta  Balaban  had  a  retail  grocery 
store  in  Chicago  and  his  wife  assisted  him  in  the  store.  A 
judgment  was  recovered  against  him  before  a  justice  of 
the  peace  and  an  execution  issued  thereon  and  placed  in 
the  hands  of  Constable  Greenberg.  Greenberg  went  to  the 
store  to  make  a  levy  under  the  execution.  He  produced  and 
laid  upon  the  counter  a  paper  which  he  said  was  a  copy  of 
the  execution  upon  which  was  endorsed  the  amount  of  the 
judgment,  $3.90,  and  certain  items  of  costs  making  the 
amount  of  judgment  and  costs  $10.70,  He  took  certain 
goods  from  the  shelves  and  placed  them  in  barrels  and  boxes. 
The  judgment  debtor  then  attempted  to  make  a  schedule 
and  his  wife  went  to  a  box  in  which  Greenberg  had  placed 
a  part  of  the  goods  taken  by  him  from  the  shelves.  She 
leaned  over  the  box  to  see  what  was  in  it  and  Greenberg 
pushed  her  away.  She  stooped  down  again  and  he  picked 
up  the  box,  and  in  doing  so  the  box  struck  her  on  the  abdo- 
men. She  was  then  far  advanced  in  pregnancy  and  three 
days  later  gave  birth  to  a  still  bom  child.  The  sum  of 
$9.40  was  then  paid  to  Greenberg  and  he  endorsed  upon 
the  copy  of  the  execution  the  following  receipt :  "Received 
the  sum  of  $9.40  in  full  settlement  of  the  within  judgment 
and  costs.     Levy  released. 

"Louis  Greenberg,  Constable." 

The  declaration  is  in  the  usual  form  of  a  declaration  in 
debt  upon  an  official  bond.  In  the  assignment  of  a  breach 
of  the  condition  of  the  bond,  the  facts  above  stated  are  set 
out  in  much  detail  and  it  is  then  averred  that  while  Augusta 
Balaban  "was  in  the  act  of  assisting  said  Balaban,  her  hus- 
band, or  his  agent  in  that  behalf,  to  prepare  said  schedule 
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to  be  given  to  said  Louis  Greenberg,  as  aforesaid,  he,  the 
said  Greenberg,  as  a  constable,  then  and  there,  acting  under 
said  writ  of  execution  and  by  color  of  his  office  of  constable 
AS  aforesaid,  attempted  to  prevent  the  said  Balaban  or  his 
Agent  in  that  behalf  from  making  up  said  schedule,  and  in 
so  attempting  to  prevent  and  while  interfering  with  and 
preventing  said  Augusta  Balaban  from  counting  the  articles 
and  items  of  property  levied  upon,  as  aforesaid,  by  said 
Greenberg,  he,  the  said  Greenberg,  wilfully  and  maliciously 
assaulted  said  Augusta  Balaban  and  wilfully  and  maliciously 
committed  a  battery  upon  her,  and  then  and  there  wilfully 
and  maliciously  struck  her  violently  in  the  abdomen  with  a 
large  box  containing  merchandise,  and  otherwise  brutally 
beat  and  maltreated  her." 

The  plea  of  all  the  defendants  inter  alia,  denies  that  said 
Greenberg,  while  acting  under  the  writ  of  execution  and  by 
color  of  his  office  as  constable,  committed  the  assault  and 
battery  upon  said  Augusta  Balaban  as  charged  in  the  plain- 
tiff's declaration. 

he  defendants  offered  no  evidence  at  the  triaL 

Edward  K.  Mobsis,  for  appellants. 

Wheeleb^  Silbeb  &  Isaacs,  for  appellee. 

Mb.  Justice  Baker  delivered  the  opinion  of  the  court 
The  objection  that  the  trial  court  erred  in  admitting  the 
bond  in  evidence  because  the  declaration  averred  that  the 
recital  in  the  bond  was  that  Greenberg  "had  been  duly  elected 
as  a  constable  of  the  county  of  Cook,"  while  the  recital  in  the 
bond  is  that  he  "had  been  duly  elected  a  constable  in  and 
for  the  town  of  North  Chicago  in  the  county  of  Cook,"  is 
without  merit.  A  constable,  though  elected  by  the  voters  of 
a  town,  is  a  constable  of  the  county  in  which  said  town  is. 
His  certificate  of  election  is  issued  by  the  county  clerk;  in 
case  of  a  vacancy  in  the  office,  if  the  unexpired  term  is  less 
than  a  year,  the  county  board  fills  the  vacancy;  the  writs 
issued  by  a  justice  of  the  peace  run  "to  any  constable  of 
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said  county."  There  is  no  substantial  variance  between  the 
averment  of  the  declaration  and  the  recital  of  the  bond. 

The  transcript  of  the  judgment  admitted  in  evidence  over 
the  objection  of  the  defendants,  was  under  the  hand,  but  not 
xmder  the  seal  of  the  justice.  The  justice  of  the  peace  was 
called  as  a  witness  and  testified  that  the  transcript  offered 
was  a  transcript  of  his  docket  and  signed  by  him,  and  we 
think  it  was  properly  admitted  in  evidence.  Nor  do  we 
think  that  the  court  erred  in  admitting  in  evidence  the  paper 
purporting  to  be  a  copy  of  the  execution  under  which  Green- 
berg was  acting.  It  was  the  copy  which  Greenberg  gave  to 
the  judgment  debtor  and  to  which  he  attached  his  receipt 
and  release  of  levy.  The  transcript  of  the  judgment  states 
that  an  execution  was  issued  upon  the  judgment  to  Constable 
Greenberg.  There  is  no  evidence  that  the  execution  was 
ever  returned  and  the  defendants  were  notified  to  produce  it 
upon  the  trial. 

It  is  argued  in  behalf  of  appellee  that  the  constable 
was  certainly  liable  upon  his  own  bond,  that  the  sureties,  in 
order  to  bring  before  this  court  the  question  of  their  liabil- 
ity on  the  bond,  should  have  severed  from  the  constable  in 
their  assignments  of  error,  and  having  joined  with  him 
therein  they  cannot  have  the  benefit  of  any  error  so  as- 
signed that  is  not  equally  good  as  to  him. 

The  assignments  of  errors  are  regarded  as  a  declaration ; 
each  assignment  as  a  count  of  the  declaration,  and  a  joint 
assignment  must  set  forth  error  available  to  all  who  join 
in  it.  If  not  good  as  to  all  it  is  not  good  as  to  any.  But 
this  rule  has  no  application  to  the  facts  of  this  case.  If, 
under  any  possible  state  of  facts,  the  constable  could  be 
held  liable,  on  his  bond,  for  an  act,  and  the  sureties  not 
held  liable  for  that  act,  in  this  case  the  defendants  were  sued 
jointly  and  the  plaintiff  must  recover  against  all  of  the  de- 
fendants or  none.  The  judgment  is  a  joint  judgment  and  if 
erroneous  as  to  one  or  more  of  the  appellants  must  be  re- 
versed as  to  all.  The  right  of  each  defendant  in  the  case 
was  affected  by  any  error  committed  upon  the  trial,  and  all 
of  the  defendants  may,  upon  a  joint  appeal  and  joint  as- 
signment of  error,  take  advantage  of  any  error  committed 
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against  any  one  of  the  defendants  upon  the  triaL  "The 
assignment  of  errors  should  be  considered  as  joint  and  sev- 
eral, or  joint  or  several,  according  to  the  nature  of  the  error 
assigned  and  as  affecting  the  respective  plaintiffs  in  error.'* 
Fisher  v.  Thirkell,  21  Mich.,  1-24:;  Greenman  v.  Harvey, 
53  IlL,  386. 

The  allegation  of  the  declaration  is,  that  the  act  which 
caused  the  injury  to  Augusta  Balaban  was  done  wilfully  and 
maliciously  by  the  constable,  "acting  under  said  execution 
and  by  color  of  his  office  as  constable."  The  statute  in  force 
at  the  time  the  bond  was  executed  provides  that  a  constable's 
bond  "shall  be  made  payable  to  the  people  of  the  State  of 
Illinois,  and  shall  be  held  for  the  security  and  benefit  of 
all  suitors  and  others  who  may  be  injured  by  the  official 
acts  or  misconduct  of  the  constable."  The  authorities  upon 
the  question  whether  there  is  a  right  of  action  on  the  bond 
of  a  constable  or  other  ministerial  officer  for  damages  result- 
ing from  a  malicious  act  committed  by  him  while  acting 
under  the  color  of  his  office  in  the  performance  of  an  official 
act  are  conflicting.  We  shall  not  enter  upon  an  examination 
of  these  authorities,  but  content  ourselves  with  stating  our 
conclusion,  that  upon  the  facts  disclosed  in  this  record,  the 
constable  was  in  the  performance  of  an  official  act,  the  act 
of  making"  a  levy  under  an  execution  in  his  hands  upon  the 
goods  of  the  judgment  debtor,  when  he  injured  Augusta 
Balaban;  that  the  wrongful  act  which  caused  the  injury  was 
directly  connected  with  the  levy  of  the  execution  and  there- 
fore such  act  must  be  regarded  as  official  misconduct  on  the 
part  of  the  constable,  and  that  for  the  damages  resulting 
from  such  act  there  is  a  right  of  action  upon  his  official  bond. 
This  conclusion  is  supported  by  the  following  cases:  Cash 
V.  The  People,  32  111.  App.,  250;  Turner  v.  Sisson,  137 
Mass.,  191;  Huffman  v.  Koppelkom,  8  Neb.,  344;  State  v. 
Beckner,  132  Ind.,  371 ;  Risher  v.  Mehan,  11  Ohio  Circuit 
Ct.  Rep.,  403,  and  cases  there  cited. 

The  damages  awarded  cannot  under  the  evidence  be  held 
excessive. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 
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Christian  Hospital,  et  al.,  y.  The  People  of  the  State  of 
Illinois,  ex  rel.  John  B.  Murphy. 

Gen.  ITos.  12^42  and  12^48. 

CONSOLIDATED  FOR  HEARING. 

1.  Contempt — when  violation  of  injunction  appears.  Where  It 
Is  apparent  from  all  the  evidence  that  there  was  an  attempt  to 
evade  an '  injunction,  and  the  obedience  thereof,  if  obedience  there 
was,  was  more  nominal  and  pretended  than  real,  an  order  adjudg- 
ing in  contempt  is  proper. 

2.  Injunction — when  injury  and  damage  to  support,  will  he 
inferred.  If  a  complainant  is  entitled  to  an  injunction  to  protect 
his  property  rights,  injury  and  damage  will  be  inferred  in  support 
of  the  injunction. 

3.  Injunction — when  verification  of  till  for,  defective.  The  veri- 
fication of  a  bill  for  an  injunction  is  defective  where  the  complain- 
ant swears  that  the  contents  of  the  bill  "  are  true  in  substance  and 
in  fact  except  so  far  they  are  stated  on  information  and  belief, 
and  as  to  such  matters  as  are  stated  to  be  upon  information  and 
belief,*'  afllant  believes  them  to  be  true. 

4.  Injunction — defective  verification  of  till  will  not  purge  de- 
fendant of  contempt.  The  fact  that  the  bill  upon  which  an  injunc- 
tion has  been  granted  was  improperly  verified,  will  not  authorize 
the  disobedience  of  such  injunction. 

5.  Injunction — erroneous  granting  of,  does  not  preclude  holding 
the  defendant  in  contempt  for  violation  of.  The  fact  that  the  grant- 
ing of  an  injunction  is  erroneous  is  not  material  by  way  of  defense 
to  a  proceeding  for  contempt  for  violation  if  jurisdiction  to  grant 
the  injunction  existed. 

6.  Injunction — when  propriety  of  granting,  must  he  questioned. 
The  propriety  of  granting  an  injunction  cannot  be  questioned  in  a 
proceeding  for  contempt  Such  question  can  only  be  raised  by  a 
direct  proceeding. 

Injunctional    proceeding.    Appeal    from    the    Superior  Court    of 

Cook  County;  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in 

the   Branch  Appellate  Court   at  the   March   term,   1905.  Affirmed. 
Opinion  filed  March  23,  1906. 

Statement  by  the  Court.  This  is  an  appeal  from  an 
order  of  the  Superior  Court  finding  appellants  and  eaeli 
of  them  guilty  of  contempt  in  wilfully  violating  an  injimc- 
tion.  Appellant  Wood  was  sentenced  to  be  confined  in  the 
Cook  County  jail  for  ten  days  and  to  pay  a  fine  of  $100. 
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The  Christian  Hospital  was  fined  $250.  Each  of  the  de- 
fendants prayed  and  perfected  an  appeal,  and  the  causes 
have  been  consolidated  for  hearing. 

John  B.  Murphy  filed  his  bill  of  complaint  June  3,  1903, 
setting  forth  that  he  is  a  licensed  physician  and  surgeon  and 
has  been  practicing  his  profession  in  Chicago  for  more  than 
twenty  years,  devoting  his  attention  largely  to  the  practice 
of  surgery  and  perfecting  himself  in  that  branch  of  his  pro- 
fession. He  states  that  he  occupies  a  number  of  prominent 
positions,  among  them  that  of  professor  of  surgery  in  the 
Northwestern  University  Medical  School,  also  in  the  Post 
Graduate  School,  surgeon  on  the  attending  staflf  of  each  of 
four  hospitals  in  Chicago,  president  of  the  Chicago  Surgical 
Society  and  member  of  six  other  medical  and  surgical  socie- 
ties and  associations.  For  many  years  he  has  been  engaged 
in  the  advancement  of  his  profession  and  has  contributed 
largely  to  medical  journals,  acquired  a  very  extensive  ac- 
quaintance with  -the  members  of  his  profession  throughout 
the  United  States  and  foreign  countries,  and  many  patients 
have  travelled  from  other  States  to  Chicago  to  be  operated 
upon  by  him.  He  has  frequently  been  called  to  other  States 
to  perform  operations,  and  a  portion  of  his  practice  has  de- 
veloped by  means  of  professional  standing  he  has  acquired 
through  other  doctors  and  surgeons  and  from  their  recom- 
mendations, which  constitutes  a  valuable  part  of  his  rev- 
enues. May  12,  1903,  he  received  a  letter  signed  by  "Chris- 
tian Hospital,  N.  News  Wood,  Pres.  &  Supt,"  informing 
him  that  he  had  been  elected  president  of  the  medical  and 
surgical  staff  of  the  defendant,  Christian  Hospital,  and  ask- 
ing him  to  accept  the  honor,  allow  his  name  to  be  placed  at 
the  head  of  its  staff  and  allow  them  to  call  him  in  consulta- 
tion whenever  they  have  important  surgical  cases  able  to 
reward  him  with  substantial  fees.  The  letter  stated  the 
writers  had  printed  an  elegant  certificate  for  members  of  the 
staff,  one  of  which  they  sent  him  with  his  name  neatly  en- 
grossed therein  and  "handsomely  framed."  The  letter  was 
written  on  a  printed  letter  head  of  the  Christian  Hospital, 
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upon  which  complainant's  name  appears  "John  B.  Murphy, 
M.D.,  LL.D.,  President  of  Staff." 

Complainant  states  that  up  to  that  time  he  had  never 
heard  of  the  Christian  Hospital,  had  no  dealings  with  any- 
one purporting  to  be  connected  with  it,  and  the  receipt  of 
the  letter  was  the  first  intimation  he  had  of  the  use  of  his 
name  in  connection  therewith.  Shortly  after  the  mails 
brought  him  letters  daily  from  doctors  over  the  country,  some 
reprimanding  him  for  becoming  a  party  to  the  alleged 
fraudulent  scheme  of  said  hospital,  some  warning  him  that 
his  name  was  being  so  used,  others  inquiring  whether  he 
was  in  fact  interested  in  the  institution  and  some  enclosing 
copies  of  literature  which  said  hospital  and  N.  News  Wood 
had  sent  broadcast  through  the  country  to  members  of  the 
medical  profession.  In  some  of  these  publications  com- 
plainant's name  appears  as  president  of  staff  or  as  "Praefec- 
tus  Potestatis  Medicorum,"  especially  on  proposed  certifi- 
cates of  membership  where  it  is  accompanied  by  a  picture  of 
complainant  in  operating  attire  about  to  undertake  an  opera- 
tion in  clinic.  He  states  that  use  of  his  name  in  such  connec- 
tion, as  well  as  the  use  of  such  photographs,  was  and  is  en- 
tirely without  his  knowledge  and  consent.  This  literature 
purports  to  have  been  dated  the  same  day  the  letter  above  re- 
ferred to  was  addressed  to  him,  but  some  of  it  was  mailed 
before  that  date.  Complainant  states  that  mere  reading  of 
said  literature  suffices  to  convince  one  that  its  purpose  was 
to  obtain  money  by  false  pretenses,  falsely  representing  that 
complainant  and  others  well  known  to  the  medical  profes- 
sion were  connected  with  the  said  Christian  Hospital.  He 
states  that  such  advertising  for  patients  by  a  physician  and 
surgeon  is  considered  highly  unprofessional  and  one  who 
"does  it  is  held  in  disrepute  by  his  fellow  practitioners  and 
all  well  informed  people ;  that  the  placing  of  his  name  upon 
its  letter  heads  and  the  use  of  his  name  as  president  of  its 
staff,  or  as  in  any  manner  connected  with  said  hospital,  is 
an  iniquitous  deception  upon  the  public  and  a  fraud  upon 
his  rights,  which  has  injured  him  among  the  members  of 
his  profession  and  shaken  the  confidence  in  him  of  many  of 
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them,  causing  him  loss  of  their  good  will  as  well  as  financial 
loss,  and  will  injure  him  further  and  irreparably  unless 
such  use  of  his  name  is  enjoined. 

The  bill  prays  for  an  injunction,  which  was  granted  and 
served  on  the  defendants  June  3,  1903,  the  day  when  the 
bill  was  filed.  In  and  by  the  injunction  writ,  the  Christian 
Hospital,  N.  News  Wood  and  others  are  enjoined  from  in 
any  manner  using  John  B.  Murphy's  name,  signature  or 
picture  in  connection  with  Christian  Hospital ;  from  sending 
out  any  more  literature  of  the  same  kind  or  similar  to  that 
sent  out  by  Christian  Hospital  on  or  about  May  12,  1903, 
from  using,  distributing  or  mailing  any  letter  upon  the 
letter  head  of  said  Christian  Hospital  on  which  complain- 
ant's name  appears;  from  using  John  B.  Murphy's  name, 
signature,  picture  or  alleged  signature  or  picture  in  connec- 
tion with  any  certificate  of  membership,  diplomas  or  other 
instrument  relative  to  the  business  conducted  by  Christian 
Hospital ;  from  representing  in  any  manner  by  word,  act  or 
deed,  expressly  or  impliedly,  that  John  R  Murphy  is  now 
or  ever  has  befen  connected  with  said  Christian  Hospital  or 
any  of  the  officers  thereof ;  and  from  in  any  manner  inducing 
the  public  or  members  of  the  medical  profession  to  believe 
that  said  John  B.  Murphy  is  connected  with  the  staff  of 
said  Christian  Hospital  as  a  surgeon  or  honorary  member 
thereof  or  in  any  other  manner. 

Xo  appearance  was  entered  by  the  defendants  and  no  an- 
swer to  the  bill  filed.  Upon  the  20th  of  October,  1904,  com- 
plainant filed  an  affidavit  and  application  for  attachment 
asking  that  appellants  be  punished  for  contempt  for  viola- 
tion of ^said  injunction,  setting  up  that  after  issue  and  serv- 
ice of  the  injunction  writ,  and  while  it  was  in  full  force  and 
<?ffect,  the  defendants  delivered  to  each  of  a  number  of  per- 
sons being  licensed  physicians  named,  a  certificate  of  mem- 
bership in  the  staff  of  Christian  Hospital,  upon  which  was 
a.  picture  of  complainant  and  that  they  sent  out  literature 
using  the  name  and  picture  of  complainant  in  connection 
with  said  hospital  representing  that  he  was  connected  there- 
with, inducing  the  public  and  certain  of  the  medical  pro- 
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fession  to  believe  that  he  wad  so  connected  as  surgeon  or 
honorary  member  of  the  said  hospital's  staff.  The  peti- 
tion or  application  was  subsequently  amended.  The  de- 
fendants demurred  to  the  application,  and  October  29,  1904, 
filed  an  answer  admitting  service  of  the  writ  and  asserting 
it  to  be  void.  Respondent  Wood  answers  under  oath  in  his 
own  behalf  and  that  of  the  Christian  Hospital,  admitting  the 
issue  of  certificates  containing  a  picture  of  a  group  of  per- 
sons, but  states  that  he  has  no  knowledge  as  to  whether  one 
of  them  is  or  is  not  Dr.  Murphy,  denies  that  it  is  a  good 
likeness  of  him  and  states  that  at  the  time  of  printing  the 
picture  and  issuing  said  certificates  respondent  did  not  know 
and  did  not  believe  that  said  Murphy's  picture  appeared  in 
said  group — that  the  picture  is  mere  matter  of  ornamenta- 
tion upon  said  certificates  and  has  never  been  expressly  or 
impliedly  represented  by  defendants  to  be  the  picture  of 
John  B.  Murphy.  Respondent  denies  that  said  defendants 
or  any  of  them  or  any  one  in  their  behalf  induieed  the 
parties  named  in  the  bill  to  believe  that  complainant  was 
connected  with  said  Christian  Hospital,  but  avers  that  on 
the  contrary  before  consummating  any  business  with  them 
or  issuing  certificates  to  them  he  fully  apprised  them  that 
complainant  Murphy  was  in  no  way  connected  with  said 
hospital.  He  denies  that  since  the  issue  of  said  injunction 
the  name  of  complainant  has  been  used  in  any  manner  in 
'connection  with  said  hospital  except  to  inform  correspond- 
ents that  said  John  B.  Murphy  was  not  and  would  not  be  at 
any  time  a  member  of  the  hospital  staff  or  in  any  way  con- 
nected with  it;  and  that  said  ornamental  picture  has  not 
been  used  in  any  manner  tending  to  indicate  to  aq^  person 
whatever  that  said  John  B.  Murphy  was  a  member  of  the 
staff  or  in  any  way  connected  with  said  Christian  Hos- 
pital. 

The  cause  came  on  to  be  heard  on  or  about  December  29, 
1904,  upon  the  application  of  complainant  that  said  de- 
fendants be  adjudged  guilty  of  contempt,  and  all  parties 
being  present  the  court  found  the  defendants  guilty  of  vio- 
lating the  injunction,  in  that  after  service  of  the  writ  upon 
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them,  they  had  sold  and  delivered  to  certain  named  physi- 
cians and  surgeons  certificates  of  membership  in  the  staff  of 
the  Christian  Hospital,  upon  which  certificates  appeared 
Avhen  delivered  a  picture  and  the  name  of  the  said  John  B. 
Murphy ;  that  by  literature  delivered  to  certain  purchasers  of 
such  certificates,  said  purchasers  were  induced  to  and  at  the 
time  of  delivery  of  said  certificates  did  believe  that  said 
John  B.  Murphy  was  or  had  been  connected  with  said  Chris- 
tian Hospital  and  was  a  member  of  its  medical  and  surgical 
staff. 

W.  Knox  Haynes  and  Charles  C.  Gilbert,  for  appel- 
lants ;  W.  Knox  Haynes,  of  counsel. 

Knight  &  Brown,  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  cotirt. 

It  is  urged  that  the  Superior  Court  erred,  in  adjudging 
the  defendants  or  either  of  them  guilty  of  wilfully  vio- 
lating the  injimction,  that  there  is  no  evidence  tending  to 
show  complainant  was  damaged  by  the  alleged  acts  of  the 
defendants  or  either  of  them,  that  the  injunction  was  granted 
in  violation  of  the  statute  upon  a  defective  aflBdavit  and 
that  the  court  was  without  jurisdiction. 

First.  Assuming  for  the  purposes  of  the  argument  that  the 
Superior  Court  had  lawful  authority  to  issue  the  writ  of  in- 
junction, it  is  contended  nevertheless  by  appellants'  counsel 
that  it  must  appear  from  the  evidence  and  does  not  so  ap- 
pear, that  the  respondent,  N".  News  Wood,  A.M.,  M.D., 
who  represents  both  himself  an^  the  other  appellant,  wil- 
fully violated  it  with  intent  to  set  at  naught  and  bid  defi- 
ance to  the  authority  of  the  court.  In  Hughson  v.  The 
People,  91  111.  App.,  396-398,  we  said,  "where  disobedience 
of  a  decree  is  not  wilful  and  does  not  clearly  appear  to  have 
arisen  from  intent  to  set  at  naught  or  bid  defiance  thereto, 
the  power  to  punish  for  contempt  cannot  be  properly  exer- 
cised." We  held  in  that  case  there  was  "apparently  no 
reason  to  suppose  that  either  the  corporation  or  appellants 
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had  any  intention  of  refusing  to  comply  with  the  decree." 
See  also  Kahlbon  v.  The  People,'  101  111.  App.,  567.  There 
is  not,  so  far  as  we  can  discover,  any  claim  that  defendants 
ever  had  actual  authority  to  use  complainant  Murphy's  name 
in  connection  with  the  Christian  Hospital  or  its  staflf.  De- 
fendant Wood  states  that  he  was  informed  by  some  one 
not  produced  that  Dr.  Murphy  was  not  unwilling.  This 
was  at  the  most  a  very  slender  excuse  for  making  use  of 
the  name  of  a  physician  and  surgeon  of  good  standing  as 
endorsing  an  institution  issuing  advertising  matter  such  as 
appears  in  this  case.  Whether  it  is  in  accordance  with  the 
ethics  of  the  medical  profession  to  offer  to  those  sending 
cases  to  the  hospital  a  cash  commission  of  25  per  cent,  .in 
medical  cases  and  50  per  cent,  in  surgical  cases,  together  with 
a  proposition  that  a  medical  man  sending  a  case  might  him- 
self spend  a  few  days  there  taking  a  post  graduate  course 
while  "the  patient  (through  us)  will  pay  all  your  expenses/' 
we  need  not  stop  to  inquire.  It  is  to  be  hoped  that  no 
reputable  physician  or  surgeon  would  be  willing  to  have 
his  name  exploited  as  a  party  to  such  a  scheme. 

Appellant  Wood  states  under  oath  his  version  of  the  man- 
ner in  which  he  came  to  make  use  of  complainant's  name. 
From  his  answer  it  appears  to  have  been  thought  desirable 
to  obtain  some  well  known  physician  to  accept  the  honor- 
ary position  of  chief  of  the  staff  of  the  new  Christian  Hos- 
pital, a  corporation  of  which  he — ^Wood — is  principal  owner. 
With  this  end  in  view  one  Arthur  C.  Probert,  who  was, 
respondent  says,  engaged  with  him  in  the  enterprise  of  sell- 
ing to  medical  men  certificates  of  membership  in  the  hos- 
pital, undertook  to  procure  such  well  known  physician  to 
act  as  honorary  president.  He  reported  that  he  had  ob- 
tained the  assent  of  Dr.  John  B.  Murphy,  the  complainant, 
to  acceptance  of  such  appointment.  Acting  upon  this  in- 
formation, certificates  were  engraved  and  letter  heads  pre- 
pared upon  which  Dr.  Murphy's  name  and  apparently  a 
facsimile  of  his  signature  appear,  representing  him  as 
president  of  staff.  Some  of  these  were  mailed  before  any 
notice  of  such  use  of  his  name  was  communicated  to  com- 
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plainant.  Two  days  thereafter — ^May  12,  1903 — a  certifi- 
cate of  appointment  was  sent  to  complainant,  engraved  and 
"handsomely  framed,"  accompanied  by  a  letter  of  that  date 
expressing  the  "desire  that  you  accept  this  honor'/  and  re- 
questing him  to  notify  the  defendants  "of  your  acceptance  of 
this  appointment."  This,  according  to  the  bill,  was  the  first 
time  complainant  had  ever  heard  either  of  the  Christian 
Hospital  or  its  President  N.  News  Wood.  The  latter  states 
that  hearing  nothing  to  the  contrary  from  Dr.  Murphy,  he 
proceeded  in  good  faith  in  the  belief  that  the  use  of  the  name 
was  with  complainant's  full  assent,  such  belief  being  founded 
on  the  representation  of  Probert  and  the  silence  of  Dr.  Mur- 
phy after  receipt  by  him  of  appellants'  letter  of  May  12th, 
without  protest,  repudiation  or  suggestion,  as  it  is  said,  that 
such  use  of  his  name  was  contrary  to  his  wishes.  Kespond- 
ent  states  that  upon  service  of  the  writ  of  injunction  June  3, 
1903,  which  he  says  was  the  first  notice  he  received  that 
such  use  of  Dr.  Murphy's  name  was  contrary  to  the  latter's 
wishes,  he  at  once  proceeded  so  far  as  was  in  his  power  to 
undo  all  that  had  been  done  in  the  premises  affecting  Dr. 
Murphy;  that  he  returned  to  every  person  who  had  pur- 
chased such  membership  the  amount  paid  therefor  and  sent 
with  such  remittance  a  letter,  which  is  set  forth  in  full,  stat- 
ing in  substance  that  Dr.  Murphy  had  "repudiated  his  ap- 
pointment as  president  of  the  staff"  of  the  hospital  and 
"claimed  that  his  name  had  been  used  without  authority  for 
the  probable  purpose  of  inducing  you  and  other  physicians 
to  become  members  of  the  general  staff  of  the  hospital." 
The  letter  further  states  that  the  hospital  desires  to  practice 
no  deception  or  obtain  money  under  any  misrepresentation  or 
misconception,  and  therefore  encloses  check  for  the  amount 
which  had  been  remitted,  so  that  if  dissatisfied  the  recipient 
could  retain  the  check  and  return  his  certificate  of  member- 
ship, or  if  desirous  of  retaining  membership  send  back  the 
check.  Respondent  further  states  that  thereafter  in  response 
to  further  requests  for  membership  in  a  letter  (also  set  forth 
in  full)  was  sent  to  every  new  applicant  stating  in  substance 
that  the  use  of  Dr.  Murphy's  name  representing  him  to  be 
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president  of  the  surgical  staff  of  the  hospital  had  been  re- 
pudiated and  that  Dr.  Murphy  claimed  the  use  of  his  name 
had  been  the  inducing  cause  by  which  other  physicians  had 
been  induced  to  join  the  staff.  The  applicant  was  informed 
that  if  the  representation  that  Dr.  Murphy  was  president 
of  the  hospital  was  in  any  way  an  inducing  cause  for  his 
application,  the  hospital  "would  have  to  decline  to  take  your 
money  or  issue  you  a  certificate."  Respondent  avers  that  in 
each  of  the  cases  where  aflSdavits  had  been  made  in  behalf 
of  appellee,  the  purchase  of  membership  and  issue  of  certifi- 
cate was  with  full  knowledge  of  the  applicant  after  having 
been  advised  by  appellant  that  Dr.  Murphy  was  in  no  way 
connected  with  the  hospital.  This  last  averment  appears 
to  be  sustained  by  original  letters  from  persons  concerned, 
produced  to  the  Superior  Court  and  shown  in  the  record  be- 
fore us. 

With  reference  to  the  picture  alleged  to  represent  Dr. 
Murphy  in  operating  costume  at  a  clinic,  respondent  states 
under  oath  that  it  represents  an  operating  room  in  a  hos- 
pital and  a  clinical  demonstration,  at  which  a  large  num- 
ber of  persons  are  portrayed ;  that  the  picture  was  used  as  an 
embellishment  of  the  certificates;  and  that  none  of  the  per- 
sons portrayed  in  said  picture,  as  aflSant  believes,  is  Dr. 
John  B.  Murphy;  that  at  the  time  of  designing  the  certifi- 
cate aflSant  believed  that  a  picture  of  an  operating  room 
would  be  a  proper  ornamentation  for  such  certificate,  and 
obtained  a  photograph  which  had  been  publicly  published 
under  such  circumstances  that  affiant  is  advised  and  believes 
no  proprietary  rights  in  it  could  exist  and  it  was  the  com- 
mon property  of  any  one  who  desired  to  reproduce  it ;  that  he 
was  informed  and  believed  at  the  time  and  now  believes  the 
prominent  figure  at  the  operating  table  in  said  picture  to  be 
Dr.  John  B.  Deaver  of  Philadelphia,  and  that  he  bases 
sucH  opinion  upon  the  printed  title  to  said  picture  which  he 
says  represented  it  to  be  Professor  J.  B.  Deaver.  Affiant 
further  states  that  he  was  not  apprised  at  the  time  of  the 
service  of  the  writ  of  injunction  that  said  ornamental  pic- 
ture was  claimed  by  complainant  to  be  his  picture,  and  that 
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in  the  further  use  of  certificates  containing  said  picture,  he 
was  under  the  absolute  belief  that  Dr.  Murphy's  picture  did 
not  appear  upon  said  certificates,  and  that  he  had  a  lawful 
right  to  use  said  published  picture  or  any  other  so  long  as 
it  did  not  contain  the  picture  of  the  complainants  There 
are  other  affidavits  taking  up  in  detail  cases  in  which  it  is 
charged  the  injunction  was  violated,  and  teiiding  to  show 
that  in  such  cases  no  violation  occurred.  Bespondent  states 
he  had  no  desire  to  make  any  use  of  Dr.  Murphy's  name  or 
picture  after  the  injunction  issued  and  therefore  entered  no 
defense  to  the  suit  and  paid  no  attention  to  it  He  insists 
that  he  ''has,  as  he  believes,  observed  the  said  injunction 
order  since  its  issue  both  in  letter  and  spirit."  The  pub- 
lished photograph  from  which  the  engraved  picture  in  con- 
troversy was  reproduced  contains  an  inscription  as  follows: 
"Professor  J.  B.  Deaver  conducting  Professor  J.  B.  Mur- 
phy's clinic.  New  Clinical  Amphitheatre  at  Mercy  Hospital^ 
Chicago,  Feb.  13,  1903.  Photo  by  C.  E.  Waterman,  6413 
Jackson  Ave.,  Chicago." 

Whatever  opinion  may  be  entertained  of  the  ethics  of  the 
advertising  methods  pursued  by  the  respondent,  the  ques- 
tion whether  he  was  properly  adjudged  guilty  of  contempt 
for  violating  the  injunction  is  one  of  fact  and  intents  The 
affidavits  of  Doctors  Haines,  Beam  and  Gray,  filed  in  behalf 
of  complainant^  are  apparently  disproved  by  their  own  let- 
ters produced  in  evidence.  Bespondent  states  that  subse- 
quent to  the  issue  of  the  injunction  he  directed  an  employee 
to  blot  out  and  erase  Dr.  Murphy's  name  from  certificates 
subsequently  issued,  and  that  in  two  cases  while  the  name 
is  partially  blurred  by  a  rubber  stamp  and  the  name  of 
another  doctor  appears  above  it,  yet  the  name  of  Murphy  is 
partially  exposed.  Bespondent  swears  that  he  was  not  aware 
of  this,  and  that  if  he  had  been,  such  forms  of  certificate 
would  not  have  been  issued.  If  it  appeared  that  the  certifi- 
cates referred  to  indicated  sufficiently  the  intention  to  erase 
the  complainant's  name  and  substitute  another,  this  explana- 
tion might  serve  to  disprove  the  charge  of  wilful  violation 
of  the  court's  order.     But  there  is  evidence  tending  to  show 
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that  not  in  one  case  only,  but  in  others,  the  effect  of  the  rub- 
ber stamp  has  been  not  to  blur  or  efface  the  complainant's 
name,  but  rather  to  emphasize  it.  In  some  of  these  en- 
graved forms  sent  out  after  service  of  the  injunction  as  an 
inducement  to  physicians  to  purchase  certificates  of  member- 
ship in  the  hospital  staff,  the  effect  of  the  stamp  was  to 
furnish  a  background  upon  which  complainant's  name  stands 
out  rather  more  conspicuously  than  the  others,  as  president 
of  the  hospital  staff.  The  purpose  of  the  stamp  might  well 
be  understood  to  have  been  to  insert  another  nanle  above  that 
of  complainant  instead  of  obliterating  the  name  of  the  latter. 
The  injunction  restrained  appellant  from  representing  in 
any  manner  that  Dr.  Murphy  "was  then  or  ever  had  been 
connected  with  said  Christian  Hospital  or  any  of  the  officers 
thereof  The  use  of  these  certificates  was  a  representation 
in  effect  that  Dr.  Murphy  had  been  at  least  connected  with  it, 
and  might  be  understood  as  indicating  that  he  was  still  so 
connected.  The  evidence  that  Dr.  Murphy's  is  the  most 
prominent  figure  in  the  picture  is  preponderating ;  and  when 
the  latter  was  published  under  the  name  "Christian  Hos- 
pital" with  a  facsimile  of  complainant's  signature  purport- 
ing to  show  that  he  was  or  had  been  president  of  the  staff 
of  said  hospital,  its  use  was  certainly  a  violation  of  that 
part  of  the  injunction  prohibiting  the  use  of  complainant's 
name,  signature  or  picture  in  connection  with  the  hospital. 
The  picture  alone  without  the  accompanying  name  and  sig- 
nature was  probably  public  property.  We  are  of  opinion 
that  whatever  may  have  been  in  appellant's  mind  his  intent 
as  revealed  by  acts  showed  a  wilful  violation  of  the  injunc- 
tion. It  was  his  duty,  if  he  intended  to  respect  it  in  letter 
and  spirit,  to  make  no  use  of  forms  containing  complainant's 
name. 

Nor  do  we  think  the  letters  sent  out  by  appellant  after 
service  of  the  writ,  exo'nerated  him  from  attempted  evasion 
if  not  violation  of  the  injunction.  While  one  of  them  states 
that  since  the  original  representation  was  made  complainant 
had  "repudiated  his  appointment  as  president  of  the  staff, 
and  has  claimed  that  his  name  had  been  used  without  au- 
41 
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thority  for  the  probable  purpose"  of  inducing  other  physi- 
cians to  become  members^  another  letter  states  that  '^sinee 
that  time  there  has  been  a  misunderstanding  with  Dr.  Mur- 
phy, and  he  declines  to  remain  or  be  represented  as  presi- 
dent of  the  staff,"  etc.  This  language  conveys  the  impres- 
sion not  that  Dr.  Murphy  was  not  and  never  had  been  con- 
nected with  the  hospital,  but  that  owing  to  a  "misunderstand- 
ing" he  had  severed  a  relation  which  in  fact  never  existed. 
Special  care  was  used  to  avoid  giving  any  just  idea  as  to  the 
nature  of  the  so^alled  misunderstanding,  and  the  phrase- 
ology employed  tended  rather  to  reflect  injuriously  upon 
Murphy  than  otherwise.  We  are  of  opinion  appellants  were 
properly  adjudged  guilty  of  wilful  violation  of  the  injunc- 
tion. 

Second.  It  is  said  that  there  is  no  evidence  of  damage 
suffered  by  complainant.  The  bill  contains  allegations 
which  are  not  denied,  tending  to  show  that  respondents' 
alleged  conduct  is  and  has  been  prejudicial  to  complainant 
and  productive  of  pecuniary  loss.  The  chancellor  found  that 
he  was  entitled  to  the  injunction  and  if  so  entitled,  com- 
plainant is  also  entitled  to  be  protected  against  its  violation, 
since  in  such  case  "injury  and  legal  damage  will  be  in- 
ferred."    Loven  v.  The  People,  158  111.,  159-169. 

Third.  It  is  said  that  the  injunction  was  erroneously 
issued  upon  a  bill  not  properly  verified.  That  the  affidavit 
was  defective  is,  we  think,  evident.  In  it,  complainant 
swears  that  the  contents  of  the  bill  "are  true  in  substance  and 
in  fact,  except  so  far  as  they  are  stated  on  information  and 
belief;  and  as  to  such  matters  as  are  stated  to  be  upon  in- 
formation and  belief,"  affiant  believes  them  to  be  true. 
j  What  part  of  the  contents  of  the  bill  are  included  in  the  ex- 
ception, and  yet  not  stated  in  the  bill  to  be  on  information 
and  belief,  the  affiant  does  not  indicate.  The  affidavit  act- 
ually verifies  nothing  in  the  bill,  but  matters  stated  therein 
to  be  on  information  and  belief.  Stirlen  v.  Keustadt,  50  111. 
App.,  378.  If,  however,  equity  clearly  has  jurisdiction  of 
the  subject-matter  and  the  parties  "a  defect  in  the  verification 
of  the  bill  certainly  could  not  oust  the  court  of  jurisdio- 
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tion."  North  v.  Schwartz^  79  111.  App.,  557-559.  The 
defect  might  be  a  reason  for  dissolving  the  injunction  on 
motion^  but  appellants  had  no  warrant  to  disobey  the  injunc- 
tion because  in  their  opinion  the  bill  was  not  properly  veri- 
fied. 

Fourth.  It  is  contended  that  the  Superior  Court  had  no 
jurisdiction  to  issue  the  writ  of  injunction.  The  ground  for 
this  contention  is  that  the  bill  is  based  upon  appellants'  al- 
leged misconduct  in  using  complainant's  name  in  a  manner 
calculated  to  bring  him  into  disrepute  with  fellow  members  of 
his  profession,  and  that  this  is  equivalent  to  saying  that  the 
acts  of  the  respondents  are  libelous.  Consequently,  it  is 
argued,  the  subject-matter  of  the  bill  is  not  cognizable  in 
equity,  the  writ  of  injunction  was  void  and  appellants  not 
guilty  of  contempt  in  disobeying  it.  If  we  assume  that  the 
complainant  had  an  adequate  remedy  at  law,  the  writ  of  in- 
junction is  not  necessarily  void,  even  if  the  Superior  Court 
be  deemed  to  have  erroneously  exercised  its  power  to  issue  the 
injunction.  In  Curtiss  v.  Brown,  29  111.,  201-231,  it  was 
said  by  Mr.  Chief  Justice  Caton  that  '4n  many  cases  the 
question  of  jurisdiction  is  considered  as  distinct  from  that  of 
power.  We  often  find  the  jurisdiction  denied  where  the 
power  exists,  but  ought  not  to  be  exercised,  and  in  this  sense 
is  the  word  jurisdiction  usually  used  when  applied  to  courts 
of  chancery.  Where  there  is  a  want  of  power  the  decree  is 
void  collaterally,  but  where  there  is  said  to  be  a  want  of  juris- 
diction merely  it  is  only  meant  that  it  would  be  erroneous  to 
exercise  the  power  and  the  decree  would  be  reversed  on 
appeal.  It  means  a  want  of  equity  and  not  a  want  of  pow- 
er." In  Sumner  v.  The  Village  of  Milford,  214  111.,  388- 
393,  it  is  said:  "Jurisdiction  is  authority  to  hear  and  deter- 
mine a  cause — authority  to  decide.  It  is  the  power  con- 
ferred by  law  to  hear  and  determine  controversies  concerning 
certain  subjects,  and  as  applied  to  the  particular  controversy 
it  is  the  power  to  hear  and  determine  that  controversy.  (11 
Cyc  660;  People  v.  Talmage,  194  111.,  67.)  If  a  court 
haB  jurisdiction,  its  judgment  may  be  directly  attacked  for 
errors  or  irregularities,  but  however  manifestly  erroneous  the 
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decision  may  be,  it  is  binding  until  reversed  or  set  aside  in 
a  direct  proceeding  for  that  purpose.  The  exercise  of  the 
jurisdiction  may  be  erroneous,  but  if  the  court  has  authority 
to  decide  the  case  at  all,  every  party  brought  within  the 
jurisdiction  must  make  his  defense,  and  the  judgment  can 
only  be  set  aside  by  appeal  or  on  error  when  such  remedy  is 
available.  In  Hunt  v.  Hunt,  72  N.  Y.,  217-229,  it  was 
said  that  jurisdiction  of  the  subject-matter  does  not  depend 
upon  the  ultimate  existence  of  a  good  cause  of  action  in  the 
plaintiff  in  the  particular  case ;  and  again,  "Jurisdiction  of 
the  subject-matter  is  power  to  adjudge  concerning  the  general 
question  involved,  and  is  not  dependent  upon  the  state  of 
facts  which  may  appear  in  a  particular  case  arising  or  which 
is  claimed  to  have  arisen  imder  that  general  question/*  Here 
the  Superior  Court  had  jurisdiction  of  the  subject-matter 
and  the  parties. 

It  has  been  held  that  an  injunction  will  not  lie  to  restrain 
the  circulation  of  derogatory  statements  because  if  libelous 
the  injured  party  had  a  remedy  in  a  court  of  law.  Chi.  City 
Ey.  Co.  V.  Gen.  Elec.  Ry.  Co.,  74  111.  App.,  465-474.  Appel- 
lants' counsel  cite  Clark  v.  Freeman,  11  Beaven's  Eep.,  112— 
118,  in  which  the  name  of  Sir  James  Clark,  an  eminent 
English  physician,  was  fraudulently  used  with  the  addition 
of  an  e  to  the  last  name  in  connection  with  so-called  "con- 
sumption pills,"  and  an  injunction  was  refused  on  the 
ground  that  the  offense  must  first  be  established  at  law.  In 
Routh  V.  Webster,  however,  10  Bevan,  561,  where,  much  as 
in  the  present  case,  the  name  of  the  complainant  was  pub- 
lished without  authority  in  a  prospectus  as  a  trustee  of  the 
company,  the  Master  of  the  EoUs  granted  an  injunction.  The 
propriety  of  the  injimction  order  in  the  case  at  bar  is  not, 
however,  before  us.  Appellants'  claim  is  that  as  against  a 
libel  or  slander  a  court  of  equity  will  not  enjoin,  because  the 
question  should  first  be  submitted  to  a  jury.  Flint  v.  Hutch- 
inson S.  B.  Co.,  16  L.  E.  A.,  243.  But  there  are  cases  in 
which  a  court  of  equity  will  assume  jurisdiction,  even 
though  there  may  be  an  adequate  remedy  at  law.  The  gen- 
eral rule  to  the  contrary  has  its  exceptions.     Fraizer  v. 
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Miller,  16  111.,  48,  49,  50;  Tunesma  v.  Schuttler,  114  111., 
156-164;  Stickney  v.  Goudy,  132  111.,  213-227;  G.  T.  & 
0.  G.  R  Kw  Co.  V.  Walton,  150  111.,  428-436.  Whether 
the  power  to  grant  the  injunction  was  rightfully  exercised 
in  this  case  on  the  ground  of  fraud  or  injury  to  property 
rights  or  otherwise,  is  a  question  which  could  only  be  prop- 
erly determined  in  a  direct  proceeding  upon  appeal  from  the 
injunction  order.  Until  so  reviewed  and  reversed  or  set 
asid^  it  is  binding  and  must  be  obeyed. 

The  judgment  of  the  Superior  Court  will  be  aflBrmed  in 
both  cases. 

Afp^rmed. 


Frank  Ooedeeke  v.  The  People  of  the  State  of  Illinois. 

Gen.  No.  12,274. 

1.  Judgment  won  obstante  vebedicto — when  erroneous  It  is 
error  to  enter  Judgment  non  obstante  veredicto  where  a  material 
issue  has  been  raised  by  a  good  plea  and  determined  by  the  Jury 
from  the  evidence. 

2.  Motion  fob  new  trial — when  may  he  renewed.  Where  a  party 
has  withdrawn  his  motion  for  a  new  trial  in  order  to  move  for  a 
Judgment  non  obstante  veredicto,  he  may,  upon  such  Judgment  being 
set  aside,  renew  his  motion  for  a  new  trial. 

Quo  warranto  proceeding.    Appeal    from    the   Circuit   Court  of 
Cook  County;  the  Hon.  Julian  W.  Mack,  Judge,  presiding.    Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1905.    Reversed 
and  remanded.    Opinion  filed  March  23,  1906. 
» 

Nicholas  Michels,  for  appellant;  Wood,  Fyffe  &  Ad- 
.cocK,  of  counsel. 

John  J.  Healy,  State's  Attorney,  for  appellee ;  Church, 
MoMuBDY  &  Sheeman,  of  counsel. 

Mb,  Justice  Feeeman  delivered  the  opinion  of  the  court 
This  was  an  information  in  the  nature  of  quo  xvarranto. 
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to  test  the  validity  of  a  license  issued  to  appellant  to  keep  a 
dram-shop  at  and  upon  the  premises  5008  Cottage  Grove 
avenue,  within  what  is  known  as  the  local  option  district  of 
the  former  village  of  Hyde  Park.  A  plea  of  justification  was 
filed,  which  together  with  the  facts  in  evidence,  are  as  stated 
in  The  People  v.  Griesbach,  211  111.,  35,  to  which  reference 
may  be  had.  The  causes  are  in  all  substantial  respects 
identical  and  were  submitted  to  the  jury  upon  like  stipula- 
tions, under  which  either  party  might  prove  any  fact  or  raise 
any  question  of  law  which  could  properly  be  proved  or  raised 
under  any  pleadings  appropriate  to  the  causes.  They  were 
tried  together.  The  question  here  involved  is  whether  ap- 
pellant had  complied  vdth  the  ordinance  requiring  an  appli- 
cation for  a  license  in  that  locality  to  be  signed  by  a  majority 
of  the  property  owners  according  to  frontage  on  both  sides 
of  the  street  in  the  block  in  which  such  dram-shop  is  to  be 
kept.  To  be  valid  the  application  should  bear  the  signa- 
tures of  the  owners  of  2252.52  feet  of  frontage.  That  in 
controversy  purported  to  contain  the  signatures  of  owners  of 
2347.13  feet,  but  one  of  them,  Charles  Xottbohm,  owner  of 
214.34  feet  subject  to  the  dower  of  his  mother  Mathilda 
Nottbohm,  was,  as  the  evidence  shows,  a  minor,  and  his 
mother,  whose  signature  was  also  appended  to  the  applica- 
tion, was  his  guardian.  She  did  not  sign  as  guardian  but  ap- 
parently in  her  individual  capacity,  attaching  her  name  with- 
out suggestion  of  guardianship  or  interest. 

After  the  trial,  pending  the  appeal  in  the  Griesbach  case, 
a  jury  having  returned  a  verdict  in  the  case  at  bar  in 
favor  of  appellant,  the  People  moved  for  a  new  trial,  and 
pursuant  to  an  understanding  between  counsel  and  the 
court,  it  is  said,  the  present  case  was  allowed  to  rest  on  the 
motion  for  a  new  trial  to  await  the  outcome  of  the  appeal  in 
the  Griesbach  case.  The  judgment  in  that  case  was  reversed 
by  the  Supreme  Court  and  the  cause  remanded  for  further 
proceedings.  Thereafter  the  People  withdrew  the  motion 
for  a  new  trial  in  the  case  at  bar  by  leave  of  court  and  moved 
for  judgment  of  ouster  non  obstante  veredicto.     The  court 
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entered  judgment  accordingly,  from  which  this  appeal  is 
taken. 

Assuming  as  contended  by  counsel  for  r.ppellee  that  the 
judgment  complained  of  may  be  such  as  under  the  views  ex- 
pressed by  the  Supreme  Court  in  People  v.  Griesbach,  will 
eventually  be  rendered,  it  is  nevertheless  erroneous  as  the 
cause  now  stands.  There  was  a  verdict  of  a  jury  in  favor 
of  appellant  It  is  true  that  the  court  might  as  now  advised 
have  directed  a  verdict  upon  that  evidence  for  the  People 
and  entered  judgment  accordingly ;  but  at  that  time  the  trial 
court  was  of  opinion  which  it  acted  upon  in  the  Griesbach 
case,  that  judgment  might  properly  follow  the  verdict  in 
favor  of  appellant.  Having  submitted  the  cause  to  the  jury 
upon  evidence  which  tended  to  support  appellant's  con- 
tention and  upon  which  a  verdict  was  rendered  in  his  favor, 
if  upon  further  consideration  the  court  was  of  opinion  the 
verdict  should  be  set  aside,  the  motion  for  a  new  trial  should, 
we  think,  have  been  granted.  Here  there  was  a  plea  of 
justification,  and  it  was  not  for  the  court  to  say  that  ap- 
pellant should  not  have  an  opportunity  to  offer  further  evi- 
dence if  any  he  had,  in  addition  to  that  which  the  jury  had 
thought  sufficient.  The  jury  was  wrong  in  finding  in  ap- 
pellant's favor  upon  the  evidence  before  it.  The  fault  was 
not  in  the  pleadings.  A  verdict  cannot  help  an  inmiaterial 
issue.  There  was,  however,  a  material  issue  raised  by  a  good 
plea  in  the  present  case,  and  a  judgnient  non  obstante 
veredicto  could  not  properly"  be  rendered.  Hitchcock  v. 
Haight,  2  Gilman,  604-611;  Gould  on  Pleading,  5th  ed., 
sec.  46,  p.  482.  It  is  said  in  Ency.  of  PL  &  Pr.,  vol.  11, 
title  "Judgments,"  p.  919,  that  "such  judgment  will  not  be 
rendered  where  there  is  substantially  a  material  issue  or  a 
good  defense,  although  the  pleading  is  technically  defective.'' 
Here  there  is  no  defect  in  the  pleading.  The  trouble  is  that 
the  evidence  does  not  warrant  the  verdict,  and  a  new  trial 
must  be  granted. 

The  Griesbach  case  was  reversed  and  remanded  by  the 
Supreme  Court  for  a  new  trial  upon  the  same  pleading  and 
evidence  as  in  the  case  at  bar.     Such  is  the  force  and  effect 
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of  the  language,  viz. :  "For  such  other  and  further  pro- 
ceedings as  to  the  law  and  justice  shall  appertain."  Hove- 
land  V.  McNeill,  104  111.  App.,*  149 ;  City  of  Paxton  v.  Bo- 
gardus,  188  111.,  72-74. 

Appellant  urges  that  the  People's  motion  for  a  new  trial 
having  been  withdrawn,  he  is  entitled  to  judgment  on  the 
verdict  in  his  favor.  In  this  we  do  not  concur.  If  the  Peo- 
ple desire  to  renew  the  motion  for  a  new  trial,  we  discover 
no  reason  why  they  may  not  be  permitted  to  do  so. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Benjamin  Mayer  t.  The  Automobile  Exchange. 

Geiu  Ifo.  12^7. 

1.  Warranty — right  to  recover  damages  for  breach  of.  Dam- 
ages consisting  of  the  difference  between  the  actual  value  of  an 
article  of  personal  property  purchased  and  the  value  of  the  same 
if  it  had  been  as  warranted,  may  be  recovered  without  tendering 
back  such  article  of  personal  property. 

Action  of  assumpsit  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1905.  Reversed  and 
remanded.    Opinion  filed  March  23,  1906. 

Statement  by  the  Court,  Appellant  purchased  a 
second-hand  automobile  of  appellee,  who  it  is  said  was  act- 
ing for  a  third  party.  Subsequently  he'  sued  upon  two 
special  counts  for  an  alleged  breach  of  warranty  of  the  ma- 
chine, adding  the  common  counts  to  the  declaration.  The 
bill  of  particulars,  filed  in  obedience  to  an  order  of  court, 
recites  that  plaintiff  sues  to  recover  $250  paid  for  the  auto- 
mobile, $5  a  month  for  costs  and  expense  of  storing  it,  out- 
lays in  attempting  to  repair,  and  for  certain  tools  owned 
by  him,  retained  by  defendent,  and  states  that  the  "suit  is 
based  upon  the  breach  of  the  conditions  of  warranty." 
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At  the  conclusion  of  the  plaintiff's  evidence,  the  court  on 
motion  of  the  defendent  directed  a  verdict,  and  gave  judg- 
ment accordingly,  from  which  this  appeal  is  taken. 

William  Friedman,  for  appellant 

HuTTMAN,  Butters  &  Carr,  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

It  is  urged  in  behalf  of  appellant  that  the  Superior  Court 
erred  in  holding  it  incumbent  on  the  plaintiff  to  show  the 
machine  had  been  tendered  back  to  appellee  and  in  exclud- 
ing all  testimony  as  to  defects  and  damages ;  that  there  hav- 
ing been  a  sale  and  delivery  of  the  specific  chattel  accom- 
panied by  an  express  warranty,  the  vendee  had  a  right  to 
take  and  use  the  chattel  and  sue  for  damages  on  the  breach 
of  warranty,  and  was  not  obliged  to  tender  back  the  machine. 

There  was  evidence  in  writing  introduced  in  behalf  of  ap- 
pellant tending  to  show  that  the  machine  was  **guaranteed  to 
be  in  perfect  condition,"  and  that  it  was  delivered  to  and  ac- 
cepted by  appellant  Under  the  two  special  counts  upon  the 
warranty,  appellant  could  properly  recover  actual  damages, 
if  any,  caused  by  its  breach,  viz. :  the  difference  between  the 
value  of  the  automobile  as  warranted  and  its  actiial  value  in 
its  alleged  defective  condition.  It  was  not  necessary  to  return 
or  tender  back  the  machine.  Skinner  v.  Mulligan,  56  111. 
App.,  47-49.  It  was  said  in  that  case  (p.  51)  the  vendee's 
"remedy  was  upon  the  warranty  alone  and  his  right  of  re- 
covery was  limited  to  the  amount  of  depreciation  due  to  the 
breach."  In  Underwood  v.  Wolf,  131  111.,  425-434,  it  is 
said  "  guaranties  are  treated  as  warranties  and  their  non-ful- 
fillment, if  they  were  not  fulfilled,  will  be  regarded  as  a 
breach  of  the  warranty."  The  weU-settled  rule  is  stated  that 
where  there  is  a  sale  and  delivery  of  personal  property  in* 
presenti  with  express  warranty  and  the  property  turns  out  to 
be  defective,  the  vendee  may  receive  and  use  the  property 
and  sue  for  damages  on  a  breach  of  the  warranty,  or  when 
sued  for  the  purchase  price  may  recoup  such  damages  under 
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the  general  issue  or  set  them  up  in  a  special,  plea  of  set-oflf. 
The  conditions  under  which  merchandise  may  be  returned 
by  the  purchaser  or  the  contract  rescinded  are  stated  in 
Mayes  v.  Sogers,  Schwartz  &  Co.,  47  HI.  App.,  372-375, 
to  which  reference  may  be  had.  In  the  case  at  bar,  the  ma- 
chine was  accepted  by  the  purchaser  and  his  remedy  was 
upon  the  warranty.  He'  had  no  right  to  rescind  the  con- 
tract, and  made  no  attempt  to  do  so. 

It  is  claimed  in  behalf  of  appellee  that  under  the  bill  of 
particulars, — assuming  it  te  be  properly  entitled  to  consider- 
ation as  the  record  stands — no  proof  could  be  offered  by  ap- 
pellant except  such  as  was  admissible  under  the  common 
counts.  In  this  the  trial  court  apparently  agreed  and  er- 
roneously excluded  evidence  of  breach  of  warranty  and  of 
damages.  The  special  counts  were  on  file.  Appellant  was 
seeking  to  recover  under  those  counts.  The  bill  of  particu- 
lars itself  states  that  the  "suit  is  based  upon  a  breach  of  the 
conditions  of  warranty."  Appellant  claims  the  automobile 
as  delivered  had  no  value.  He  was  entitled  to  offer  evidence, 
if  any  he  had,  tending  to  support  the  contention  that  he  was 
damaged  to  the  extent  of  the  purchase  price. 

We  deem  it  unnecessary  to  consider  the  cross  errors 
assigned  or  the  motion  to  strike  out  the  original  bill  of  ex- 
ceptions.   The  stipulation  is  sufficient. 

The  judgment  of  the  Superior  Court  must  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


City  of  Chicago  v.  Stanley  MeCormiek. 

Gen.  5o.  124100. 

1.  Special  assessmKnt  rebates — action  lies  to  recover.  An  ac- 
tion lies  to  recover  of  a  municipality  special  assessment  rebates 
unlawfully  withheld.  Citing,  City  of  Chicago  v.  Singer.  116  III. 
App.  659;  City  of  Chicago  v.  Fisk.  123  111.  App.  404;  City  of  Chi- 
cago v.  Paulsen,  ante  p.  595;  City  of  Chicago  v.  Levy,  post,  p. 
€52. 
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2.  Affirmance  with  damages — when  will  he  awarded.  Where 
it  is  apparent  from  the  character  of  the  issues  and  the  briefs  and 
arguments  that  an  appeal  has  been  taken  merely  for  delay,  an 
affirmance  will  be  awarded  with  statutory  damages. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
County  Court  of  Cook  County;  the  Hon.  Dwight  C.  Haven,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1905.    Affirmed  with  damages.    Opinion  filed  March  23,  1906. 

EoBEBT  Eedfield  and  Frank  Johnston,  Jr.,  for  appel- 
lant; Edgar  Bronson  Tolman,  Corporation  Counsel,  of 
counsel. 


E.  C.  Westwood,  for  appellee. 

Mr.  Justice  Ereeman  delivered  the  opinion  of  the  court 
This  was  a  suit  brought  originally  before  a  justice  of  the 
peace,  and  appealed  from  the  justice  to  the  County  Court 
It  is  one  of  quite  a  number  of  similar  cases  which  the  city 
has  from  time  to  time  brought  here  on  appeal  upon  like 
questions  of  law  and  fact 

There  is  no  controversy  over  the  facts.  They  are  stipu- 
lated. Appellee  paid  a  special  assessment  for  a  street  im- 
provement levied  upon  certain  real  estate  of  which  he  was 
the  owner.  The  amount  so  assessed  turned  out  to  be  in  ex- 
cess of  the  cost  of  making  the  improvement.  Appellee's  pro- 
portionate share  of  tBe  excess  amounted  to  $55.05  which  he 
was  lawfully  entitled  to  receive  as  rebate.  No  part  of  it  has 
been  paid  back,  although  frequent  demand  for  it  has  been 
made.  A  statement  of  the  condition  of  this  assessment  fund 
shows  there  is  no  money  left  in  it.  The  city's  contention  in 
all  these  cases  is  the  same,  first  that  rebates  on  special  as- 
sessments are  payable  only  out  of  the  special  fund  for  an  im- 
provement and  cannot  be  recovered  out  of  the  general  fund 
of  the  city  in  an  action  of  assumpsit;  second,  that  if  there 
was  an  improper  administration  of  the  fund  by  the  city 
officials,  by  reason  of  which  a  shortage  in  the  fimd  was  ere- 
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ated,  the  remedy  must  be  against  the  officers  and  not  against 
the  corporation. 

We  have  repeatedly  passed  upon  these  questions  adversely 
to  the  city's  contention.  Two  of  this  class  of  cases  decided 
in  this  court  are,  City  of  Chicago  v.  Singer,  116  111.  App., 
659,  and  City  of  Chicago  v.  Albright,  No.  11,351,  not  to  be 
reported,  and  there  are  others.  City  of  Chicago  v.  Fisk, 
123  111.  App.,  404 ;  City  of  Chicago  v.  Paulsen,  ante,  p.  595 ; 
City  of  Chicago  v.  Levy,  post,  p.  652.  City  of  Chicago  v.  Mc- 
Nichols,  98  111.  App.,  448,  is  also  in  point  in  some  respects. 
Appellant's  attorneys  refrain  from  reference  in  their  briefs 
to  any  of  the  previous  decisions.  The  assignments  of  error  in 
all  the  cases  are,  so  far  as  we  have  examined,  identical.  The 
briefs  and  arguments  filed  in  behalf  of  the  city  are  word  for 
word  the  same.  The  Singer  case  was  decided  and  the  opin- 
ion filed  October  25,  1904.  The  present  case  was  appealed 
in  February,  1905,  when  appellant  was  fully  advised  of  the 
views  of  this  court  upon  the  subject-matter.  For  reasons 
fully  stated  in  the  Singer  and  other  cases  the  judgment  of 
the  County  Court  is  affirmed,  with  statutory  ten  per  cent, 
damages,  it  being  obvious  the  appeal  was  prosecuted  for  de- 
iay.     (K.  S.  Chap.  33,  sec.  23.) 

Affirmed  with  ten  per  cent,  damages. 


City  of  Chicago  v.  J.  Leyy. 

This  case  is  controUed  by  the  decision  in  City  of  Chicago  v. 
McCormick,  ante  p.  660. 

Action  of  assumpsit.  Appeal  from  the  County  Court  of  Cook 
County;  the  Hon.  Dwight  C.  Haven,  Judge,  presiding.  Heard  In 
the  Branch  AppeUate  Court  at  the  March  term,  1905.  Affirmed 
with  statutory  damages.    Opinion  filed  March  23,  1906. 

Robert  Redfield  and  Frank  Johnston,  Jr.,  for  ap- 
pellant ;  Edgar  Bronson  Tolman,  Corporation  Counsel,  of 
counsel. 
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No  appearance  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

The  judgment  in  this  case  will  be  affirmed  with  statutory 
damages  of  ten  per  cent.,  for  reasons  stated  in  City  of  Chi- 
cago V.  McCormick,  ante,  p.  650,  decided  at  this  term  of 
court 

Affirmed  with  statutory  damages. 
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ABATEMENT. 

Former  9uit  pendinQ — ^how  objection  of,  may  be  removed,    p.  496. 
Plea — when  defendant  concluded  by,  when  not    p.  392. 

ACTIONS  AND  DEFENSES. 

Assumpsit — when  lies.    p.  436. 

Benefit  certificate — ^when  forfeiture  of,  will  not  be  enforced,    p.  406. 

Bill  to  construe  will — what  question  cannot  properly  be  determined 

in.    p.  566. 
Board  of  trade — ^when  courts  will  not  interfere  to  prevent  forfeiture 

of  membership  in.    p.  20. 
Cause  of  action — effect  of  failure  to  notify  defendant  before  suit 

p.  299. 
Common  counts — when  recovery  may  be  had  under,    p.  382. 
Constable's  bond — when  recovery  may  be  had  upon.    p.  626. 
Deceit — what  essential  to  maintenance  of  action  for.    p.  312. 
Distribution  of  estate — remedy  of  heir  where,  improperly  made  by 

order  of  court,    p.  425. 
Family  expense — what  is,  within  section  15  of  husband  and  wife 

act.    p.  65. 
Forcible  detainer — ^when  school  authorities  may  maintain,    p.  332. 
Foreign  corporation — when  may  maintain  action  in  this  State,    p. 

119. 
Foreign  receiver  or  assignee — rights  of,  to  property  in  Illinois,    p. 

122. 
Fraud  and  deceit — ^what  essential  to  maintenance  of  action  for.    p. 

312. 
Libel — when  words  are  actionable  without  proof  of  special  damage. 

p.  349. 
Mechanic's  lien — when  claim  for,  must  be  filed,    p.  562. 
Partnership — ^how  suit  against,  must  be  brought  p.  265. 
Passenger — ^when  expulsion  from  train  unlawful,    p.  456. 
Paym^ent — when  made  at  payor's  risk.    p.  81. 
Possession — ^taking  of,  by  force,  unlawful,    p.  494. 
Railroad  company — ^when  liable  to  landowner  for  damage  resulting 

from  construction  of  road.    p.  306. 
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Real  estate  commiaaions — when  broker  entitled  to.    p.  543. 

when  may  be  recovered,    p.  382. 

Recoupment — when  defense  of,  may  be  interposed,    p.  607. 

Recovery — upon  what,  must  be  predicated,    p.  194. 

Release — what  question  proper  where  validity  of,  is  questioned,  p. 
519. 

Replevin — when  does  not  lie.    p.  397. 

fict-o/T— certainty  required  of  plea  of.    p.  241. 

— • —  when  plea  of,  defective,     p.  241. 

when  plea  of,  essential,    p.  385. 

Special  aaaeaament  rehatea — action  lies  to  recover,    pp.  595,  650. 

Statute  of  frauda — when  contract  does  not  concern  sale  of  interest 
in  land.    p.  438. 

Statute  of  limitationa — effect  of  filing  of  claim  upon.    p.  357. 

Surviving  partner — what  may  be  recovered  by.    p.  546. 

Tenant  in  common — when  cannot  maintain  action  against  co-tenant, 
p.  578. 

Treapaaa — ^lies  for  unlawful  ejection  of  passenger  by  agent  of  cor- 
poration acting  under  instructions,    p.  205. 

Uaury — when  defense  of  established,    p.  43. 

Warrantu — right  to  recover  damages  for  breach  of.    p.  648. 

ADMINISTRATION  OF  ESTATES. 

Adminwtrator— may  pass  title  to  personal  property,    p.  442. 

when  not  liable  for  selling  personal  property,    p.  442. 

Diatrihution  of  eatate — remedy  of  heir  where,  improperly  made  by 

order  of  court,    p.  425. 
Executor — when  cannot  be  ordered  to  account,    p.  425. 
Heira/iip— construed,    p.  566. 

Juriadiction — what  does  not  deprive  court  of,  over  claim,    p.  357. 
Life  eatate — will  construed  with  respect  to.    p.  566. 
Order  of  diatrihution — what  confers  jurisdiction  upon  court  to  enter. 

p.  425. 
Statute  of  limitationa — effect  of  filing  of  claim  oipon.    p.  357. 
Truateea — ^what  does  not  disqualify  trustees  from  acting  under  will. 

p.  527. 

AGENCY. 

Acta  of  agent — when  not  competent  against  principal,    p.  33. 
Adjuater—sucts  of,  binding  upon  company,    p.  370. 
Agent — insane  person  without  power  to  appoint,    p.  91. 

AMENDMENTS  AND  JEOFAILS. 

Leave  to  make  amendment — ^when  properly  denied,    p.  385. 
Practice  act — section  23  construed,    p.  385. 
Refuaal  to  permit — what  ground  for.    p.  258. 
Vacation  of  order — effect  of.     p.  258. 
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APPEALS  AND  ERRORS. 

Admission  of  et^idence— when  cannot  be  complained  of.    pp.  144, 277. 

when  error  in,  will  not  reverse,    p.  416. 

Afllrmance  with  damages — when  will  be  awarded,    p.  651. 

Appeal — from  what  does  not  lie.    pp.  28,  357. 

to  what  court  taken  from  order  appointing  conservator,     p. 

402. 
when  should  be  taken  ifrom  the  county  to  the  circuit  court,    p. 

469. 
Appeal  .  bond — obligors    on,    estopped    to    deny    judgment    recited 

therein,    p.  119. 
Assignment  of  errors — effect  of  Joint,    p.  626. 

when  deemed  waived,    p.  401. 

when  Joint,  available  to  any  defendant,    p.  626. 

Conduct  of  judge — what  not  improper,    p.  224. 

Cross-errors — effect  given  to,  where  assignments  of,  are  sustained. 

p.  122. 
Demurrer — exception  not  essential  to  preserve  ruling  upon.    p.  391. 
Errors — ^what  cannot  be  alleged  upon  second  appeal,    p.  299. 
Findings  of  chancellor — when  not  disturbed,    pp.  81,  91. 
Freehold — ^when  involved,    p.  482. 
Incompetent  evidence — when  admission  of,  will  not  reverse,    pp.  67, 

511. 
Instructions — when  alleged  error  in,  cannot  be  urged  on  appeal,    p. 

77. 

when  party  cannot  complain  of  omissions  in  oral.    p.  625. 

when  refusal  of  proper,  will  not  reverse,    p.  111. 

Jurisdiction — when  objection  to,  comes  too  late.    p.  615. 

Medical  examination — when  appellate  court  will  not  consider,     p. 

277. 
Motion  for  new  trial — when  not  necessary  to  preserve  questions  for 

review,    p.  397. 
Motion  to  dissolve — ^when  party  making,  may  appeal  from  order 

granting  injunction,    p.  446. 
New  trial — when  should  not  be  granted  for  surprise,    p.  341. 
Propositions  of  law — effect  of  failure  to  present,    p.  542. 
Technical  errors — when  will  not  reverse,    p.  194. 
Three  juries — when  verdict  not  set  aside  after,  have  passed  on  case. 

p.  299. 
Trial — ^when  errors  in  conduct  of.  will  not  reverse,    p.  460. 
Verdict — small  excessiveness  will  not  reverse,    p.  345. 

when  not  excessive,    pp.  Ill,  144,  194,  205. 

when  not  set  aside,    p.  545. 

when  set  aside,    pp.  186,  487,  616,  519,  622,  532. 

Writ  of  error— when  does  not  lie  from  appellate  to  county  court    p. 

402. 
42 
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APPELLATE  COURTS. 

Res  judicata — when  decision  of  appellate  court  is,  upon  hearing 

after  remandment..   p.  370. 
Supreme  court — decisions  of,  binding  upon  appellate  court    p.  318. 
Writ  of  error — when  does  not  lie  from  appellate  to  county  court,    p. 

402. 

APPELLATE  PRACTICE. 

Admission  of  evidence — ^when  cannot  be  complained  of.  i)p.  144,  277- 

when  error  in,  will  not  reverse,    p.  416.  • 

Affirmance  with  damages — when  will  be  awarded,    p.  651. 
Appeal — ^from  what  does  not  lie.    pp.  28,  357. 

to  what  court  taken  from  order  appointing  conservator,    p.  402. 

when  should  be  taken  from  the  county  to  the  circuit  court,    p. 

469. 
Appeal    bond — obligors    on,    estopped    to    deny    judgment    recited 

therein,     p.  119. 
Assignment  of  errors — effect  of  joint,    p.  626. 

when  deemed  waived,    p.  401. 

when  joint,  available  to  any  defendant,     p.  626. 

Cross-errors — effect  given  to,  where  assignments  of,  are  sustained. 

p.  122. 
Demurrer — exception  not  essential  to  preserve  ruling  upon.    p.  391. 
Errors — what  cannot  be  alleged  upon  second  appeal,    p.  299. 
Findings  of  chancellor — when  not  disturbed,    pp.  81,  91. 
Freehold — when  involved,    p.  482. 
Incompetent  evidence — when  admission  of,  will  not  reverse*    pp.  67, 

511. 
Instructions — when  alleged  error  in,  cannot  be  urged  on  appeal,    p. 

77. 

when  party  cannot  complain  of  omissions  in  oral.    p.  525. 

when  refusal  of  proper,  will  not  reverse,    p.  111. 

Jurisdiction — when  objection  to,  comes  too  late.    p.  615. 

Medical  examination — when  appellate  court  will  not  consider,     p. 

277. 
Motion  for  new  trial — when  not  necessary  to  preserve  questions  for 

review,    p.  397. 
Motion  to  dissolve — when  party  making,  may  appeal  from  order 

granting  injunction,     p.  446. 
New  trial — when  should  not  be  granted  for  surprise,    p.  341. 
Propositions  of  law — effect  of  failure  to  present,    p.  542. 
Technical  errors — when  will  not  reverse.'    p.  194. 
Three  juries — when  verdict  not  set  aside  after,  have  passed  on  case. 

p.  299. 
Trial — when  errors  in  conduct  of,  will  not  reverse,    p.  460. 
Verdict — small  excessiveness  will  not  reverse,    p.  345. 
when  not  excessive,     pp.  Ill,  144,  194,  205. 
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Verdict — ^when  not  set  aside,    p.  545. 

when  set  aside,    pp.  186,  487,  516,  519,  522,  532. 

Writ  of  error — when  does  not  lie  from  appellate  to  county  court' 
p.  402. 

APPRENTICESHIP. 
Contract  of  apprenticeship — what  breach  of.    p.  161. 

ARBITRATION. 

Award — ^when  cannot  be  questioned,    p.  370. 

Fraternal  benefit  aocietu — when  regulation  providing  for  submission 
of  disputes  for  decision,  invalid,    p.  581. 

ASSAULT  AND  BATTERY. 

Passenger — rights  of,  upon  unlawful  ejection,    p.  204. 
Trespass — lies  for  unlawful  ejection  of  passenger  by  agent  of  cor- 
po ration  acting  under  instructions,    p.  205. 

ASSESSMENT  OF  DAMAGES. 
Defaulted  partu — what  evidence,  cannot  introduce,    p.  496. 

ASSIGNMENTS. 

Foreign  receiver  or  assignee — rights  of,  to  property  in  Illinois,  p. 
122. 

ASSUMPSIT. 
When  lies.    p.  436. 

ATTACHMENT  AND  GARNISHMENT. 

Attachment  proceeding— hurden  of  establishing  fraudulent  charac- 
ter of.    p.  122. 

Foreign  receiver  or  assignee — rights  of,  to  property  in  Illinois,  p. 
122. 

Garnishee — who  cannot  complain  of  Judgment  against,    p.  68. 

Notice — effect  of.    p.  122. 

Publication  service — when  not  defective,    p.  68. 

ATTORNEY  AND  CLIENT. 

Admission — ^made  by  attorney  competent,    p.  56. 
Champerty— contTKct  held  not  tainted  by.     p.  270. 

BANKRUPTCY. 

Bankrupt — ^what  property  in  possession  of,  unaffected  by  bankruptcy 

proceedings,    p.  397. 
Bankruptcy  act — rights  of  mortgagee  when  sale  to  has  been  set 

aside  as  made  with  attempt  to  hinder  creditors,    p.  617. 
Discharge — what  not  affected  by.    p.  397. 
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BILLS  AND  NOTES. 

Negotiahle — particular  Instrument  so  held.    p.  376. 
what  not  essential  to  render  instrument    p.  376. 

BILLS  OP  EXCEPTIONS. 
What  must  show,    p.  493. 

BILLS  OF  REVIEW. 

Judgment — when  fraud  justifying  setting  aside,  does  not  appear,    p. 
.67. 

BOARD  OP  EDUCATION. 

Civil  service — power  of  board  of  education  to  try  employes,    p.  29. 
School  directors — when  status  as,  cannot  be  questioned,    p.  332. 

BOARD  OF  TRADE. 

By-law — pertaining  to  payment  of  dues,  constrtted.    p.  20. 
Membership — when  courts  will  not  Interfere  to  prevent  forfeiture  of. 
p.  20. 

BONDS. 

Appeal    tond — obligors    on,    estopped    to    deny    Judgment    recited 

therein,    p.  119. 
Constable's  bond — when  recovery  may  be  had  upon.    p.  626. 
Employer's  indemnity — construed,    p.  33. 

what  does  not  discharge,    p.  33. 

Execution — eftect  of  failure  to  furnish  indemnifying  bond  upon  lien 

of.     p.  483. 
"Non-execution — when  does  not  aftect  validity,    p.  33. 
fif/ieri/f— when  may  demand  indemnifying  bond.    p.  483. 

BOUNDARIES. 
Possession — ^taking  of,  by  force,  unlawful,    p.  494. 

BUILDING  ft  LOAN  ASSOCIATIONS. 
See  Homestead  Loan  Associations. 

CHAMPERTY. 
Controct— held  not  tainted  by  champerty,    p.  270. 

CHANCERY. 

Answer— must  set  up  all  defenses,    p.  370. 

Bill  to  construe  will — ^what  question  cannot  properly  be  determined 
in.    p.  566. 
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Board  of  trade — when  courts  will  not  Interfere  to  prevent  forfeiture 
of  membership  in.    p.  20. 

Editable  assignee — to  whom  required  to  give  notice  of  rights  under 
trust  deed.    p.  81. 

Findings  of  chancellor — when  not  disturbed,    pp.  81,  91. 

Follow  the  lato— equity  will.    p.  259. 

Injunction — erroneous  granting  of,  does  not  preclude  holding  de- 
fendant in  contempt  for  violation  of.    p.  631. 

when  injury  and  damage  to  support,  will  be  inferred,    p.  631. 

when  propriety  of  granting,  must  be  questioned,    p.  631. 

when  verification  of  bill  for,  defective,    p.  631. 

Motion  to  dissolve — when  party  making,  may  appeal  from  order 

granting  injunction,    p.  446. 
Reformation — what  decree  awarding,  should  contain,    p.  370. 
Subrogation — when  doctrine  of,  cannot  be  Invoked,    p.  81. 
Violation  of  injunction — when  appears,    p.  631. 

CHATTEL  MORTGAGES. 

Bankruptcy  act — rights  of  mortgagee  when  sale  to  has  been  set 

aside  as  made  with  attempt  to  hinder  creditors,    p.  617. 
Pledge — what  not  covered  by  terms  of.    p.  397. 

CIRCUIT  COURTS. 

Appeal — ^when  should  be  taken  from  the  county  to  the  circuit  court, 
p.  469. 

CITIES,  VILLAGES  AND  TOWNS. 

Board  of  education — power  of,  to  try  employes,    p.  29 

Change  of  grade — power  of  municipality  to  fix  recurring  penalties 
for  continuing  violation  of  ordinance  providing  for.    p.  412. 

Contributory  negligence — what  does  not  establish,  in  action  for  per- 
sonal in^ries  arising  from  defective  sidewalk,     p.  478. 

Dram-shop — how  city's  power  to  license,  must  be  exercised,    p.  556. 

refusal  to  license  cannot  be  predicated  upon  mere  whim.     p. 

556. 

Dram-shop  license — what  not  ground  for  refusal  to  grant,    p.  178. 

when  mayor  without  discretion  to  refuse  to  grant,    p.  178. 

Fenders — ordinance  requiring,  upon  traction  cars,  sustained,    p.  318. 
Ordinance — against  permitting  steam  to  escape,  construed,     p.  299. 

Invalid  provision  of,  does  not  void.    p.  318. 

when  not  unreasonable,    p.  299. 

when  prima  facie  valid,    p.  73. 

Special  assessment  rebates — ^action  lies  to  recover,    pp.  595,  650,  652. 
Violation  of  ordinance — prima  facie  evidence  of  negligence,    p.  318. 
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CIVIL  SERVICE  ACT. 
Board  of  education — ^power  of,  to  try  employes,    p.  29. 

COLLATERAL  ATTACK. 
Judgment — cannot  be  collaterally  attacked  for  mere  error,    p.  67. 

COLLATERAL  SECURITY. 

PJedge—mAj  cover  after-acquired  property,    p.  397. 
— *—  what  not  covered  by  terms  of.    p.  397. 

CONDUCT  OP  COUNSEL. 
Remarks  of  counsel — ^when  improper,  will  not  reverse,    p.  224. 

CONSERVATORS. 

Appeal— to  what  court  taken  from  order  appointing  conservator.  -  p. 
402. 

CONSIDERATION. 
FaZfd— what  is.    p.  417. 

CONSIGNOR  AND  CONSIGNEE. 

Consignee — ^what  not  defense  by,  to  suit  for  purchase  price,    p.  392. 
when  title  passes  to.    p.  392. 

CONSTABLES. 
Constable's  bond— when  recovery  may  be  had  upon.    p.  626. 

CONTEMPTS. 

Erroneous  granting  of  injunction — ^when  does  not  purge  defendant 

of  contempt,    p.  631. 
Injunction — defective  verification  of  bill  will  not  purge  defendant 

of  contempt,    p.  631. 
what  violation  of,  entered  to  restrain  collection  of  Judgment, 

p.  201. 
Violation  of  injunction — ^when  appears,    p.  631. 

CONTRACTS. 

Apprenticeship — ^what  breach  of  contract  of.    p.  161. 
Champerty — contract  held  not  tainted  by.    p.  270. 
Consideration — ^what  is.    p.  417. 
Construction  by  parties — effect  of.    p.  602. 
Corporation — ^what  sufficient  sealing  by.    p.  161. 
Doubtful  language— how  construed,    p.  270. 
Duress — contract  held  not  obtained  by.    p.  270. 
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Execution — ^what  sufficient  proof  of,  by  corporation,    p.  161. . 
Family  expense — what  is,  within  section  15  of  husband  and  wife 

act    p.  65. 
Fraternal  benefit  societu — what  constitutes  contract  between,  and 

member,    p.  590. 
Insurance  policy — how  construed,    p.  101. 

provision  of,  with  respect  to  loss  of -rents,  construed,    p.  370. 

Lease — cannot  be  modified  by  p&rol.    p.  616. 

when  power  to  execute,  wanting,    p.  578. 

Memorandum  of  contract — when  incompetent    p.  438. 

Part  in  parol — contract  may  rest    p.  346. 

PuhHc  poZic]^— contract  to  pay  fact  witness  for  loss  of  time  against. 

p.  256. 
Real  estate  commissions — ^when  may  be  recovered,    p.  582. 
Receipt — ^particular  form  of,  construed,    p.  376. 
Services — when  question  as  to  reasonable  value  of,  immaterial,    p. 

385^ 
Terms  of  contract — when  party  may  dispute,    p.  474. 
'Warranty — right  to  recover  damages  for  breach  of.    p.  648. 

rule  of  insurance  law  with  respect  to.    p.  490. 

what  does  not  render  statement  a.    p.  490. 

CONTRIBUTORY  NBGLIGENCK 

Crossing  railroad  track — contributory  negligence  held  not  to  ap- 
pear,   p.  323. 

Defective  sidewalk — what  does  not  establish  contributory  negligence 
in  action  for  personal  injuries  arising  from  a.    p.  478. 

Defense — ^when  contributory  negligence  not    p.  1. 

Intoxication — whether,  contributed  to  injury,  for  the  jury.    p.  597. 

Minor — cannot  be  guilty  of  contributory  negligence,    p.  318. 

Ordinary  care — defined,    p.  153. 

essential  to  recovery  in  action  for  death  caused  by  alleged 

wrongful  act    p.  537. 

when  instruction  as  to,  erroneous,    p.  294. 

Question  of  negligence — how  determined,    pp.  248,  503. 

Railroad  crossing — care  required  in  passing  over.    p.  324. 

Railroad  tracks — ^when  one  attempting  to  cross,  guilty  of.    p.  336. 

Bafe  place  to  tcork — servant  may  assume  that  master  has  furnished, 
p.  247. 

CONVEYANCES. 

Joint  tenancy — ^Utle  of  trustees  appointed  by  will  Is.  p.  527. 

CORPORATIONS. 

Act  of  May  26, 1897 — ^when  corporation  need  not  comply  with.    p.  89. 
By-law — ^pertaining  to  payment  of  dues,  construed,    p.  20. 
Execution — what  sufilcient  proof  of,  by  corporation,    p.  161. 
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Foreign  corporation — ^what  not,  to  "  transact  business ''  within  mean- 
ing of  act  of  May  26,  1897.    p.  119. 

when  failure  of,  to  comply  with  act  of  May  26,  1897,  cannot 

be  relied  upon.    p.  119. 

when  may  maintain  action  in  this  State,    p.  119. 

when  plea  sufficiently  alleges  that,  was  doing  business  In  1111- 

nois  contrary  to  statute,    p.  391. 

Fraternal  benefit  society — when  amendments  of  regulations  invalid, 
p.  580. 

Homestead  loan  tusodation — what  not.    p.  43*. 

what  notice  to.    p.  81. 

Interest  of  plaintiff — defendant  entitled  to  have  instruction  given 
as  to.    p.  153. 

iSfeal— what  sufficient,    p.  161. 

COUNTY  COURTS. 

Appeal — ^when  should  be  taken  from  the  county  to  the  circuit  court. 

p.  469. 
Writ  of  error — ^when  does  not  lie  from  appellate  to  county  court. 

p.  402. 

CRIMINAL  LAW. 

Judgment — approved  form  of,  in  conviction  for  unlawful  sale  of 

liquor  and  maintaining  a  nuisance,    p.  460. 
Reasonable  doubt — when  instruction  as  to,  does  not  properly  define. 

p.  460. 

DAMAGES. 

Assessment  of  damages — what  evidence  defaulted  party  cannot  in- 
troduce,   p.  496. 

Assumpsit — what  damages  cannot  be  recovered  in  action  of.    p.  241. 

Evidence — what  incompetent  upon  question  of  damages  in  action 
for  personal  injuries,    p.  299. 

Loss  of  profits — ^what  competent  in  proof  of,  In  action  of  trespass 
for  unlawful  ejection,    p.  204.  r 

Measure  of  damages — instruction  as  to,  in  action  for  death  caused 
by  alleged  wrongful  act,  held  not  ground  for  reversal,    p.  324. 

DECEIT. 

Fraud  and  deceit — what  essential  to  maintenance  of  action  for.    p. 
312. 

DECLARATIONS. 

Common  counts — ^when  recovery  may  be  had  under,    p.  382. 
Counts — ^when  election  under,  need  not  be  made.    p.  346. 
Libel — effect  of  general   statements   of   damage   at  conclusion  of 
declaration,    p.  349. 
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^eu;  cause  of  action — when  amended  declaration  sets  up.    p.  13. 

Variance — what  not    p.  626. 

Verdict— when  declaration  sufficient  after,    p.  277. 

DECREES. 
RefonnaUon^-whBX  decree  awarding,  should  contain,    p.  370. 

DEDICATION. 

Acceptance — ^how,  may  appear,    p.  431. 
How  made.    p.  431. 

DEFINITIONS. 
Heirship,    p.  566. 

DELIVERY. 
Fendor—when  not  bound  to  make  delivery,    p.  105. 

DEMURRERS. 

Mandamus — when  defects  of  answer  in»  cannot  be  urged  upon  gen* 

eral  demurrer,    p.  20. 
Exception — not  essential  to  preserve  ruling  upon  demurrer,    p.  391. 
Plea — ^when  does  not  waive  action  of  court  in  sustaining  demurrer 

to.    p.  392. 
Reach — what  demurrer  does  not.    p.  412. 

DIVORCE. 

Solicitor's  fees — when   allowance   for,   in   divorce  proceeding,   im- 
proper,   p.  441. 

DONOR  AND  DONEE. 
Declarations — when  competent  to  establish-  gift    p.  511. 

DRAINAGE. 
Dominant  land — what  not  within  right  of  owner  of.    p.  548. 

DRAMSHOP  ACT. 

Dram-shop  license — what  not  ground  for  refusal  to  grant    p.  178. 

when  mayor  without  discretion  to  refuse  to  grant    p.  178. 

Judgm^ent — approved  form  of,  in  conviction  for  unlawful  sale  of 

liquor  and  maintaining  a  nuisance,    p.  460. 
Ordinance — ^when  prima  facie  valid,    p.  73. 
Power  to  license — ^how  must  be  exercised,    p.  556. 
Refusal  to  license— upon  what  cannot  be  predicated,    p.  556. 
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DURESS. 
Contract — ^held  not  obtained  by  duress,    p.  270. 

ELECTION. 
Conduct — ^may  constitute,    p.  554. 

EMINENT   DOMAIN. 

Railroad  company — when  liable  to  landowner  for  damage  resulting 
from  construction  of  road.    p.  306. 

ESTOPPEL. 

Appeal    hond — obligors    on,    estopped    to    deny    judgment    recited 

therein,    p.   119. 
Senior  mortgage — ^Junior  mortgagee  not  estopped  to  question  amount 

due  under,    p.  499. 

EVIDENCE. 

AdmxB8ion — ^made  by  attorney  competent    p.  56. 

AdmiMion  of  evidence — when  cannot  be  complained  of.  pp.  144, 
277. 

when  error  in,  will  not  reverse,    p.  416. 

Agent — when  acts  of,  not  competent  against  principal,    p.  33. 

Attachment  proceeding — burden  of  establishing  fraudulent  charac- 
ter of.    p.  122. 

Books  of  account — ^when  admission  of,  not  erroneous,    p.  33. 

Cause  of  action — effect  of  failure  to  notify  defendant  before  suit 
p.   299. 

Contrcxt — when  memorandum  of,  incompetent,    p.  438. 

Conversation — ^proof  of,  competent,  notwithstanding  one  of  parties 
to,  is  dead.    p.  346. 

Conviction  of  crime — what  competent  as  affecting  credibility  of  wit- 
ness,   p.  352. 

Cross-examination — ^what  proper  upon.    p.  341. 

Damages — what  evidence  incompetent  upon,  in  action  for  personal 
injuries,    p.  299. 

Declarations — when  competent  to  establish  gift    p.  511. 

Earning  power — what  evidence  competent  in  connection  with  al- 
leged loss  of.    p.  144. 

Findings  of  chancellor — when  not  disturbed,    p.  81. 

Hushand — ^when  competent  as  witness  for  wife.    p.  312. 

Hupothetical  question — when  form  of,  proper,    p.  111. 

Imputation — right  of  party  to  rebut    p.  341. 

Incompetent  evidence — when  admission  of,  will  not  reverse,  pp. 
67,  511. 

Injury — ^what  competent  upon  question  of.    p.  111. 
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Insurance  policy— what  proof  not  essential  to  recovery  upon.    p. 

490. 
Lease — cannot  be  modified  by  parol,    p.  616. 
Loss  of  profits — ^what  competent  in  proof  of,  in  action  of  trespass 

for  unlawful  ejection,    p.  204. 
Loss  of  support — ^what  evidence  competent  in  action  for.    p.  464. 
Medical  examinationr— when  Appellate  Court  will  not  consider,    p. 

277. 
Memorandum — when  witness  may  testify  from.    p.  277. 
Negative  testimony — when  instruction  as  to,  improper,    p.  324. 
Negligence — what  incompetent  upon  question  of.    p.  111. 
Pain — what  evidence  competent  to  show.    p.  277. 
Plea — ^when  proof  of,  not  essential,    p.  391. 
Preponderance  of  evidence — what  does  not  fail  to  establish,    p.  77. 

when  instruction  as  to,  erroneous,    p.  376. 

Repairs — ^when  ofter  of  evidence  of,  made  after  accident,  not  ground 

for  reversal,    p.  478. 
Res  gestae — what  not  part  of.    p.  194. 

what  part  of.    pp.  204,  223. 

Rules  and  regulations — when  competent,    p.  223. 

Services — when  question  as  to  reasonable  value  of,  immaterial,    p. 

385. 
Speed — ^what  evidence  upon  subject  of,  not  ground  for  reversal,    p. 

223. 
Title — possession  evidence  of.    p.  312. 
Transcript — when  competent,  notwithstanding  not  sealed  by  justice. 

p.  626. 

EXCEPTIONS. 

Bill  of  exceptions — ^what  must  show.    p.  493. 

Demurrer— exception  not  essential  to  preserve  ruling  upon.    p.  391: 

Instructions — when  party  may  except  to  giving  of.    p.  153. 

EXECUTIONS. 

Indemnifying  bond — effect  of  failure  to  furnish,  upon  lien  of  execu- 
tion,   p.  483. 

Levy — when  action  of  court  in  releasing,  will  not  be  reviewed,  p. 
401. 

Sheriff — ^when  may  demand  indemnifying  bond.    p.  4S3. 

Subject  to  execution — what  not.    p.  139. 

EXECUTORS  AND  ADMINISTRATORS. 

Account-— when  executor  cannot  be  ordered  to.    p.  425. 
Administrator — may  pass  title  to  personal  property,    p.  442. 

when  not  liable  for  selling  personal  property,    p.  442. 

Bill  to  construe  will — what  question  cannot  properly  be  determined 
in.    p.  566. 


668  Appellate  Courts  of  Illinois. 

Distribution  of  estate — remedy  of  heir  where,  improperly  made  by 
order  of  court,    p.  425. 

Heirship — construed,    p.  666. 

Joint  tenancy — ^title  of  trustees  appointed  by  will  Is.    p.  527. 

Jurisdiction — what  does  not  deprive  court  of,  over  claim,    p.  357. 

Life  estate — will  construed  with  respect  to.    p.  566. 

Order  of  distribution — what  confers  jurisdiction  upon  court  to  en- 
ter,   p.  425. 

Statute  of  Limitations — effect  of  filing  of  claim  upoh.    p.  357. 

Trustees — what  does  not  disqualify  trustees  from  acting  under  will, 
p.  527. 

FEES  AND  SALARIES. 

Solicitor's  fees — when  allowance  for,  in  divorce  proceeding,  im- 
proper,   p.  441. 

FENCES. 

Railroads — statutes  providing  that,  shall  maintain  fences,  construed, 
p.  420. 

FINDINGS  OF  FACTS. 
Findings  of  cTiancellor — ^when  not  disturbed,    p.  91. 

FIRE  ENGINES. 
High  rate  of  speed  in  a  fire  engine — ^not  negligence,    p.  224. 

FORCIBLE  ENTRY  AND  DETAINER. 

Five-day  notice — ^when  not  essential  to  maintenance  of.    p.  616. 

Possession — ^taking  of,  by  force,  unlawful,    p.  494. 

Right  of  possession — when  one  without,  may  successfully  maintain 

forcible  detainer,    p.  332. 
School  authorities — may  maintain,    p.  332. 
Tenant  in  common — when  cannot  maintain  action  against  co-tenant. 

p.  578. 

FORECLOSURE. 

Equitable  tusignee — to  whom  required  to  give  notice  of  rights  un- 
der trust  deed.    p.  81. 

Senior  mortgage — ^Junior  mortgagee  not  estopped  to  question  amount 
due  under,    p.  499. 

FORFEITURES. 

Benefit  certificate — ^what  essential  to  enforcement  of  forfeiture  of. 

p.  406. 

when  forfeiture  of,  will  not  be  enforced,    p.  406. 

Board  of  trade — .when  courts  will  not  interfere  to  prevent  forfeiture 

of  membership  in.    p.  20. 
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FRATERNAL.  BENEFIT  SOCIETIES. 

Benefit  certificate — what  essential  to  enforcement  of  forfeiture  of. 
p.  406. 

when  forfeiture  of,  will  not  Ije  enforced,    p.  406. 

Contract — what  constitutes,  as  between  member  and  fraternal  bene- 
fit society,    p.  580. 

Insurance  policy — what  proof  not  essential  to  recovery  upon.    p.  490. 

Regulations — when  amendment  of,  invalid,    p.  580. 

when  Invalid,    p.  580. 

Warranties — rule  of  insurance  law  with  respect  to.    p.  490. 

Warranty — ^what  does  not  render  statement  a.    p.  490. 

FRAUD. 

Attachment  proceeding — ^burden  of  establishing  fraudulent  character 

of.    p.  122. 
Judgment — when  fraud  Justifying  setting  aside,  does  not  appear. 

p.  67. 

GARNISHMENT. 
Qamishee — ^who  cannot  complain  of  Judgment  against,    p.  68. 

GIFTS. 
Declarations — when  compent  te  establish  gift.    p.  511. 

HOMESTEAD  LOAN  ASSOCIATIONS. 

Notice — what  constitutes,    p.  81. 

Usury — when  defense  of,  established,    p.  43. 

What  not.    p.  43. 

HUSBAND  AND  WIFE. 

Family  expense — what  is,  within  section  15  of  Husband  and  Wife 

Act.    p.  65. 
Husband — when  competent  as  witness  for  wife.    p.  312. 

INJUNCTIONS. 

Board  of  trade — when  courts  will  not  interfere  to  prevent  forfeiture 
of  membership  in.    p.  20. 

Collection  of  judgment — what  violation  of  injunction  entered  to  re- 
strain,   p.  201. 

Contempt — defective  verification  of  bill  will  not  purge  defendant  of. 
p.  631. 

erroneous  granting  of  injunction  does  not  preclude  holding  de- 
fendant in.    p.  631. 

when  violation  of  injunction  appears,    p.  631. 

Injury  and  damage— when  inferred,    p.  631. 
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Motion  to  dissolve — when  party  making,  may  appeal  from  order 

granting  injunction,    p.  446. 
Propriety  of  granting — ^when  must  be  questioned,    p.  631. 
Verification — when  defective,    p.  631. 

INJURIES  TO  REAL  PROPERTY. 

Change  of  grade — power  of  municipality  to  fix  recurring  penalties 
for  continuing  violation  of  ordinance  providing  for.    p.  4L2. 

Railroad  company — when  liable  to  landowner  for  damage  resulting 
from  construction  of  road.    p.  306. 

INSANE  PERSONS. 

Appeal — to  what  court  taken  from  order  appointing  conservator,  p. 
402. 

INSTRUCTIONS. 

Ambiguous — instructions  must  not  be.    p.  416. 
Confusion  in  mqdiflcations — when. will  not  reverse,    p.  346. 
Credibility  of  toitness — when  instruction  upon,  proper,    p.  111. 
Crossing  signals — instructions  with  regard  to  duty  of  giving,  held 

erroneous,    p.  294. 
Declaration — when  failure  of   Instruction  to  confine  Jury  to,  not 

error,    p.  509. 
Error — when  cannot  be  urged  on  appeal,    p.  77. 
Exception — when  party  may  take,  to  giving  of  instructions,    p.  153. 
Fellow-servants — ^when  instruction  upon  rule  of,  error,    p.  352. 
Interest  of  plaintiff — defendant  entitled  to  have  instruction  given  as 

to.    p.  153. 
Measure  of  damages — Instruction  as  to,  in  action  for  death  caused 

by  alleged  Wrongful  act,  held  not  ground  for  reversal,    p.  324. 
Negative  testimony — when  instruction  as  to.  Improper,    p.  324. 
Negligence — Instruction  as  to  how  question  of,  should  be  determined, 

held  not  reversible  error,    p.  223. 
Obligation  to  support — instruction  as  to,  in  action  for  death  caused 

by  wrongful  act,  improper,    p.  324. 
Ordinary  care — defined,    p.  153. 

when  instruction  as  to,  cannot  be  complained  of.    p.  153. 

when  instruction  as  to.  erroneous,    p.  294. 

Omissions — when  party  cannot  complain  of.    p.  525. 
Peremptory  instruction — effect  of  motion  for.    p.  406. 

nature  of  motion  for.    p.  174. 

when  denial  of  motion  for,  proper,  notwithstanding  verdict  if 

rendered    against    the   party    making   such   motion   would   be 
against  the  preponderance  of  the  evidence,    p.  187. 

when  motion  for,  properly  denied,    p.  144. 

Preponderance  of  evidence — what  does  not  fail  to  establish,    p.  77. 

when  instruction  as  to,  erroneous,    p.  376. 
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Presented  too  late — when  instruction  is.    p.  324. 
Questions  of  law — instructions  must  not  submit,    p.  34. 
Reasonable  douht — when  instruction  as  to,  does  not  properly  define. 

p.  460. 
Reference  to  evidence — when  proper,    p.  346. 
Refusal  of  proper — when  will  not  reverse,    p.  111. 
Repetition-— contained  in  instructions,  where  harmful,  ground   for 

reversal,    p.  294. 
Right  of  recovery — ^particular  instruction  upon,  held  not  ground  for 

reversal,    p.  223. 
Theory — right  of  party  to  have,  given  to  jury.    p.  153. 

INSURANCE. 

Adjuster—actB  of,  binding  upon  company,    p.  370. 

Award  of  arbitrators — when  cannot  be  questioned,    p.  370. 

Benefit  oertifloate — ^what  essential  to  enforcement  of  forfeiture  of. 
p.  406. 

when  forfeiture  of,  will  not  be  enforced,    p.  406. 

Contract — what  constitutes,  as  between  member  and  fraternal  bene- 
fit society,    p.  580. 

Fraternal  benefit  society — ^when  amendments  of  regulations  invalid, 
p.  580. 

when  regulations  of,  invalid,    p.  580. 

Interest — ^may  be  recovered  in  action  upon  insurance  policy,    p.  370. 

Loss  of  rent — ^provision  of  policy  with  respect  to,  construed,    p.  370. 

Policy — how  construed,    p.  101. 

what  does  not  give  right  to  apply  surplus  in  diminution  of 

mortuary  premiums,    p.  101. 

what  proof  not  essential  to  recovery  upon.    p.  490. 

who  proper  plaintiff  to  recover  cash  surrender  of  premiums. 

p.  101, 

Waiver— need  not  be  specially  pleaded,    p.  370. 

Warranties — rule  of  insurance  law  with  respect  to.    p.  490. 

Warranty— what  does  not  render  statement  a.    p.  490. 

INTEREST. 

Insurance  policy — ^interest  may  be  recovered  upon.    p.  370. 

Usury — when  defense  of  established,    p.  43. 

Verrfict— interest  allowable  upon.    p.  345. 

when  allowance  of  interest  upon,  ineffective,    p.  345. 

JOINDER. 
Non-joinder^how  advantage  of,  must  be  taken,    p.  385. 

JOINT  AND  SEVERAL  LIABILITY. 
Joint  ZiabiZity— may  be  denied  under  general  issue.*   p.  474. 
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JUDGMENTS,  DBCRBES  AND  EXBCUTIONS. 

Affirmance  with  damages — when  will  be  awarded,    p.  661. 

ExecutUm—eftect  of  failure  to  furnish  indemnifying  bond  upon  lien 
of.    p.  483. 

what  not  subject  to.    p.  139. 

Qamishee — ^who  cannot  complain  of  Judgment  against,    p.  68. 

Injunction — what  violation  of,  entered  to  restrain  collection  of  Judg- 
ment   p.  201. 

Judgment — ^approved  form  of,  in  conviction  for  unlawful  sale  of 
liquor  and  maintaining  a  nuisance,    p.  460. 

cannot  be  collaterally  attacked  for  mere  error,    p.  67. 

when  fraud  Justifying  setting  aside,  does  not  appear,    p.  67.  " 

Judgment  non  obstante  vereeftcto— when  erroneous,    p.  645. 

Levv — when  action  of  court  in  releasing,  will  not  be  reviewed,  p. 
401. 

Partnership — when  Judgment  against  co-partner  discharged,    p.  265. 

Reformation — what  decree  awarding,  should  contain,    p.  370. 

Replevin — when  verdict  in,  not  responsive  to  issue,    p.  328. 

Sheriff— mheu  may  demand  indenmlfying  bond.    p.  483 

JURISDICTION. 
Transcript — ^when  confers  Jurisdiction,    p.  615. 

JURY  TRIALS. 
Retirement — what  Jury  may  take  upon.    p.  111. 

JUSTICES  OP  THE  PEACE. 

Constable* s  bond — ^when  recovery  may  be  had  upon.    p.  626. 
Jurisdiction — when  objection  to,  comes  too  late.    p.  615. 
Transcript — ^when  competent,  notwithstanding  not  sealed  by  Justice. 

p.  626. 
when  confers  Jurisdiction,    p.  615. 

LANDLORD    AND   TENANT. 

^Zection-— conduct  may  constitute,    p.  554. 

Forcible  detainer—- when  five-day  notice  not  essential  to  mainte- 
nance of.    p.  616. 

Insurance  policy — provision  of,  with  respect  to  loss  of  rents,  con- 
strued,   p.  370. 

i^ecMe— cannot  be  modified  by  parol,    p.  616. 

when  power  to  execute,  wanting,    p.  578. 

Statute  of  Frauds — when  lease  within,    p.  554. 

LIBEL. 
Actionable — ^when  words  are.  p.  349. 
{general  statement  of  damage — effect  of.    p.  349. 
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MANDAMUS. 

An8i€€r — certainty  required  of.    p.  20. 

when   defects   in,   cannot   be   urged   upon   general   demurrer. 

p.  20. 
Dram-shop — how  city's  power  to  license,  must  be  exercised,    p.  556. 

refusal  to  license  cannot  be  predicated  upon  mere  whim.    p. 

556. 

when  writ  of  mandamus  to  compel  issuance  of  license  for, 

will  not  be  issued,    p.  556. 
Dram-shop  license — what  not  ground  for  refusal  to  grant    p.  178. 
when  mayor  without  discretion  to  refuse  to  grant,    p.  178. 

MASTER  AND  SERVANT. 

Assumed  risk — ^how  question  of,  determined,    p.  503. 

when  doctrine  of,  applies  to  inexperienced  servant,    p.  622. 

Cause  of  action — effect  of  failure  to  notify  defendant  before  suit.  p. 
299. 

Child  labor — act  of  June  9,  1897,  pertaining  to,  not  repealed,    p.  1. 

Contributory  negligence — ^how  question  of,  determined,    pp.  248,  503. 

when  not  defense  to  action  for  personal  injuries,    p.  1. 

Damages — what  evidence  incompetent  upon,  in  action  for  personal 
injuries,    p.  299. 

Earning  power — what  evidence  competent  in  connection  with  alleged 
loss  of.    p.  144. 

Fellow  servants — how  question  av  to  who  are,  determined,    p.  503. 

when  co-servants  may  be,  notwithstanding  in  employ  of  dif- 
ferent masters,    p.  352. 

when  instruction  upon  rule  of,  error,    p.  352. 

Injury — how  question  as  to  cause  of,  to  be  determined,    p.  144. 

what  competent  upon  question  of.    p.  111. 

Intoxication — whether,  contributed  to  injury,  for  the  Jury.    p.  597. 
Loss  of  support — ^what  evidence  competent  in  action  for.    p.  464. 
Master — duty  of,  to  warn  inexperienced  servant,    p.  622. 
Medical  examination — when  Appellate  Court  will  not  consider,    p. 

277. 
Minor — cannot  be  quilty  of  contributory  negligence,    p.  318. 

when  master  liable  for  injury  to.    p.  1. 

Negligence — instruction  as  to  how  question  of,  should  be  determined, 

held  not  reversible  error,    p.  223. 

what  incompetent  upon  question  of.    p.  111. 

what  not  within  rule  of  "  allurement."    p.  61. 

when  question  of,  should  be  submitted  to  Jury.    p.  174. 

Ordinary  care — defined,    p.  153. 

essential  to  recovery  in  action  for  death  caused  by  alleged 

wrongful  act.    p.  637. 
when  instruction  as  to,  erroneous,    p.  294. 
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Presumption — when  will  not  sustain  liability  for  negligence,    p.  363. 

Proximate  cause — what  not.    p.  61. 

Recovery — upon  what,  must  be'  predicated,    p.  194. 

Release — what  question  proper  where  validity  of,  is  questioned,    p. 

519. 
Res  ipsa  loquitur — ^when  servant  can  recover,    p.  277. 
Right  of  recovery — particular  instruction  upon,  held  not  ground  for 

reversal,    p.  223. 
Rules  and  regulations — when  competent    p.  223. 
8afe  place  to  work — servant  may  assume  that  master  has  furnished. 

p.  247. 
Violation  of  ordinance — prima  facie  evidence  of  negligence,    p.  318. 

MAXIMS. 
Equity — ^when  will  follow  the  law.    p.  259. 

MEASURE  OF  DABiAGES. 

Assessment  of  dam^es — what  evidence  defaulted  party  cannot  in- 
troduce,   p.  496. 

Assumpsit — what  damages  cannot  be  recovered  in  action  of.    p.  241. 

Instruction — as  to  measure  of  damages  in  action  for  death  caused 
by  alleged  wrongful  act,  held  not  ground  for  reversal,    p.  324. 

Loss  of  profits — what  competent  in  proof  of,  in  action  of  trespass 
for  unlawful  ejection,    p.  204. 

MECHANICS'  LIENS. 

Claim  for  lien — when  must  be  filed,    p.  562. 

New  cause  of  action — when  amended  petition  for  mechanic's  lien 
ets  up.    p.  259. 

MINES  AND  MINERS. 

Loss  of  support — what  evidence  competent  in  action  for.    p.  464. 
Miner's  Act — section  18  construed,    p.  464. 

MORTGAGES. 

Bankruptcy  Act — rights  of  mortgagee  when  sale  to  has  been  set 
aside  as  made  with  attempt  to  hinder  creditors,    p.  617. 

EquitaJ>le  assignee — to  whom  required  to  give  notice  of  rights  un- 
der trust  deed.    p.  81. 

Payment — ^when  made  at  payor's  risk.    p.  81. 

Pledge — what  not  covered  by  terms  of.    p.  397. 

Senior  mortgage — ^Junior  mortgagee  not  estopped  to  question  amount 
due  under,    p.  499. 
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MOTIONS  FOR  NEW  TRIALS. 
Judgment  nan  ol>8tante  veredicto— when  erroneous,    p.  645. 
New  trial — when  should  not  be  granted  for  surprise,    p.  341. 
Questions  for  review — when  motion  for  new  trial  not  necessary  to 

preserve,    p.  397.  ' 

Renewal — when  proper,    p.  645. 
Three  juries — when  verdict  not  set  aside  after,  have  passed  on  case. 

p.  299. 
Verdict — small  excessiveness  will  not  reverse,    p.  345. 

when  not  excessive,    pp.  Ill,  144,  194,  205. 

when  not  set  aside,    p.  545. 

when  set  aside,    pp.  186,  487,  516,  519,  522,  532. 

NEGLIGENCE. 

Allurement — what  not  negligence  within  rule  of.    p.  61. 

Assumed  risk — how  question  of,  determined,    p.  503. 

when  doctrine  of,  applies  to  Inexperienced  servant,    p.  622. 

Carrier — ^when  not  liable  for  negligence,    p.  363. 

Cause  of  actionr— effect  of  failure  to  notify  defendant  before  suit.  p. 
299. 

Contributory  negligence — ^how  question  of,  determined,    pp.  248,  503. 

In  crossing  railroad  track,  held  not  to  appear,    p.  323. 

what  does  not  establish,  in  action  for  personal  injuries  arising 

from  defective  sidewalk,    p.  478. 

when  one  attempting  to  cross  railroad  tracks  guilty  of.    p.  336. 

when  not  defense  to  action  for  personal  Injuries,    p.  1. 

Crossing  «i(7naJ«^-^lnstructlons  with  regard  to  duty  of  giving,  held 
erroneous,    p.  294. 

Damages — what  evidence  Incompetent  upon.  In  action  for  personal 
injuries,    p.  299. 

Earning  power — what  evidence  competent  in  connection  with  al- 
leged loss  of.    p.  144. 

Fellow  servants — ^how  question  as  to  who  are,  determined,    p.  503. 

when  co-servants  may  be,  notwithstanding  in  employ  of  differ- 
ent masters,    p.  352. 

when  instruction  upon  rule  of,  error,    p.  352. 

Fenders — ordinance  requiring,  upon  traction  cars,  sustained,    p.  318. 

High  rate  of  speed  in  a  Are  engine — not  negligence,    p.  224. 

Incompetent — what  is,  upon  question  of  negligence,    p.  111. 

Injury — how  question  as  to  cause  of,  to  be  determined,    p.  144. 

what  competent  upon  question  of.    p.  111. 

Instruction— 'BLa  to  how  question  of  negligence  should  be  deter- 
mined, held  not  ground  for  error,    p.  223. 

Jntoaricotton— whether,  contributed  to  injury,  for  the  jury.    p.  597. 

Loss  of  support — what  evidence  competent  In  action  for.    p.  464. 

Medical  examinationr— when  Appellate  Court  will  not  consider,  p. 
277. 
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676  Appellate  Courts  of  Illinois. 

Miner*8  Act — section  18  construed,    p.  464. 

Ifinor— cannot  be  guilty  of  contributory  negligence,    p.  318. 

when  master  liable  for  injury  to.    p.  1. 

Obligation  to  support — instruction  as  to,  in  action  for  death  caused 

by  wrongful  act,  improper,    p.  324. 
Ordinance — ^a^inst  permitting  steam  to  escape,  construed,    p.  299. 
Ordinary  care— defined,    p.  153. 
essential  to  recovery  in  action  for  death  caused  by  alleged 

wrongful  act.    p.  537. 

when  instruction  as  to,  erroneous,    p.  294. 

Passenger — rights  of,  upon  unlawful  ejection,    p.  204. 

what  does  not  show  non-status  as.    p.  194. 

when  carrying  beyond  station  does  not  render  carrier  liable 

for  death  of.    p.  363. 

when  ejection  of,  unlawful,    p.  204. 

Proximate  cause — ^what  not.    p.  61. 

Question  of  negligence — when  should  be  submitted  to  Jury.    p.  174. 

Railroad  crossing — care  required  in  passing  over.    p.  324. 

Rate  of  speed — question  as  to  whether,  constitutes  negligence,  is  for 

the  Jury.    p.  597. 
Recovery — upon  what,  must  be  predicated,    p.  194. 
Repairs — when  offer  of  evidence  of,  made  after  accident,  not  ground 

for  reversal,    p.  478. 
Res  ipsa  loquitur — ^when  servant  can  recover,    p.  277. 
Right  of  recovery — particular  instruction  upon,  held  not  ground  for 

reversal,    p.  223. 
Rules  and  regulations — ^when  competent    p.  223. 
Safe  place  to  work — servant  may  assume  that  master  has  furnished. 

p.  247. 
Violation  of  ordinance— prima  facie  evidence  of  negligence,    p.  318. 

NBGOTIABLB  INSTRUMENTS. 

Negotiable — particular  instrument  so  held.    p.  376. 
what  not  essential  to  render  instrument,    p.  376. 

NGN  OBSTANTE  VEREDICTO. 
Judjjrment— when  erroneous,    p.  645. 

NOTICES. 

Equitable  assignee — ^to  whom  required  to  give  notice  of  rights  under 

trust  deed.    p.  81. 
Publication  service — ^when  not  defective,    p.  68. 

NUISANCES. 

Judgment — approved  form  of,  in  conviction  for  unlawful  sale  of 
liquor  and  maintaining  a  nuisance,    p.  460. 
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ORDINANCBS. 

Change  of  grade — power  of  municipality  to  fix  recurring  penalties 

for  continuing  violation  of  ordinance  providing  for.    p.  412. 
Escaping  «feam— ordinance  against,  construed,    p.  299. 
Fenders — ordinance  requiring,  upon  traction  cars,  sustained,    p.  318. 
Invalid  provision — does  not  void  entire  ordinance,    p.  318. 
Prima  facie  valid — when  ordinance  is.    p.  73. 
Unreasonable — ^when  ordinance  not.    p.  299. 
Yiolation  of  ordinance^-^rima  facie  evidence  of  negligence^    p.  318. 

PARTIES. 

Insurance  policy — who  proper  plaintiff  to  recover  cash  surplus  of 
premiums,    p.  101. 

PARTITION. 
Lease — when  power  to  execute,  wanting,    p.  578. 

PARTNERSHIP. 

Co-partner— when  discharged  from  Judgment,    p.  265. 

Suit — how  must  be  brought,    p.  265. 

Surviving  partner — what  may  be  recovered  by.    p.  546. 

PASSENGER  AND  CARRIER. 

Negligence — when  carrier  not  liable  for.    p.  363. 
Passenger — rights  of,  tipon  unlawful  ejection,    p.  204. 

what  does  not  show  non-status  as.    p.  194. 

when  carrying  beyond  station  does  not  render  carrier  liable 

for  death  of.    p.  363. 

when  ejection  of,  unlawful,    p.  204. 

when  expulsion   from  train   unlawful,    p.   456. 

PAYMENT. 
Payor's  risk — when  payment  made  at.    p.  81. 

PERSONAL   INJURIES. 

Assumed  risk — ^how  question  of,  determined,    p.  603. 

when  doctrine  of,  applies  to  inexperienced  servant,    p.  622. 

Cause  of  action — effect  of  failure  to  notify  defendant  before  suit.    p. 

299. 
Child  labor— act  of  June  9,  1897,  pertaining  to,  not  repealed,    p.  1. 
Contributory   negligence — how   question   of,   determined,    pp.    248, 

503. 

in  crossing  railroad  track,  held  not  to  appear,    p.  323. 

what  does  not  establish,  in  action  for  personal  injuries  arising 

from  defective  sidewalk,    p.  478. 
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Contributory  negligence — ^when  not  defense  to  action  for  personal 
injuries,    p.  1. 

when  one  attempting  to  cross  railroad  tracks  guilty  of.    p.  336. 

Crossing  signals — instruction  with  regard  to  duty  of  giving,  held 
erroneous,    p.  294. 

Damages — ^what  evidence  incompetent  upon,  in  action  for  personal 
injuries,    p.  299. 

Earning  power — what  evidence  competent  in  connection  with  al- 
leged loss  of.    p.  144. 

Fellmv  servants — how  question  as  to  who  are,  determined,    p.  503. 

when  co-servants  may  be,  notwithstanding  in  employ  of  dif- 
ferent masters,    p.  352. 

when  instruction  upon  rule  of,  error,    p.  352. 

Fenders — ordinance  requiring,  upon  traction  cars,  sustained,    p.  318. 

High  rate  of  speed  in  a  fire  engine — not  negligence,    p.  224. 

Injury — ^how  question  as  to  cause  of,  to  be  determined,    p.  144. 

what  competent  upon  question  of.    p.  111. 

Intoxication — ^whether,  contributed  to  injury,  for  the  Jury.    p.  597. 

Loss  of  support — what  evidence  competent  in  action  for.    p.  464. 

Measure  of  damages — instruction  as  to,  in  action  for  death  caused 
by  alleged  wrongful  act,  held  not  ground  for  reversal,    p.  324. 

Medical  examination — when  Appellate  Court  will  not  consider,  p. 
277. 

Miner's  Act — section  18  construed,    p.  464. 

Minor — cannot  be  guilty  of  contributory  negligence,    p.  318. 

when  master  liable  for  injury  to.    p.  1. 

Negligence — instruction  as  to  how  question  of,  should  be  deter- 
mined, held  not  reversible  error,    p.  223. 

what  incompetent  upon  question  of.    p.  111. 

what  not  within  rule  of  "  allurement."    p.  61. 

when  carrier  not  liable  for.    p.  363. 

when  question  of,  should  be  submitted  to  Jury.    p.  174. 

Obligation  to  support — instruction  as  to,  in  action  for  death  caused 

by  wrongful  act,  improper,    p.  324. 
Ordinance — against  permitting  steam  to  escape,  construed,    p.  299. 
Ordinary  care — defined,    p.  153. 
essential  to   recovery  in  action  for  death  caused  by  alleged 

wrongful  act.    p.  537. 

when  instruction  as  to,  erroneous,    p.  294. 

Passenger — rights  of,  upon  unlawful  ejection,    p.  204. 

what  does  not  show  non-status  as.    p.  194. 

when  carrying  beyond  station  does  not  render  carrier  liable 

for  death  of.    p.  363. 
when  ejection  of,  unlawful,    p.  204. 

when  expulsion  from  train  unlawful,    p.  456. 

Presumption — when  will  not  sustain  liability  for  negligence,    p.  363. 
Proximate  cause — what  not.    p.  61. 
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Railroad  crosaing^-csLre  required  in  {Missing  over.    p.  324. 
•  Rate  of  speed — question  as  to  whether,  constitutes  negligence,  is  for 
the  jury.    p.  597. 

Recovery — ^upon  what,  must  be  predicated,    p.  194. 

Release — what  question  proper  where  validity  of,  is  questioned,  p. 
619. 

Repairs — when  offer  of  evidence  of,  made  after  accident,  not  ground 
for  reversal,    p.  478. 

Res  ipsa  loquitur — when  servant  can  recover,    p.  277. 

Right  of  recovery — particular  instruction  upon,  held  not  ground  for 
reversal,    p.  223. 

Rules  and  regulations — when  competent,    p.  223. 

Safe  place  to  work — servant  may  assume  that  master  has  furnished, 
p.  247. 

Trespass — lies  for  unlawful  ejection  of  passenger  by  agent  of  cor- 
poration acting  under  instructions,    p.  205. 

Violation  of  ordinance — prima  facie  evidence  of  negligence,    p.  318. 

PERSONAL  PROPERTY. 
Administrator — may  pass  title  to  personal  property,    p.  442. 

when  not  liable  for  selling  personal  property,    p.  442. 

Consignee — what  not  defense  by,  to  suit  for  purchase  price,    p.  392. 

when  title  passes  to.    p.  392. 

Declarations — when  competent  to  establish  gift.    p.  511. 
Vendor — when  not  bound  to  make  delivery,    p.  105. 

PLEADING. 

Abatement — when  defendant  concluded  by  plea  in,  when  not.  p. 
392. 

Answer — must  set  up  all  defenses,    p.  370. 

Counts — when  election  under,  need  not  be  made.    p.  346. 

Declaration — when  sulficient  after  verdict,    p.  277. 

Demurrer — exception  not  essential  to  preserve  ruling  upon.    p.  391. 

what  not  reached  by.    p.  412. 

when  plea  does  not  waive  action  of  court  in  sustaining,    p.  392. 

Foreign  corporation — when  plea  sulficlently  alleges  that,  was  doing 
business  in  Illinois  contrary  to  statute,    p.  391. 

Former  suit  pending — how  objection  of,  may  be  removed,    p.  496. 

General  issue — effect  of  withdrawal  of.    p.  105. 

General  statement  of  damage — effect  of.    p.  349. 

Injunction — when  verification  of  bill  for,  defective,    p.  631. 

Insurance  policy — who  proper  plaintiff  to  recover  cash  surplus  of 
premiums,    p.  101. 

Joint  liahility — ^may  be  denied  under  general  issue,    p.  474. 

Mandamus — certainty  required  of  answer  in.    p.  20. 

when  defects  of  answer  in,  cannot  be  urged  upon  general  de- 
murrer,   p.  20. 


680  Appellate  Courts  op  Illinois. 

New  cause  of  action — when  amended  declaration  sets  up.    p.  13. 
Vil  debet — what  not  raised  by  plea  of.    p.  33. 
Non-joinder — how  advantage  of,  must  be  taken,    p.  385. 
Partnership— how  suit  against,  must  be  brought,    p.  266. 
Proof— when  not  essential  to  establish  plea.    p.  391. 
Set-off — certainty  required  of  plea  of.    p.  241. 

when  cannot  be  Interposed,    p.  507. 

when  plea  of,  defective,    p.  241. 

when  plea  of  essential,    p.  385. 

Trial  judge — duty  of,  where  rulings  upon  pleadings  do  not  conform 

to  his  views,    p.  376. 
Variance — what  not.    p.  626. 
Waiver— need  not  be  specially  pleaded,    p.  370. 

PLEDGES. 

After-acquired  property — ^pledge  may  cover,    p.  397. 
Terms  of  pledge — construed,    p.  397. 

PRACTICE. 

Amendment— effect  of  vacating  order  permitting,    p.  258. 

what  ground  for  refusal  to  permit,    p.  258. 

when  motion  for  leave  to  make,  properly  denied,    p.  385. 

Appeal — from  what  does  not  He.    pp.  28,  357. 

to  what  court  taken  from  order  appointing  conservator,    p. 

402. 

when  should  be  taken  from  the  county  to  the  circuit  court. 

p.  469. 

Assessment  of  dam^es — what  evidence  defaulted  party  cannot  in* 
troduce.    p.  496. 

Assignment  of  errors — effect  of  joint,    p.  626. 

when  deemed  waived,    p.  401. 

when  joint,  available  to  any  defendant,    p.  626. 

Bill  of  exceptions — what  must  show.    p.  493. 

Counts — when  election  under,  need  not  be  made.    p.  346. 

Cross-errors — effect  given  to,  where  assignments  of,  are  sustained, 
p.  122. 

Demurrer — ^what  not  reached  by.    p.  412. 

Errors — what  cannot  be  alleged  upon  second  appeal,    p.  299. 

Former  suit  pending — how  objection  of,  may  be  removed,    p.  496. 

Freehold — ^when  Involved,    p.  482. 

General  issue — effect  of  withdrawal  of.    p.  105. 

Injunction — what  violation  of,  entered  to  restrain  collection  of  judg- 
ment,   p.  201. 

when  verification  of  bill  for,  defective,    p.  631. 

Instructions — when  party  may  except  to  giving  of.    p.  153. 

Joint  liability — ^may  be  denied  under  general  issue,    p.  474. 
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Judgment — approved  form  of,  in  conviction  for  unlawful  sale  of 
liquor  and  maintaining  a  nuisance,    p.  460. 

Jurisdiction — ^when  objection  to,  comes  too  late.    p.  615. 

Jury — ^what  may  take  upon  retirement,    p.  111. 

Mandamus — ^when  defects  of  answer  in,  cannot  be  urged  upon  gen- 
eral demurrer,    p.  20. 

Motion  for  new  trial — ^when  may  be  renewed,    p.  645. 

when  not  necessary  to  preserve  questions  for  review,    p.  397. 

Ifew  trial — when  should  not  be  granted  for  surprise,    p.  341. 

mi  debet — what  not  raised  by  plea  of.    p.  33. 

Non-joinder — ^how  advantage  of,  must  be  taken,    p.  385. 

Notice — effect  of.    p.  122. 

Partnership — ^how  suit  against*  must  be  brought,    p.  265. 

Peremptory  instruction — effect  of  motion  for.    p.  406. 

nature  of  motion  for.    p.  174. 

Practice  Act — section  23  construed,    p.  385. 

Propositions  of  )au>— effect  of  failure  to  present    p.  542. 

when  need  not  be  presented,    p.  442. 

Replevin — ^when  verdict  in,  not  responsive  to  issue,    p.  328. 

Service  of  process — ^when  party  entitled  to  notice  by.    p.  527. 

Set-off — ^when  cannot  be  Interposed,    p.  507. 

Technical  errors — ^when  will  not  reverse,    p.  194. 

Transcript — when  competent,  notwithstanding  not  sealed  by  Justice, 
p.  626. 

when  confers  Jurisdiction,    p.  615. 

Trial — when  errors  in  conduct  of,  will  not  reverse,    p.  460. 

Trial  judge— dnty  of,  where  rulings  upon  pleadings  do  not  conform 
to  his  views,    p.  376. 

Variance — what  not    p.  626. 

Verdicts — ^when  not  excessive,    pp.  Ill,  144,  194,  205. 

when  not  set  aside,    p.  545. 

when  set  aside,    pp.  186,  487,  516,  519,  522,  532. 

Waiver — ^need  not  be  specially  pleaded,    p.  370. 

Writ  of  error— when  does  not  lie  from  appellate  to  county  court, 
p.  402. 

PRESUMPTIONS. 

Liability  for  negligence — when  presumptions  will  not  sustain.,  p. 
363. 

PRINCIPAL  AND  AGENT. 

Acts  of  agent — when  not  competent  against  principal,    p.  33. 
Adjuster — acts  of,  binding  upon  company,    p.  370. 
Agent — insane  person  without  power  to  appoint    p.  91. 

PROMISSORY  NOTES. 

J^eaotiadZe— particular  instrument  so  held.    p.  376. 
what  not  essential  to  render  instrument    p.  376. 
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propositions  op  law. 

Failure  to  present— effect  of.    p.  542. 

PUBLIC  POLICY. 

ContracP'-to  pay  fact  witness  for  loss  of  time  against  public  policy, 
p.  266. 

RAILROADS. 

Change  of  i^nufe— power  of  municipality  to  fix  recurring  penalties 

for  continuing  violation  of  ordinance  providing  for.    p.  412. 
Contributory  negligence — when  one  attempting  to  cross  railroad 

tracks  guilty  of.    p.  336. 
Crossing — right  of  traction  company  to  make,  at  point  selected  by  it. 

p.  446. 
Crossing  signals — instructions  with  regard  to  duty  of  giving,  held 

erroneous,    p.  294. 
Fences — ^statute  providing  that  railroad  company  shall  maintain, 

construed,    p.  420. 
Fender»--ordinance  requiring,  upon  traction  cars,  sustained,    p.  318. 
Passenger — rights  of,  upon  unlawful  ejection,    p.  204. 

what  does  not  show  non-status  as.    p.  194. 

when  ejection  of,  unlawful,    p.  204. 

Railroad  crossing — care  required  in  passing  over.    p.  324. 

RAILROAD   AND  WAREHOUSE  COMMISSION. 

Crossing — ^right  of  traction  company  to  make,  at  point  selected  by  it 
p.  446. 

RBAL  ESTATE  BROKERS. 
Commi«9ion«— when  may  be  recovered,    pp.  382,  548. 

REAL  PROPERTY. 

Change  of  grade — ^power  of  municipality  to  fix  recurring  penalties 
for  continuing  violation  of  ordinance  providing  for.    p.  412. 

Dedication — ^how  acceptance  of,  may  appear,    p.  431. 

how  may  be  made.    p.  431. 

Dominant  land — ^what  not  within  right  of  owner  of.    p.  548. 

Joint  tenancy — title  of  trustees  appointed  by  will  is.    p.  527. 

Lease — ^when  power  to  execute,  wanting,    p.  578. 

Life  estate— will  construed  with  respect  to.    p.  566. 

Possession — ^taking  of,  by  force,  unlawful,    p.  494. 

Railroad  company — ^when  liable  to  landowner  for  damage  resulting 
from  construction  of  road^   p.  306. 

Senior  m^ortgage — ^Junior  mortgagee  not  estopped  to  question  amount 
due  under,    p.  499. 


Topical  Index.  683 


Tenant  in  common — when  cannot  maintain  action  against  co-tenant. 

p.  578. 
Title — possession  evidence  of.    p.  312. 

RECEIVERSHIPS. 

Foreign  receiver  or  assignee—rlshta  of,  to  property  in  Illinois,    p. 
122. 

RECOUPBIENT. 

Defense—when  may  be  interposed,    p.  507. 
i8fet-o/T— certainty  required  of  plea  of.    p.  241. 

when  cannot  be  interposed,    p.  507. 

when  plea  of,  defective,    p.  241. 

RELEASES. 

Levy — when  action  of  court  In  releasing,  will  not  be  reviewed,    p. 

401. 
Partnership— when  Judgment  against  co-partner  discharged,    p.  265. 
Payment — when  made  at  payor's  risk.    p.  81. 
Question — what  proper,  where  validity  of  release  is  questioned,    p. 

519. 

REPLEVIN. 

Verdict— when  not  responsive,    p.  328. 
When  does  not  lie.    p.  397. 

RES  JUDICATTA. 

Remandment-^-when  decision  of  Appellate  Court  is  res  judicata 

upon  hearing  after,    p.  370. 
Supreme  Court — decisions  of,  binding  upon  Appellate  Court    p.  318. 

REVENUE. 
Special  <u8€88ment  rebates — action  lies  to  recover,    pp.  595,  650,  652. 

SALES. 

Administrator— may  pass  title  to  personal  property,    p.  442. 

when  not  liable  for  selling  personal  property,    p.  442. 

Consignee — what  not  defense  by,  to  suit  for  purchase  price,    p.  392. 

when  title  passes  to.    p.  392. 

Vendor — when  not  bound  to  make  delivery,    p.  105. 

SCHOOLS. 
School  direotOTf— -when  status  as,  cannot  be  questioned,    p.  332. 
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separate  maintenance. 

Solicitor's  fees — when   allowance   for,   in   divorce   proceeding.   Im- 
proper,   p.  441. 

SERVICE  OF  PROCESS. 
Publication  service — ^when  not  defective,    p.  68. 

SET-OFF. 

Defense— yfhen  cannot  be  interposed,    p.  507. 
Plea— <:ertainty  required  of.    p.  241. 

when  defective,    p.  241. 

when  essential,    p.  385. 

Recoupment — when  defense  of,  may  be  interposed,    p.  607. 

SLANDER  AND  LIBEL. 

Libel — effect   of  general   statements   of   damage   at  conclusion  of 

declaration,    p.  349. 
when  words  are  actionable  without  proof  of  special  damage. 

p.  349. 

SPECIAL  ASSESSMENTS. 
Rebates— Bjction  lies  to  recover,    pp.  595,  650,  652. 

SPECIALTIES. 
See  Bonds. 

STATUTE  OF  FRAUDS. 

Debt  of  another— when  promise  to  pay,  not  w;ithin.    p.  417. 
Interest  in  land — ^when  contract  does  not  concern  sale  of.    p.  438. 
Lease — when  within,    p.  554. 

STATUTE  OF  LIMITATIONS. 

Filing  of  claim — effect  of.    p.  357. 

New  cause  of  action — when  amended  declaration  sets  up.    p.  13. 

when  amended  petition  for  mechanic's  lien  sets  up.    p.  259. 

STATUTORY  CONSTRUCTION. 

Child  labor — ^act  of  June  9,  1897,  pertaining  to,  not  repealed,    p.  1. 
Corporation — when  need  not  comply  with  act  of  May  26, 1897.    p.  89, 
Fences — statute  providing  that  railroad  company  shall  maintain^ 
construed,    p.  420. 
^Miner's  Act — section  18  construed,    p.  464. 
Practice  Act — section  23  construed,    p.  385. 
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STREETS. 

Dedication — ^how  acceptance  of,  may  appear,    p.  431. 
how  may  be  made.    p.  431. 

SUBROGATION. 
Doctrine— when  cannot  be  invoked,    p.  81. 

SUMMONS. 
Service  of  process— ^hea  party  entitled  to  notice  by.    p.  627. 

SUPREME  COURT. 
Appellate  Court — decisions  of  Supreme  Court  binding  upon.    p.  318. 

TENANCY  IN  COMMON. 

Tenant  in  common — ^when  cannot  maintain  action  against  co-tenant 
p.  578. 

TRESPASS. 

Ejection  of  passenger— when  trespass  lies  for.    p.  205. 

TRIALS. 

Conduct  of  judge — ^what  not  improper,    p.  224. 
Counts — when  election  under,  need  not  be  made.    p.  346. 
Errors — ^when  will  not  reverse,    p.  460. 
(General  issue — effect  of  withdrawal  of.    p.  105. 
Joint  liahiUtff — ^may  be  denied  under  general  issue,    p.  474. 
Jury — what  may  take  upon  retirement,    p.  111. 
Propositions  of  law — when  need  not  be  presented,    p.  442. 
Remarks  of  counsel — ^when  improper,  will  not  reverse,    p.  224. 
Trial  judge — duty  of,  where  rulings  upon  pleadings  do  not  conform 
to  his  views,    p.  376. 

TRUST  DEEDS. 

Bankruptcy  Act— rights  of  mortgagee  when  sale  to  has  been  set 
aside  as  made  with  attempt  to  hinder  creditors,    p.  617. 

Equitable  assignee — to  whom  required  to  give  notice  of  rights  un- 
der trust  deed.    p.  81. 

Payment — when  made  at  payor's  risk.    p.  81. 

Senior  mortgage — ^junior  mortgagee  not  estopped  to  question  amount 
due  under,    p.  499. 

USURY. 
Defence — ^when  established,    p.  43. 
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VARIANCES. 
What  not,    p.  626. 

VENDOR  AND  VENDEE. 

Consignee — ^what  not  defense  by,  to  suit  for  purchase  price,    p.  392, 

when  title  passes  to.    p.  392. 

Vendor — when  not  bound  to  make  delivery,    p.  105. 

VERDICTS. 

Declaration — when  sufficient  after  verdict,    p.  277. 

Interest — when  allowance  of,  upon  verdict,  ineffective,    p.  345. 

Interest  allotoahle  upon.    p.  345. 

Replevin — when  verdict  in,  not  responsive  to  issue,    p.  328. 

Stnall  excessiveness — ^will  not  reverse,    p.  345. 

Three  furies — when  verdict  not  set  aside  after,  have  passed  on  case. 

p.  299. 
When  not  excessive,    pp.  Ill,  144,  194,  205. 
When  not  set  aside,    p.  545. 
When  set  aside,    pp.  186,  487,  516,  519,  522,  532. 

WAIVER. 

PZea— when  does  not  waive  action  of  court  in  sustaining  demurrer 

to.    p.  392. 
Special  plea — not  essential  to  claim  waiver,    p.  370. 

WARRANTIES. 

Damages — right  to  recover,  for  breach  of  warranty,  p.  648. 
Insurance  law — rule  of,  with  respect  to  warranties,  p.  490. 
8t<Uement — ^when  does  not  constitute  warranty,    p.  490. 

WILLS. 

Bill  to  construe  will — ^what  question  cannot  properly  be  determined 

in.    p.  566. 
Heir«7iip— construed,    p.  566. 
How  construed,    p.  565. 

■Joint  tenancy — tlUe  of  trustees  appointed  by  will  is.    p.  527. 
Life  estate — ^will  construed  with  respect  to.    p.  566. 
Order  of  distribution — what  confers  Jurisdiction  upon  court  to  enter. 

p.  425. 
Trustees — what  does  not  disqualify  trustees  from  acting  under  will. 

p.  527. 
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